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Wluvst  Certtit 


m  THE  EIGHTH  1»AR  OF  THE  REIGN  OF  VICTORIA. 


The  judges  who  usually  sat  in  banco  in  this  temii  weK» 

TlHDAL,  C.  J.  CRESSWELLy  J. 

Maule,  J.  Eels,  J. 


GIBB  9.  KINO,  a  Prisoner.    Jan.  13. 

l%e  cndonKinent  of  a  judge  ii  a  sufficient  aothority  for  the  iMCiiDg  of  a  writ  of  habeas  coiiNia 
ad  wiliifB<.iiiiidnm,  in  ovder  to  bring  up  a  prisoner  to  charge  him  in  execation. 

TkB  86th  mle  ol  H.  3  W.  4^  which  leqairas  a  prisoner  to  be  charged  in  exeentioii  within 
two  Isnns  after  trial  or  judgment,  does  not  apply  to  the  case  of  a  prisoner  in  criminal  custody. 

lliis  eoort  has  no  power  to  issue  a  writ  of  habeas  corpus  sd  satis&ciendum,  to  charge  in  ez^ 
cntioa  a  prisoner  in  outody  under  a  oonriction  for  a  misdemeanor. 


On  the  9th  of  December,  1843,  final  judgment  was  signed  against  the 
defendant  in  this  cause,  for  60/.  4f .  On  the  6th  of  February,  1844,  the  de- 
fendant was  eonyicted  of  a  misdemeanor,  and  sentenced  to  be  *impri-  r^o 
soned  for  eighteen  calendar  months  in  the  Queen's  prison :  and  on 
the  10th  he  was  committed  to  the  custody  of  the  keeper  of  that  prison. 
Upon  the  22d  of  November,  1844,  the  plaintiff  sued  out,  and  Ic^  with 
the  keeper  of  the  said  prison,  a  writ  of  habeas  corpus  ad  satisfaciendum, 
tested  in  the  name  of  Sir  N.  C.  Tindal,  commanding  him  that  he  should 
have  the  defendant  before  <<  our  justices  at  Westminster,"  on  the  25th, 
to  satisfy  the  judgment.  The  prisoner  was  accordingly  brought  up  on 
that  day^  to  be  cl»rged  in  execution ;  when  it  was  objected,  on  his  part, 


2  GiBB  V.  King.  H.  T.  1845- 

that  the  writ  was  irregular ;  first,  because  more  than  two  terms  had 
elapsed  since  the  final  judgment  was  signed >£' Secondly,  because  the  writ 
had  issued  without  the  leave  of  the  court  pt  aT*  judge.  It  was  also  con- 
tended, that  this  court  had  no  jurisdiction,  fo  remove  the  prisoner  firom 
criminal  custody,  for  the  purpose  of  li%*lycling  charged  in  execution  in  a 
civil  suit.  The  court  adjourned  th/e'jsp^sideration  of  the  matter  until  the 
present  term,  with  liberty  to  the-JdVfendant  to  draw  up  a  rule  calling  on 
the  plaintiff*  to  show  cause  .wUj^'the  writ  should  not  be  set  aside  for 
irregularity.    Against  this  r^(^. ' 

Channelly  Serjt.,  now'&bpwed  cause.  The  rule  of  court  of  H.  2  W.  4, 
r.  85y  which  requires.  tl|)at**<c  the  plaintiff  shall  proceed  to  trial  or  final 
judgment  against  tupi^ioneT  within  three  terms  inclusive  after  declaration, 
and  shall  cause  ^thV'defendant  to  be  charged  in  execution  within  two 
terms  inclusi^i^lmer  such  trial  or  judgment,"  applies  only  to  cases  where 
the  defendVit'.i^  in  custody  at  the  suit  of  the  particular  plaintiff;  HaU  v. 
Wetherelly  ^IScott,  N.  R.  196.  [Maule,  J.  The  plaintiff  may  not  know 
that  thi>  defendant  is  in  custody,  if  he  is  not  detained  at  his  suit.]  With 
.Qi  respect  to  the  objection  that  this  writ  issued  •without  the  leave  of 
the  court  or  a  judge,  that  is  sufficiently  answered  by  the  fact  that  it 
beam  the  endorsement  of  one^of  the  Judges ;  and  that  is  the  only  mode 
in  which  authority  for  issuing  the  writ  is  given.  The  more  important 
question,  however,  is,  whether  or  not  the  statute  5  &  6  Vict.  c.  22,  for 
the  regulation  of  the  Queen's  prison,  has  effected  any  alteration  in  the 
practice  on  this  subject.  In  Walsh  v.  DatneSy  2  New  Rep.  245,  it  was  held, 
that  this  court  had  no  jurisdiction  to  bring  up  a  defendant  out  of  a  crimi* 
nal  custody,  for  the  purpose  of  charging  him  in  execution :  and  the  like 
was  held  in  the  subsequent  case  of  Freeman  v.  WesUmj  1  Bingh.  221, 
8  J.  B.  Moore,  81 ;  where  Dallas,  C.  J.,  in  delivering  the  judgment  of 
the  court,  says :  « It  appears  that  this  defendant,  after  being  surrendered 
before  Mr.  Justice  Park,  in  discharge  of  his  bail,  was  removed,  first,  to 
the  King^s  Bench  prison,  and  afterwards  to  Clerkenwell  prison,  and  sen 
tenced  to  an  imprisonment  for  crime ;  which  imprisonment  is  still  con 
tinuing.  Now,  in  order  to  charge  a  man  in  execution,  the  custody  must 
be  changed  to  the  prison  of  this  court.  Could  the  plaintiff  do  this  with- 
out the  assistance  of  this  court?  Certainly  not.  The  court  itself  has  no 
such  power ;  ft)r,  it  was  settled  in  Walsh  v.  DavieSy  where  all  the  authori- 
ties were  weighed  and  considered,  that,  where  a  defendant  is  in  criminal 
execution,  this  court  cannot  charge  the  defendant  in  a  civil  action ;  for,  it 
cannot  change  the  custody,  and  then  commit  the  defendant  again  upon 
the  criminal  matter.  It  is  true  that  was  only  the  case  of  charging  him 
with  a  declaration ;  but  a  defendant  is  equally  entitled  to  a  discharge  if 
not  charged  with  a  declaration  in  due  time,  as  he  is  if  not  charged  in 
execution  in  due  time ;  and,  if  not  entitled  to  be  discharged  in  the  one 
9^1     case,  he  cannot  be  *in  the  other.    What  the  court  of  King's  Bench, 

J    — as  die  Sx9t  court  of  cnminal  jurisdiction  in  the  kingdom — ^hai 


1  Manning,  Granger,  &  Scott.  4 

done  or  may  do,  in  cases  of  this  kind,  cannot  apply  here ;  for,  in  such  cases, 
the  habeas  coipus  is  taken  out  on  the  crown  side  of  that  court ;  and  it  has 
been  long  decided  that  it  could  only  be  taken  out  on  the  crown  side." 
In  JcfMS  Y.  DanoerSy  5  M.  &  W.  234,  7  Dowl.  P.  C.  394,  Bayley  moved,  in 
the  court  of  Exchequer,  for  a  habeas  corpus  to  bring  up  the  defendant  for 
tbe  purpose  of  chai^^ing  him  in  execution.  His  affidavit  stated  that  the 
defendant  was  under  military  arrest  at  Woolwich,  under  circumstances 
'vriiieh  might,  or  might  not,  lead  to  a  court-martial.  He  urged  that,  as 
the  party  was  not  in  criminal  custody,  the  writ  ought  to  issue.  But  tlie 
court  said :  «  We  cannot  bring  up  the  defendant  to  be  charged  in  exe* 
cution,  unless  he  is  in  the  custody  of  a  civil  jail-keeper.  We  have  only 
civil  jurisdiction,  and  have  no  authority  to  change  the  custody  in  such 
a  case  as  this."  Since  the  passing  of  the  6  &  6  Vict.  c.  22,  the  Queen's 
prison  being  the  jail  of  this  as  well  as  of  the  other  courts,  the  difficulty 
suggested  in  these  cases  no  longer  exists.  [Maule,  J.  The  question 
is,  whether  the  writ  should  not  have  issued  from  the  crown  side  of  the 
court  of  Queen's  Bench,  as  suggested  in  Freeman  v.  WesUm.  If  this 
had  been  a  suit  in  that  court,  a  writ  of  habeas  corpus  issued  on  the  civil 
side  would  clearly  have  been  irregular.]  The  court  of  Queen's  Bench 
has  no  power  to  issue  process  returnable  in  this  court. 

ByUiy  Serjt.,  in  support  of  the  rule.  A  writ  of  habeas  corpus  ad  satis- 
faciendum, issued  by  a  court  having  no  criminal  jurisdiction,  in  order 
to  charge  a  defendant  in  execution  in  a  civil  action,  is  clearly  irregular. 
This  court  is  in  precisely  the  same  situation,  in  respect  of  *juris-  r*^ 
diction,  at  the  present  moment,  as  the  court  of  Queen's  Bench  was  in 
before  the  passing  of  the  5  &  6  Vict.  c.  22.  Walsh  v.  Davies  is  a  distinct 
authority  on  the  subject.  There,  Bayley,  Serjt.,  moved  for  a  habeas  corpus 
to  bring  up  the  defendant,  a  prisoner  in  Cold  Bath  Fields  prison  for  a  con- 
spiracy, in  order  to  charge  him  with  a  declaration ;  but  the  court  refused 
to  grant  the  rule :  and  Chaiibre,  J.,  said :  «  This  cannot  be  done  with- 
out changing  the  custody  of  the  defendant ;  for,  the  party  to  be  charged 
must  either  be  in  custody  of  the  sheriff  or  of  the  officer  of  this  court. 
In  the  case  of  Peter  Vergen's  bail,  2  Stra.  1217,  the  court  of  King's 
Bench  directed  a  prisoner  convicted  of  felony,  to  be  brought  up, 
that  the  bail  might  surrender  him  to  the  marshal ;  after  which,  the  court 
remanded  him  to  Newgate :  and  in  Fowler  v.  Dtinn,  4  Burr.  2034, 
the  court  of  King's  Bench  made  a  similar  order ;  but  the  master  reported 
that  the  habeas  corpus  must  be  on  the  crown  side.  Upon  the  same  prin- 
ciple, in  the  case  of  John  Taylor^  3  East,  232,  where  a  prisoner  in  the 
custody  of  the  keeper  of  Newgate,  under  a  warrant  of  commissioners  of 
bankrupt,  was  brought  up  by  habeas  coipus,  the  court  determined,  that, 
being  in  custody  on  criminal  process,  the  habeas  coipus  ought  to  be  on 
the  crown  side.  If  that  be  so,  this  court  cannot  charge  the  defendant  in 
a  civil  action ;  for,  if  upon  the  return  of  the  habeas  corpus  we  should  finl 
the  cuatodv  to  be  lawful,  we  must  send  the  defendant  back  again.    Thif 
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court  cannot  change  the  custody,  and  then  commit  the  defendant  again  npoa 
the  criminal  matter."  The  language  of  Di^LLAs,  C.  J.,  in  Freemmi  v. 
Wesiofiy  is  also  conclusively  in  point :  and  the  text  books  (a)  lay  it  down, 
as  an  undoubted  rule  of  practice,  that,  where  the  defendant  is  in  criminal 
«g1  custody,  this  court  has  no  process  by  which  ^they  can  reach 
him;  and  that,  even  in  the  court  of  Queen's  Bench,  a  writ  of 
habeas  corpus  must  be  taken  out  on  the  crown  side,  in  order  to  enable 
the  civil  side  to  deal  with  the  matter.  It  may  be  doubtful  even  whether 
a  habeas  corpus  ad  satisfaciendum  issued  on  the  crown  side  of  the 
Queen's  Bench  would  avail  in  a  case  like  this.  Probably  the  proper 
course  would  be,  to  sue  out  a  habeas  corpus  ad  subjiciendum,  and  then 
the  court  of  Queen's  Bench  might  direct  the  prisoner  to  be  brought  here 
by  habeas  corpus  ad  satisfaciendum.  But,  supposing  there  is  no  course 
by  which  the  plaintiff  could  bring  up  the  defendant  to  charge  him  in  exe* 
cution,  that  will  make  no  difference :  he  may  wait  the  expiration  of  the 
defendant's  term  of  imprisonment,  or  he  may  sue  out  a  ca«  sa.,  and 
lodge  it  with  the  keeper  of  the  Queen's  prison. 

Maule,  J.(&)  In  this  case  the  defendant  has  been  brou^t  up  to 
be  charged  in  execution  at  the  suit  of  the  plaintiff,  upon  a  writ  of 
habeas  corpus  ad  satisfaciendum,  issued  out  of  this  court.    Since  the  5  & 

6  Vict.  c.  22,  a  person  in  the  Queen's  prison  is  in  the  custody  of  the 
same  officer  in  whose  custody  he  would  have  been,  if,  being  at  large,  he 
had  been  taken  under  a  ca.  sa.  The  case,  therefore,  stands  clear  of  the 
objection  that  this  is  an  attempt  to  change  the  custody.  But  the  ques- 
tion is,  whether  the  defendant  being  a  prisoner  under  sentence  of  the 
court  of  Queen's  Bench  for  a  misdemeanor,  he  can  properly  be  brought 
here  under  a  writ  of  habeas  corpus  sued  out  of  this  court.  Three  se- 
veral objections  have  been  urged  to  the  proceedings.  Two  of  them, 
viz.  that  the  writ  issued  without  the  leave  of  the  court  or  a  judge,  and 
«^1    that  it  was  not  issued  in  due  time,  have  been  already  disposed  *of. 

^  For,  as  to  the  first,  it  seems  that  the  writ  toas  sanctioned  by  the 
endorsement  of  a  judge,  in  the  usual  way;  and  as  to  the  second, 
masmuch  as  the  custody  was  not  one  of  which  the  plaintiff  was  bound  to 
take  notice,  the  case  is  not  within  the  eighty-fifth  rule  of  H.  2  W.  4. 
This  brings  us  to  the  main  question,  which  is,  whether  or  not  this  court 
has  jurisdiction  to  issue  such  a  writ.  It  seems  to  be  well  established, 
that,  before  the  passing  of  the  late  statute,  altering  the  constitution  of  the 
prisons  of  the  several  courts  at  Westminster,  the  course  pursued  in  the 
court  of  Queen's  Bench,  to  charge  in  execution  a  prisoner  in  criminal 
custody,  was  to  bring  him  up  by  a  writ  of  habeas  corpus  issuing  firom 
the  crown  side  of  that  court :  and  there  is  nothing  whatever  in  that  act, 
to  alter  the  practice  of  the  court  of  Queen's  Bench  in  that  respect*    It 

(a)  8m  Tidd'f  Pradioe,  9th  cdiL  p.  346,  Arehb.  Pr.  7th  edit  p.  S65. 
(6)  Tindal,  C.  J.,  wm  absent,  being  engaged  with  the  Lord  Chanoellor  an  the  ^ifpfffiflti 
of  the  claim  of  the  King  of  Hanover  to  certain  of  the  crown  jewela. 
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would  be  a  very  strange  thing  to  hold  that  this  court  has  larger  powers 
in  cases  of  this  sort  than  the  civil  side  of  the  Queen's  Bench  has  or  ever 
had.  On  this  ground,  therefore,  I  think  the  writ  has  improvidently 
issued,  and  that  the  rule  for  setting  it  aside  must  be  made  absolute. 

Cresswell,  J*    I  am  quite  of  the  same  opinion. 

Erle,  J.  I  am  also  of  opinion  that  the  rule  for  setting  aside  the  writ 
of  habeas  corpus  in  this  case  must  be  made  absolute :  and  I  found  my 
opinion  entirely  upon  the  practice  of  the  court  of  Queen's  Bench  before 
the  passing  of  the  5  &  6  Vict  c.  22.  If,  before  that  statute,  it  was 
irregular  to  sue  out  a  habeas  corpus  on  the  civil  side  of  the  court  of 
Queen's  Bench,  under  circumstances  like  those  of  the  present  case,  it 
must  dearly  be  irregular,  since  the  statute,  to  issue  such  writ  out  of  this 
court  under  the  same  circumstances.  Rule  absolute. 


•GILLING  V.  DUGAN.    Jm.  13.  [•S 

Tl»  defendant  bought  goods  of  A.  at  Soathampton,  which  were  eent  to  him  at  Soathiea,  in 
Hampshire.  Two  months  afterwards  the  plaintiff  (for  whom,  it  appeared,  A.,  as  agent,  had 
made  the  contract)  lent  the  defendant  a  duplicate  inroiee  enclosed  m  a  letter  poited  in  Mid 
dlesex.  In  reply  the  defendant  disclaimed  all  knowledge  of  the  plaintiC  hut  admitted  the 
contrsct  with  A^  and  ezpreised  his  willingness  to  pay  the  plaintiff  proTided  A.  authorized 
him  so  to  do.  HM,  that  these  letters,  A/s  agency  being  proved,  were  sufficient  to  satisfy 
the  plaintiirs  undertaking  to  give  material  evidenoe  in  Middleeez. 


Debt,  for  goods  sold  and  delivered.  Plea,  never  indebted :  where- 
upon issue  was  joined. 

.  The  venue  which  had  originally  been  laid  in  Middlesex,  was  changed 
to  Hampshire  upon  the  usual  affidavit,(a)  but  was  restored  to  Middlesex 
on  the  plaintiff's  undertaking  to  give  material  evidence  in  that  county. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  first  sitting  at  West- 
minster in  Trinity  term  last.  The  facts  that  appeared  in  evidence  were 
as  follows : — In  October,  1842,  the  defendant,  a  tradesman  at  Southsea, 
in  Hampshire,  bought  of  one  Kerrison,  who  carried  on  the  business  of  a 
lead  and  colour  merchant  at  Southampton,  the  goods  for  the  price  of 
which  this  action  was  brought,  and  which  were  foiwarded  to  the  defend- 
ant  firom  Southampton,  together  with  an  invoice  in  the  name  of  Kerrison, 
dated  at  that  place.  At  this  time  Kerrison  wis  acting  as  the  agent  of  the 
pkantfff^f  a  lead  and  colour  merchant  at  Limehouse,  in  Middlesex,  on 
whose  account  the  goods  were  sold.  Shortly  afterwards,  the  defendant 
received  firom  one  Johnson,  who  had  succeeded  Gilling,  the  plaintiff,  in 
the  business  at  Limehouse,  the  following  letter : — 

« limehousey  December  3lst,  1842. 

«Sir,— I  was  given  to  understand  all  accounts  due  to  the  late  firm  of 
H.  S.  Gilling  had  been  sent  in.    It  would  appear  firom  your  letter,  fop* 

(a)  Vide  post,  12,  n. 
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warded  me  from  Southampton,  that  you  are  not  in  possession  of  such. 
•Ql    *Lest  it  should  have  miscarried,  or  been  otherwise  lost,  I  annex 

^  you  duplicate  of  particulars.  Mr.  Gilling  having  fully  declined 
carrying  on  the  business  of  lead  and  colour  merchant  since  the  1st 
November  last,  accounts  for  some  little  irregularity,  and  which  I  trust 
you  will  excuse. 

<<  I  beg  leave  to  inform  you  that  I  have  purchased  all  the  remaining 
stock  of  Mr.  Gilling,  and  am  at  same  time  empowered  solely  to  collect 
in  all  his  outstanding  debts.  You  will  please,  therefore,  not  pay  the 
amount  of  your  account  to  any  one  but  myself.  As  above,  I  hand  you 
my  address,  where  all  future  applications  are  to  be  made,"  &c. 

To  this  letter,  which  was  posted  in  Middlesex^  the  defendant  replied  as 
follows : — 

<<  SotUhseay  Jan.  bthy  1843. 

«  Sir, — ^In  answer  to  yours  the  1st,  I  beg  to  say  I  do  not  know  Mr.  Gil-* 
ling  or  you,  and  that  I  have  no  account  with  him  or  you ;  and  that,  if 
the  individual  mentioned  in  your  letter,  Mr.  Gilling,  will  complete  the 
order  I  gave  him,  or  will  tell  me  where  to  send  the  goods  he  has  for- 
warded, being  part  of  the  order  given,  I  shall  feel  obliged.  If  he  do 
complete  the  order,  I  will  take  to  the  goods,  and  give  him  a  bill  at 
three  months,  in  March  next.'' 

Another  letter  (which  was  not  produced)  demanding  a  settlement  of 
the  account  on  behalf  of  Gilling,  was  sent  by  Johnson  on  the  12th  of 
May ;  to  which  the  defendant  replied  as  follows : — 

«  SouthseOy  May  16/A,  1843. 

"  Sir, — In  answer  to  yours  of  the  12th  instant,  I  beg  to  say  again  that 
I  have  no  account  with  you  or  Mr.  Gilling,  as  my  letters  will  prove. 
But,  as  you  wished  me  to  write  to  Mr.  Kerrison,  of  whom  I  bought 
*101  *^^^  goods,  I  did  so,  but  received  no  answer,  although  I  knew  he 
was  in  Southampton.  If  you  will,  you  may  write  to  him ;  and, 
if  he  will  agree  that  I  shall  pay  you  the  money  due  to  him  from  me,  you 
can  have  the  same  in  a  bill,  which,  if  he  please,  may  be  drawn  by  you, 
he  giving  me  receipt  for  the  same." 

On  the  27th  of  May,  the  defendant  again  addressed  Johnson,  as  fol- 
lows: 

<<  Sauihseaj  May  21th,  1843. 

«  Sir, — ^I  must  plainly  tell  you  again,  I  have  no  account  with  Mr.  Gril- 
ling or  you ;  my  account  is  with  Kerrison,  as  can  be  proved  by  his  own 
letters  to  me,  which  are  as  follows : — ^the  first,  from  Salisbury,  being 
dated  September  24th,  1842,  soliciting  an  order  from  me,  signed  W. 
Kerrison.  Another,  from  Arundel  Street,  Strand,  London,  October  14th, 
1842,  closing  the  same  by  saying,  <  waiting  your  further  orders,  I  remain 
yours,  W.  Kerrison.'  My  account  with  Mr.  Kerrison  is  under  4K)/. ;  ana 
if  he  will  give  me  an  order  to  pay  the  same  to  you  in  a  bill  at  three 
months,  I  shall  have  no  objection :  otherwise,  I  suall  be  obliged  to  do 
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fbaJt  wbidx  ^mH  not  be  agreeable  to  you.  If  jou  are  his  creditor,  or  Mr* 
Gillingy  it  will  be  your  interest  to  write  to  him,  and  settle  the  same  im* 
mediately." 

On  the  part  of  the  defendant  it  was  submitted  that  the  plaintiff  had 
fiuled  to  comply  with  his  undertaking  to  give  material  evidence  in  Mid- 
dlesex,  and  consequently  must  be  nonsuited.  On  the  other  hand,  it  Mras 
insisted  that  the  letters  of  the  31st  of  December,  1842,  and  12th  of  May, 
1843,  antpkd  with  the  defendant's  answers  thereto^  were  sufficient  eyidence 
of  a  contract  in  Middlesex  to  satisfy  the  condition  of  the  rule. 

By  the  direction  of  the  learned  judge,  a  verdict  was  taken  for  the 
plamtiff,  damages  39/.,  with  leave  for  the  ^defendant  to  move    rm^-, 
to  enter  a  nonsuit,  if  the  court  should  think  the  undertaking  had 
act  been  satisfied. 

Sheey  Serjt.,  moved  accordmgly.  He  submitted  that,  although  the 
posting  of  a  letter  might  be  material  evidence  in  the  county  in  which  it 
was  posted ;  The  King  v.  Sir  Francis  Burdett^  4  B.  &  Aid.  95 ;  its  re* 
ceipt  had  never  been  held  to  make  it  material  evidence  in  the  county  in 
which  it  was  received.  The  learned  Serjeant  referred  to  CurUs  y. 
Drinkwater^  2  B.  &  Ad.  169 ;  Lindley  v.  Bates,  2  C.  &  J.  669,  2  Tynr/k 
746 ;  ColUns  v.  Jenkins,  4  N.  C.  225,  5  Scott,  589. 

jBylet,  Serjt.,  now  showed  cause.  The  case  of  lAndleg  y.  Bates 
is  not  to  be  distinguished  from  the  present.  It  was  there  held  that 
an  undertaking  to  give  material  evidence  in  the  county  to  which  the 
venue  is  restored,  in  an  action  for  goods  sold  and  delivered,  is  satis- 
fied by  proof  of  letters,  containing  invoices  of  goods,  having  been 
put  into  the  post-office  in  that  county  at  the  time  the  goods  were  for- 
warded. [EnLE,  J.  Any  evidence  tending  to  establish  the  issue,  or 
to  increase  the  damages,  satisfies  the  undertaking ;  much  weaker  letters 
than  these  have  been  held  sufficient.] 

Shee,  Serjt.,  (with  whom  was  Poulden,)  in  support  of  his  rule.  No 
doubt,  very  slight  evidence  is  required  to  satisfy  the  undertaking ;  but 
no  case  has  gone  the  length  of  holding  that  evidence  such  as  that  given 
here  will  do.  [Maule,  J.  The  letter  of  the  31st  of  December,  1842, 
coupled  with  the  defendant's  reply,  and  his  subsequent  letters  in  answer 
to  demands  of  payment,  proved  the  whole  case,  with  the  exception  of 
Kerrison's  agency.  *Ciiesswell,  J.  The  letters  proved  that  the  rm\a 
defendant  had  obtained  the  goods  from  the  person  carrying  on  ^ 
business  at  Southampton :  they  admitted  the  contract  with  Kerrison ;  and 
it  bmg  afterwards  proved  that  Kerrison  was  the  agent  of  the  plaindfi^ 
how  can  it  be  said  that  they  were  not  material  evidence  ?]  The  eontract 
was  made,  and  the  goods  delivered,  in  Hampshire ;  (a)  the  invoice,  or 
duplicate  of  particulars,  as  it  is  called,  which  was  enclosed  in  the  letter 

(a)  The  foods  opprar  to  have  bees  told  at,  and  lent  fiooi»  Soatliampton.  Tha  wqbdXj  vf 
tki  tcwm  ot  Soathamptoa  is  a  oounty  of  itiel(  long  ■noe  sarend  from  HamfMhire  or  tba  ooimt/ 
of  Sonthamploii  ft  mnit  Uierafora  have  been  inoonacdy  ■worn,  on  the  put  of  tha  defendant 
Ihat  lh»  wMa  ciofc  of  adfton  arose  in  Hampahn. 

VOL.1.  3  b2 


|<  QfiRisH  V.  Chartibii.  H.  T.  184^. 

of  the  3l8t  of  December^  1842,  does  not  bring  the  case  within  tne]^4ii- 
eiple  of  the  decision  in  lindky  r.  Bates.  There,  the.  invoice  came  wUk 
the  goods;  here,  it  was  neither  forwarded  at  the  time,  or  by  the  penon 
who  sent  the  goods.  Standing  alone,  therefore,  the  letter  of  the  31st  of 
December,  1842,  was  no  evidence  at  all :  and  it  can  derive  no  aid  from 
the  defendant's  letters  written  and  posted  in  Hampshire,  wherein  he  dis- 
tinctly refiises  to  recognise  the  plaintiff  as  his  creditor.  If  this  sort  of 
«?idence  be  held  sufficient  to  fulfil  the  undertaking  entered  into,  it  will 
be  impossible  to  change  the  venue  in  an  action  for  goods  sold  and  de- 
livered. 

Maule,  J«  There  can  be  no  doubt  that  the  evidence  given  in  this 
case  to  satisfy  the  plaintiff's  undertaking,  was  material.  The  moment 
the  agency  of  Kerrison  was  established,  the  correspondence  proved  the 
whole  case.  The  defendant's  letter  of  the  16th  of  May,  1843,  in  rtply 
to  the  letter  addressed  to  him  by  Johnson  on  the  12th,  was  very  mateiial. 

CBEBSWSLii,  J.,  and  Ekle,  J.,  concurring.  Rule  discharged. 


•13]  •GERISH  V.  CHARTIER.    Jan.  13. 

In  an  «ell<m  fiir  nuUns  and  fixing  iron  railing  to  certain  hooMa  belonging  to  tfie  MsaAuAt 
Hm  ddanoe  ^tai^  thai  like  eiedil  waa  given  to  A.,  by  whom  the  honasa  were  built  aiders 
contract,  and  Aoi  to  the  defendant  A.,  who  had  become  a  bankrupt  aince  tbe  railing  waa 
fomiihed,  being  called  aa  a  witoeaa,  and  having  atated  that  the  order  waa  given  by  him,  wai 

'  mktA  what  waa'dM  atato  of  the  sooomit  between  himself  and  the  defendfuit  In  lefcicnca  la 
the  bnilding  Of  the  heaaaa  it  the  time  of  his  bankruptcy,  to  which  he  replied  tiiat  the  defiad- 
ant  had  over-paid  him  by  3502.  i^^StH  that  thia  evidence  waa  properly  received. 


Assumpsit,  to  necover  €ie  vsloe  of  certain  iron  railing  and  iron  coping, 
fcc.,  alleged  to  have  been  made  by  the  plaintiff  on  the  order  of  the  de» 
fendant.  The  first  count  of  the  declaration  alleged  a  contract  for  making 
and  fixing  iron  ruling  and  cqnsg  fcr  twelve  houses ;  that  the  contract 
was  peiformed  by  the  plaintiff  as  to  nx  of  the  houses,  and  that  the  defend- 
imt  discharged  him  from  the  performance  of  it  as  to  the  other  six,  and 
would  not  permit  him  to  fix  the  railing  to  those  houses,  and  refused  to 
^y.  There  was  a  second  special  count  aHeging  a  similar  contract  as  io 
ocortain  fences  and  gates ;  and  also  counts  fer  woric  and  labour,  goods 
told  and  deliiFered,  and  on  an  account  stated.  The  defendant  pleaded 
non  assumpsit,  and  also  seversd  special  pleas,  upon  which  no  question 
Sffose.    The  particulars  of  the  plainliff^s  demand  were  as  follows : — 

««Th]8  action  is  brought  to  recover  the  sum  of  \bH.  13^.  9i{*,  in  re- 
spect of  Ae  following  items : — 

mT?o  preparing  and  fixii^,  to  «ix  hwses,  stroi^  iron  railing,     £    s.  d. 
on  very  superior  saddle-back 'Coping,  as  agreed,  at  MH. 
perhouse       •  *  «..  ..  «»MDO 

*  To  |»iepttang  and  foEog  tv«  crossofoad  fences^  145  feet,  at 

2f .  9i{.  -  -  •  -  •  -   SS  12   t 
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I^U 


^T0  ympwiagy  for  tax  houses,  iron  ndling  and  copkff  to 

your  order,  now  ready  to  fix  as  above  ^  p    60    0    0 

*M  To  an  extra  gross  fence  prepared,  and  to  an  extra  for 
fluJdng  coach  gates  to  your  order,  after  the  others 
hen^nade  -  -  -  i-li^OO 

46167  13    9 

**Tkt  plaintiff  also  seeks  to  recover  Ihe  above  sum  of  167i.  13e.  9d. 
naief  an  account  stated  between  the  plaintiff  and  the  defendant. 

<<  Above  are  the  particulars  of  the  plaintiff's  demand  for  which  Ihis  ai> 
tioD  is  hroing^t ;  and  ike  plaintiff  will  rely  on  the  irtiole,  or  any  pait,  ef 
tbe  dedaration  for  the  recoveiy  therec£" 

The  cause  was  tried  before  Cbesswell,  J.,  at  the  second  sitting  in 
London  In  IVinity  term  last.  The  plaintiff  having  caHed  two  wit* 
nesses,  wlio  proved  a  primft  facie  case,  the  defendant  called  one 
Amos,  9,  builder,  for  the  purpose  of  showing  that  the  order  for  tbe 
goods  had  been  given  by  him,  and  not  by  the  defendsfit  The  mlh 
stance  of  his  evidence  was,  that  he,  the  witness,  having  tal^en  leiglkt 
acres  of  buildirg  land  at  Hackney,  underlet  a  portion  of  it  to  tiiii 
defeadant  Chartter,  for  whom  he  contracted  to  bmld  thereon  six  catta0«S| 
at  a  ceitain  price ;  and  that  he,  the  witness,  contemplating  the  erection 
nf  other  six  cottages  adjoining  those  of  Chartier,  gave  an  order  to  &i^ 
piaintid^  an  his  omn  aceauai^  for  the  railing,  &c.,  for  the  twelve  cfMMg^ 
Chsrtier  being  present  The  contraet  between  Cbartier  and  Amos  vas 
nfiisned  is  evidence ;  but  being  objected  to  on  the  part  of  the  plainCiC  it 
WM  withdiawn.  The  defendant's  counsel  i^opoaed  to  adc  Anoos,  «rii# 
had  become  a  baiikruiyt  since  this  transaction  took  place,  whet  was  Hie 
slake  of  the  aeeount  between  him  and  Ohaitier  at  the  time  of  his  faankr 
nqptflj.  This,  however,  was  objected  to,  and  the'leanied  judge  tin^m^ 
k  net  the  proper  form  in  which  to  put  the  question.  Ajpmis  was  tfeMU 
*aflked-«*^^  Have  you  received  money  from  Chartier,  Ia  ad^anee,  r^.^ 
ea  aeeount  of  these  cottages  ?"  To  which  he  answered  in  the  nS*  '' 
fsmadve.  He  was  further  asked  :^^<  Including  the  ehiaige  which  jfm 
had  against  hSum  for  ^  iron  railii^,  and  other  parts  of  tiie  h^fldiag,  lit 
the  time  of  your  badoruptcy,  how  was  the  balance  of  the  account  bet^ween 
yoaand  CaiaotierP'    To  wfaidi  his  rqdy  was:  ^He  had  oweipaid  nae 

On  idle  pwt  of  the  plainttf  it  was  insisted  timt  the  state  of  tiie  account 
between  Amos  and  Chartier  was  not  adndsaible  in  evid^ooe ;  timt  it  was 
m  mtar  9lio$  aOa;  atnd  idmt  the  inquiry  was  cdbukted  wprnperi^tp 
mCaeace  the  juiy. 

The  learned  judge,  however,  thought  the  evidence  acbwisaiMt'ti)  llMI» 
M  a  felt,  that  the  4ifead«it  had  Mbisfiy  ^^ 
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^om  he  had  contracted^  for  the  railing  for  which  the  plaintiff  songnt  to 
charge  him  in  this  action. 

The  jniy  haying  returned  a  verdict  for  the  defendant, 

SSieef  Serjt.y  obtained  a  rule  nisi  for  a  new  trials  on  the  ground  that  the 
foregoing  questions,  as  to  the  state  of  the  account  between  Amos  and 
Chartier,  ought  not  to  have  been  allowed  to  be  put. 

Bylesj  Serjt,  (with  whom  was  Butt^)  showed  cause.  The  question 
being  by  whom  the  order  for  the  goods  was  given,  it  was  material  for 
the  de&ndant  to  show  that  Amos,  and  not  himself,  was  the  real  ^iebtor. 
The  evidence  was  important,  and  was  clearly  admissible*  The  defend- 
ant  dealt  with  Amos  and  paid  him.  The  inquiry  objected  to  was  most 
cogent  eyidence  to  show  that  the  relation  of  principal  and  agent  did  not 
(as  had  been  suggested  on  the  other  side)  subsist  between  Amos  and  the 
defendant,  but  that  the  order  for  the  goods  was  given  by  Amos  on  his  own 
^161    ^^^^^^^*    ^^  showed  that  *Amo8  was  the  principal,  and  that  the 

^    plaintiff  knew  it.    Be  RiUzen  v.  .Ffarr,  4  A.  &  E.  63,  6  N.  &M. 
617,  overruling  Doe  dem.  Lord  Teynham  v.  Tj/ler^  6  Bingh.  661, 4  Moo. 
&  P.  377.    Suppose  there  was  any  doubt  as  to  the  admissibility  of  the 
evidence,  it  was  not  necessary  to  ^e  defendant's  case,  as  it  lay  upon  the 
plaintiff  to  establish  a  contract  between  the  defendant  and  himself. 
[Maule,  J.    You  might  have  done  very  well  without  it.]    The  defend* 
ant's  case  was  so  strong  without  it,  that  if  the  verdict  had  been  for  the 
pluntiff,  it  must  have  been,  set  aside.    In  Crease  v.  Barrdij  1 C,  M.  k 
R.  919,  6  Tyrwh.  458,(a)  it  was  held  that  where  evidence  has  been 
improperiy  rejected,  the  party  oflering  it  is  entitled  to  a  new  trial,  unless  a 
verdict  for  that  party  would  be  clearly  against  the  weight  of  evidence, 
^ven.with  the  addition  of  the  rejected  evidence.    This  exception  applies 
as  well  to  the  admission  as  to  the  rejection  of  evidence.     [£rle,  J« 
In*  Crease  v.  Barrdtj  a  new  trial  was  granted.]    But  the  court  say :  <<  In 
some  cases,  no  doubt,  the  court  may  refuse  a  new  trial  when  the  witness 
has  been  improperly  rejected ;  as,  where  the  &ct  which  such  evidence 
was  to  establish,  was  proved  by  another  witness,  and  not  diq>ttted ; 
Edwards  v.  Evans^  3  Ikist,  451 ;  or  where,  assuming  the  rejected  evi- 
dence to  have  been  received,  a  verdict  in  favour  of  the  party  for  whom 
it  was  offered  would  have  been  clearly  and  manifestly  against  the  weight 
•of  evidence,  and  certainly  set  aside  upon  application  to  the  court  as  an 
improper  verdict    We  cannot  say,  however  strong  our  opinion  may  be 
on  the  propriety  of  the  present  verdict,  that  if  the  lease  had  been  received, 
•it  would  have  had  no  effect  with  the  jury,  nor  that  it  is  clear  beyond  all 
doubt,  if  the  verdict  had  been  for  the  defendant,  that  it  would  have  been 
*171    ^  ^^^  ^  improper,  "(6)    The  court  therefore  ^fully  recognise 
the  exception,  although  they  hold  that  the  particular  case  does 
not  fall  withb  it. 
«  '  iSleer  Seijt.,  (with  whom^was  BramoMf)  in  support  of  .his  rule.  ..The 

(«)AndM9)i.4B0.6S7.  (6)  1  C,  M.  &  R.  MS. 
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mdence  in  question  was  not  pertinent  to  the  issue  between  the  plauntiS* 
and  defendant,  and  was  only  calculated  unfairly  to  influence  the  minds' 
of  the  jury.     The  plaintiff  was  no  party  to  the  statement  of  accounts  be* 
tween  the  defoidant  and  Amos. 

MAUI.E,  J.  The  eyidence  was  material,  and  was  properly  admitted. 
It  tended  to  show  that  the  defendant  was  not  seeking  to  evade  payment 
&r  goods  ordered  for  his  benefit,  but  that  he  had  actually  paid  the  person 
with  whom  alone  he  had  contracted.  It  showed  that  the  defendant  con- 
ducted himself  like  a  party  who  was  dealing  with  Amos  as  a  princi- 
pal, and  not  as  an  agent.  The  jury  might  probably  have  come  to  the 
same  conclusion  without  the  evidence. 

C&BSSWELL,  J.  I  entertained  some  doubt  at  the  trial  whether  the 
eTidence  in  question  was  not  res  inter  alios  acta :  but  I  am  now  clearly 
of  opinion  that  it  was  properly  admitted.  A  considerable  body  of  evi- 
dence had  been  given  by  the  plaintiff  to  show  that  Amos  interfered  in 
the  matter  as  the  defendant's  agent,  which  this  evidence  went  directly 
to  negative. 

Erle,  J.  In  an  action  for  goods  sold  and  delivered,  a  general  form 
of  defence  is,  <<  I  am  liable  to  pay  another  person,"  and  in  such  cases 
the  jury  usually  come  to  the  conclusion  that  the  defendant  wants  to  keep 
the  goods  without  paying  for  them.  Here,  therefore,  it  was  material  for 
the  defendant  to  show  the  bona  fides  of  his  defence,  by  proving  payment 
to  such  third  person ;  and  that  was  the  effect  of  the  evidence  in  question. 

Rule  discharged. 


•JAMES  EUOT  V.  THOMAS  ALLEN,  WILLUM  THOMAS    [•IS 
TYAS,  WILLIAM  WESTERN,  WILLIAM  HICKS,  JAMES 
ELLIS,  ROBERT  SEMPLE,  and  WILUAM  BEAVAN. 

In  trespsM  sgaiiMt  scTeral  defendanti,  where  all  are  implicated  in  one  joint  act  of  trespafls, 
die  dauMget  miwt  be  anened  against  all  juinUy,  though  aU  may  not  have  been  equally 
eatable. 

By  an  act  for  xegnlating  the  relief  and  employment  of  the  poor  of  the  pariah  of  A.,  and  for 
othor  local  purpoaea,  it  is  enacted  that  no  action  shall  be  commenced  against  any  person  for 
any  thing  done  in  pursoanoe  of  that  act,  untii  after  twenty^one  days*  notice,  dee.  1^  trespass 
against  parish  officers  appointed  under  the  act,  for  imprisoning  the  plaintlffin  the  workhouse 
iqKm  a  supposition  that  he  was  in  a  dangerous  state  of  insanity : — Held,  that  the  defendants, 
not  having  pufsoed  the  coarse  pointed  out  to  parish  officers  by  the  9  G.  4,  e«  40,  with  regard 
to  panper  lunatics,  and  therefiire  not  being  protected  by  that  act,  were  not  entitled  to  notice 
of  action  under  the  local  act 

Trespass.  The  declaration  stated  that  the  defendants,  on  the  29th  of 
Noyember,  1842,  with  force  and  arms,  assaulted  the  plaintiff,  and  then 
seized  and  laid  hold  of  him,  and  with  great  force  and  violence  pulled 
and  dragged  him  about,  and  then  forced  and  put  upon  him  a  strait-* 
waistcoat,  and  then  imprisoned  the  plaintiff,  and  forced  and  compelled 
him  to  go;  and  caused  him  to  be  forcibly  carried  and  conveyed  to  a 
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dc^ftcdft  ^otkhonse,  and  there  imprisoned  the  plaintifi^  and  kept  and 
detained  him  in  prison  there,  and  amongst  dirers  panpera,  and  diteva 
diseasedi  disordered,  and  dirty  persons,  without  any  reasosabk  or 
probable  cause  whatsoever,  for  a  long  space  of  time,  to  wit,  for  the  apBC6 
of  one  week,  then  next  following :  and  at  the  expiration  of  that  Hme^ 
to  wit,  on  the  6th  of  December,  1842,  with  force  and  arms,  forcibly  eur^ 
ried  and  conireyed  the  plaintiff  to  a  certain  police-^iffice,  and  before  one 
J.  B.  O.,  Ssq.,  then  there  sitting  as  one  of  the  metropolitan  police 
magistrates,  when  the  plaintiff  was  discharged  oat  of  the  said  oustedy 
and  imprisonment  j  and  by  means  of  the  premises,  he  the  plaintiff  during 
the  time  aforesaid  suffered  and  underwent  great  pain  and  angoisk  oif 
body  and  mind^  &c«  &c. 
^1  gi        *The  defendants  (with  the  exception  of  Bearan,  who  suflEbrcd 

judgment  by  default)  pleaded — ^first,  not  guilty.  Secondly,  that 
before  and  at  the  time  of  the  committing  <^the  trespasses  in  the  deolafatioD 
mentioned,  the  defendants  Allen,  Tyas,  and  Western,  were  OTerseem  of  the 
poor  of  the  parish  of  St.  Mary,  Islington,  in  the  county  of  Middlesex,  duly 
and  according  to  law  in  that  behalf  constituted  and  a]^ointed ;  that  the 
defendant  Hicks  was  the  relieving  OlGcer  of  the  said  parish,  duly  and 
according  to  law  in  that  behalf  appointed ;  that  the  defendant  Ellin  was 
the  master  of  the  workhouse  of  the  said  parish,  in  like  manner  appointed  ; 
and  that  the  defendant  Semple  was  the  medical  officer  of  the  said  pariah, 
in  like  manner  appointed ;  that  the  defendants  respectively,  in  sudk  their 
respeotiire  eapaoities,  were  respectively  intrusted  with  the  control  and 
management  and  superintendence  of  the  said  workhouse,  and  of  the 
inmates  thereof,  and  of  the  poor  of  such  parish  who  were  chargeable: 
thereto,  and  the  sending  to  and  receiving  them  into  the  said  workhouse : 
that  the  defendants  in  their  respective  capacities  as  aforesaid,  before  the 
committing  of  the  said  several  trespasses  in  the  declaration  mentioned, 
to  wit,  on  the  S8th  of  November,  1843,  had  received  information,  which 
they  verily  believed  to  be  true,  that  the  plaintiff  was  then  in  a  certain 
dwelling-house  in  the  said  parish^  with  no  apparent  means  of  support,  and 
was  a  lunatic  and  in  an  unsound  state  of  mind,  and  incapable  of  taking 
care  of  himself  or  controlling  his  actions,  and  was  also  behaving  in  a 
violent,  uncontrollable,  and  insane  manner,  and  was  likely  to  injure 
himself  and  others,,  and  to  endanger  his  own  life  and  that  of  others,  and 
that  no  one  could  discover  who  he  was,  nor  what  was  the  place  of  his 
legal  settlement ;  and  therefore  the  defendants,  in  such  their  respective 
capacities  as  aforesaid,  did,  as  was  their  duty  in  that  behalf,  make  imme- 
*201     ^^^^^  inquiry  into  the  premises^  and  did  ^discover,  and  the  fad  then 

was,  that  the  plaintiff  was  then  in  the  said  dwelling-house,  and  had 
no  apparent  means  of  support,  and  was  then  a  lunatic  Snd  Of  unSound  mind 
and  incapable  of  taking  care  of  himself  or  controlling  his  actions^  and  be- 
having in  a  violent,  uncontrollable,  and  insane  manner^  and  likely  to  injure 
himself  and  others,  and  to  endanger  his  own  life  and  that  of  others,  and 
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thit  ke  could  gire  no  account  of  himself,  nor  could  any  one  diacoTer 
vhick'  was  the  place  of  his  legal  settlement ;  and  thereuponi  because  it 
was  absolutely  necessary,  in  order  to  take  care  of  and  protect  the  plain«» 
liff  and  prevent  him  from  injuring  himself  and  others,  and  endangering 
the  Utcs  of  himself  and  otfauers,  and  because  the  defendants  could  Mt 
otkervrise  take  care  of  and  protect  the  plaintiff  and  prevent  him  from, 
injuring  himself  and  others,  and  endangering  his  own  life  and  that  of 
others,  they  did,  to  wit,  on  the  day  and  year  in  that  behalf  mentionedy 
necessarily  and  unavoidably  seize  and  lay  hold  of  the  plaintiff  and  put 
upon  him  a  8tiait*waiatcoat,  the  same  being  then  necessaiy  in  that 
behalf^  and  carry  and  convey  him  to  the  said  workhouae,  the  same  being 
a  proper,  safe,  and  convenient  place  in  that  behalf,  using  no  more  foiotfi 
and  violence  and  constraint  than  was  necessary,  reasonable,  and  proper, 
in  that  behalf,  and  did  remove  the  said  strait-waistooat  as  soon  as  it 
was  safe  so  to  do,  to  wit,  on  the  morning  next  ensuing  the  di^  on  whiioh 
the  plaintiff  had  been  so  brought  to  the  said  workhouse,  and  did  also 
keep  and  detain  the  plaintiff  in  the  said  workhouse  for  a  reasonable  tim^ 
in  that  behalf  to  wit,  the  time  in  the  declaration  in  that  behalf  mentionedi 
and  no  more,  for  the  purpose  of  taking,  and  did  then  take,  due  and 
proper  care  of  the  plaintiff,  and  made  all  due  and  pn^er  inquiries  con« 
ceming  the  plaintiff  and  the  place  of  his  legal  settlement ;  and  because, 
at  the  expiration  of  the  said  week,  the  plaintiff  was  not  recovered  of  his 
malady  ^aforesaid,  but  continued  of  unsound  mind  and  incapable  r^i* 
of  protecting  himself  or  controlling  his  actions,  and  likely  to  injure 
both  himself  and  others,  and  endanger  the  lives  of  himself  and  others, 
and  the  defendants  could  not  discover  who  he  was,  nor  to  what  parish 
he  was  legally  chargeable,  they  did  after /ards,  to  wit,  on  the  day  and 
year  in  that  behalf  in  the  declaration  mf  ationed,  carry  and  convey  tfa^ 
^aintiff  to  the  said  police-office  in  the  declaration  mentioned,  to  give 
information  of  the  state  of  the  plaintiff  to  the  said  magistrate  in  the  decla* 
ration  mentioned,  to  be  dealt  with  accordingly ;  as  they  lawfully  mig^t, 
for  the  cause  aforesaid — verification. 

Thirdly  as  to  imprisoning  the  plaintiff  and  keeping  and  detaining  him 
in  the  said  worichouse,  to  wit,  for  the  time  in  the  declaration  in  that 
behalf  mentioned,  and  carrying  and  conveying  the  plaintiff  to  the  said 
police-office  as  in  the  declaration  also  mentioned — ^that,  before  and  at  the 
time  of  the  committing  of  the  trespasses  in  the  introductory  part  of  this 
plea  mentioned,  the  defendants  were  respectively  such  overseers  of  the 
poor,  relieving  officer,  master  of  the  said  workhouse,  and  medical  officeri 
as  in  the  said  last  plea  mentioned,  and  as  such  had  the  care  and  control, 
management,  and  superintendence  of  the  said  workhouse  therein  also 
mentioned,  and  the  inmates  thereof,  and  the  receiving  into  the  said 
woikfaouse  the  poor  of  the  said  parish :  that,  before  and  at  the  time  of 
the  committing  of  the  said  trespasses  in  the  introductory  part  of  this  plea 
■entionedi  the  plaintiff  had  been  brought  to  the  said  workhouse  as  and 
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the  plaintiff  was  then,  a  person  of  unsound  mind,  and  incapable  of  taking 
care  of  himself  or  of  controlling  his  actions,  and  likely  to  injure  himself 
and  others,  and  to  endanger  his  own  life  and  that  of  others,  if  not  re- 
strained and  prevented  from  so  doing,  and  who  had  no  then  present 
means  of  subsistence,  and  could  give  no  account  of  himself  or  of  the 
«2oi  parish  to  which  he  was  legally  chargeable,  *and  who  was  then  a 
person  fit  and  proper  to  be  received  into  the  said  workhouse,  and 
whom  the  defendants  in  such  their  respective  capacities  as  aforesaid 
were  then  bound  to  receive :  and  that,  during  all  the  time  last  aforesaid, 
the  plaintiff  was  a  person  of  unsound  mind,  and  incapable  of  taking  care 
of  himself  or  of  controlling  his  actions,  and  was  likely  to  injure  himself 
and  others,  and  endanger  his  own  life  and  that  of  others ;  and  thereupon, 
because  it  was  absolutely  necessary,  in  order  to  take  care  of  and  protect 
the  plaintiff,  and  because  he  could  not  be  otherwise  taken  care  of  and 
protected,  and  because  he  would  otherwise  have  injured  himself  and 
others,  and  endangered  the  lives  of  himself  and  others,  and  that  the 
defendants  might  have  time  to  discover  who  the  plaintiff  was,  and  to 
what  parish  he  was  legally  chargeable,  the  defendants  did,  necessarily 
and  unavoidably,  for  the  reasons  and  purposes  last  aforesaid,  imprison 
the  plaintiff  and  keep  and  detain  the  plaintiff  as  in  the  introductory  part 
of  this  plea  mentioned,  using  no  unnecessary  violence  to  the  plaintiff, 
nor  keeping  the  plaintiff  so  imprisoned  and  detained  for  any  longer  time 
than  was  necessary  and  proper  for  the  reasons  and  purpose  aforesaid, 
and  did,  at  the  end  of  such  detaining  and  imprisoning,  carry  and  convey 
the  plaintiff  to  the  said  police-office,  to  give  information  to  the  said 
magistrate  in  the  declaration  mentioned  of  the  state  of  the  plaintiff,  in 
order  that  the  plaintiff  might  be  dealt  with  according  to  law,  as  they 
lawfully  might,  for  the  cause  aforesaid — verification. 

Fourthly,— as  to  the  trespasses  in  the  introductoiy  part  of  the  last  plea 
mentioned, — ^leave  and  license. 

Fifthly,  that  the  trespasses  in  the  declaration  mentioned  were  acts,  and 
each  and  every  one  thereof  was  an  act,  done  and  committed  by  the 
defendants  after  the  passing  of  a  certain  act  of  parliament  made  and 
•231  passed  in  the  5th  year  of  the  reign  of  G.  4,  intituled  <«  An  act  *to 
repeal  several  acts  for  the  relief  and  employment  of  the  poor  of 
the  parish  of  St.  Mary,  Islington,  in  the  county  of  Middlesex,  for  lighting 
and  watching  and  preventing  nuisances  and  annoyances  therein,  for 
amending  the  road  firom  Higfagate  through  Maiden  Lane,  and  several 
other  roads  in  the  said  parish,  and  for  providing  a  chapel  of  ease  and  an 
additional  burial-ground  for  the  same,  and  to  make  more  effectual  pro- 
visions in  lieu  thereof;"  and  also  after  the  passing  of  a  certain  other  act 
of  parliament  made  and  passed  in  the  session  of  parliament  held  in  the 
5  &  6  Vict.  (c.  97,)  intituled  « An  act  to  amend  the  laws  relating  to 
double  costs,  notices  of  action,  limitation  of  action,  and  pleas  of  the 
general  issue,  under  certain  acts  of  parliament :"  and  that  the  trespassefi 


I  Manning,  Granger^  &  Scott.  SS 

m  the  declaration  mentioned  were  things,  and  each  and  eveiy  of  the  said 
trespasses  was  a  thing,  done  in  pursuance  of  the  act  of  parliament  in  this 
plea  first  above  mentioned ;  and  that  no  notice  of  commencing  this  action 
was  given  to  the  cleric  to  the  trustees  in  the  said  first  act  mentioned 
one  calendar  month  before  the  commencing  of  the  said  action,  pursuant 
to  the  statutes  in  such  case  made  and  provided — ^verification. 

The  plaintiff  joined  issue  on  the  first  plea,  replied  de  injuria  to  the 
second  and  third,  traversed  the  leave  and  license  alleged  in  the  fourth, 
and,  to  the  fifth,  replied  diat  the  trespasses  in  the  declaration  mentioned 
were  not,  nor  were  any  of  them,  things,  nor  was  either  of  them  a  thing, 
done  in  pursuance  of  the  said  act  of  parliament  in  that  plea  first  men-* 
tioned,  modo  et  forma.    Issue  thereon. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  at  Westmin* 
ster  after  last  Easter  Term.  It  appeared  that,  in  the  month  of  November, 
1842,  information  was  conveyed  to  Messrs.  Tyas  and  Western,  the  two 
overseers  of  the  poor  of  the  parish  of  St.  Mary,  Islington,  *(ap-  r«24 
pointed  under,  a  local  act,  5  G.  4.  c.  cxxv.  s«  31,)  by  the  landlord 
of  the  house  in  which  the  plaintiff  resided,  and  also  by  a  letter  addressed 
to  them  by  the  chief  clerk  at  the  police-office  Clerkenwell,  pursuant  to  a 
direction  from  one  of  the  sitting  magistrates,  that  the  plaintiff  was  in  a 
dangerous  state  of  insanity  and  in  circumstances  of  great  apparent  desti* 
tution ;  whereupon  they  sent  Hicks,  the  relieving  officer,  accompanied 
by  Beavan,  to  convey  him  to  the  workhouse.  The  defendants  Hicks 
and  Beavan  accordingly  proceeded  to  the  residence  of  the  plaintiff, 
placed  a  strait-waistcoat  upon  him,  and  forcibly  carried  him  to  the 
worldiouse,  where  he  was  received  and  detained  by  Ellis,  the  master. 
On  the  following  morning  the  plaintiff  was  seen  by  the  defendant  Semple^ 
the  palish  surgeon,  who  directed  that  he  should  be  released  from  per- 
sonal restraint.  After  having  been  kept  a  week  in  the  workhouse,  the 
plaintiff  was  taken  by  Hicks,  accompanied  by  Sample,  before  the  magis- 
trate at  the  Clerkenwell  police-office,  who,  conceiving  that  there  was  no 
pretence  for  dealing  with  him  as  an  insane  person  under  the  statute  9  G. 
4^  c.  40,  ordered  his  immediate  discharge. 

Conflicting  testimony  was  given  as  to  the  state  of  mind  of  the  plaintiff 
at  the  time  of  this  transaction,  also  as  to  his  pecuniary  circumstances ; 
the  plaintiff's  witnesses  stating,  that  though  somewhat  eccentric  in  his 
habits,  he  was  perfectly  competent  to  take  care  of  himself,  and  that, 
though  not  in  very  flourishing  circumstances,  he  was  far  from  being  desti- 
tute of  friends  able  and  willing  to  assist  him ;  the  defendants'  witnesses, 
on  the  other  hand,  detailing  a  variety  of  acts  and  conduct  inconsistent 
with  the  plaintiff's  sanity,  or  his  ability  to  govern  himself  with  safety  to 
himself  or  others. 

On  the  part  of  the  defendants  it  was  submitted  that  the  plaintiff  was 
not  entitled  to  recover,  inasmuch  as  there  had  been  no  notice  of  .^05 
action,  as  required,  it  was  ^contended,  by  the  148th  section  of  the     '-  , 
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5  G.  4t  c,  cxxT.(a)  For  the  plaistiflT  it  was  insisted,  that  the 
complained  of  was  not  a  thing  done  in  pursuance  or  under  <solour  of  the 
local  act ;  neither  were  die  defendants  within  the  protection  of  the  9 
G.  4ty  c.  40,  with  the  proY Isions  of  which  they  had  failed  to  comply.  The 
objection  was  overruled. 

His  lordship,  in  summing  up,  told  the  jury,  that,  upon  this  dedaration, 
the  plaintiff  could  only  recover  damages  against  all  the  defendants  jointly 
in  respect  of  any  joint  act  of  trespass  committed  or  assented  to  by  all  of 
»0g1  th^m :  and,  after  communicating  to  the  respective  counsel  *the 
mode  in  which  he  proposed  to  put  the  case  to  the  jury,  he  left  it 
to  them  to  say  whether  or  not  at  the  time  of  the  committing  of  the  tres* 
passes  complained  of,  the  plaintiff  was  a  dangerous  lunatic  and  m  a  $iate 
^  de$tiUdion. 

The  jury  returned  a  verdict  for  the  plaintiff  against  all  the  defendants 
except  AUen ;  damages  400/. 

iSftee,  Serjt,«  in  Trinity  Term  last,  moved  to  enter  a  nonsuit,  im  the 
ground  of  the  absence  of  a  notice  of  action ;  or  for  a  new  trial,  on  the 
grounds  of  misdirection,  that  the  verdict  was  against  evidence,  and  thai 
the  damages  were  excessive.  If  several  defendants  are  jointly  found 
guilty  of  one  trespass,  joint  damages  must  be  assessed  against  them  all ; 
but,  where  the  acts  of  trespass  charged  are,  in  their  nature,  severable,  so 
that  some  may  be  found  guilty  of  part,  and  others  of  other  part,  the  dam* 
ages  may  be  separately  assessed  accordingly.  The  Lord  Chief  Justice, 
therefore,  erred  in  telling  the  jury  that,  upon  this  record,- they  could  only 
give  joint  damages  against  all  the  defendants.  The  consequence  of  that 
direction  was,  that  heavy  damages  were  given  against  some  of  the  de- 
fendants  who  did  comparatively  little  of  that  which  is  complained  of. 
The  defendant  Semple,  for  instance,  was  no  party  to  the  removal  of  the 
plaintiff  to  the  workhouse,  or  to  placing  him  under  the  restraint  of  a 

(a)  MThich  enacts,  «  fhat  no  action  or  aait  shall  be  commenced  against  any  person  for  any 
Huns  done  in  pumianoe  of  this  act,  until  twenty^one  dayif  wAiet  shall  be  thereof  giren  m 
writing  to  the  derk  to  the  said  tnutees,  nor  after  sufficient  satis&ction,  or  tender  tberao^  hadi 
been  made  to  the  party  or  parties  aggrieved,  nor  after  six  calendar  months  next  after  the  fact 
committed  for  which  such  action  or  suit  shall  be  so  brought ;  that  all  such  actions  or  suits 
shaU  be  laid  and  tried  in  the  county  or  place  when  the  cause  of  action  ahaU  have  arisen ;  and 
that  the  defendant  or  defendants  in  such  action  or  suit,  and  every  of  them,  may  plead  the 
general  Issue,  and  give  this  act,  and  the  special  matter,  in  evidence  at  any  trial  or  trials  which 
dudl  be  had  thernqran,  and  that  the  matter  or  thing  for  or  on  which  such  aclion  or  suit  shall 
be  brought,  was  done  in  puisuanoe  and  by  authority  of  this  act;  and  if  the  said  matter  or 
thing  ^all  appear  to  have  been  so  done,  or  if  it  shall  appear  that  such  action  or  suit  was 
brooght  before  twenty-one  days'  notice  thereof  given  aa  aforesaid,  or  that  such  sufficient  satie- 
foction  was  made  or  tendered  as  aforesaid»  or  that  such  action  or  suit  was  not  commf  ffd 
within  the  time  limited,  or  was  laid  in  any  other  county  or  place  than  as  aforesaid,  then  the 
Jmy  shall  find  for  the  defendant  or  defendants  therein ;  and  if  a  verdict  shall  be  foand  for  the 
defendant  or  defe!idant%  or  if  the  plaintiff  or  plaintiffii  in  such  action  or  suit  shall  be  nonsuited; 
or  suffisr  a  discontinnanoe  of  such  action  or  suit,  or  if  upon  a  demurrer  in  such  action  or  soi^ 
judgment  shall  be  given  for  the  defendant  or  defendants  therein,  then  and  in  either  of  the 
csMt  aforseaid,  such  defendant  or  defendants  shall  have  treble  costa,  and  shall  have  sudi 
lemedy  for  recovering  the  same  as  any  defendant  or  defendanto  may  have  far  his,  her,  or  it»t 

•te  in  other  cases,  by  law. 

See  the  6  dl(  6  Vict  c  97,  ss.  3»4,  6. 
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ilfait^wabtciMt ;  tkat  was  the  act  of  Hicks  and  Bearan  only :  and,  althon^ 
Sample  appeared  before  the  magistratei  he  did  so  only  in  his  capacity  oi 
aidiical  officer,  to  speak  to  the  state  of  the  plaintiff.  Again,  EUis, 
the  master  of  the  workhouse,  did  no  more  than  receiTe  the  plaintifl^ 
as  he  was  bound  to  do,  when  brought  there.  [Tiiiiiai.,  C,  J.  All  the 
defeftdants  were  shown  to  have  been  parties  assenting  to  the  trespass.] 
In  Autien  ▼.  WiUward^  Cro.  Eliz.  860,  in  treq>ass  for  *a  battery,  r^^ 
two  of  the  defendants  pleaded  son  assault  demesne ;  the  third 
pleaded  not  gailty ;  both  issues  were  found  for  the  plaintiff,  and  sever al 
damages  found  against  those  who  pleaded  severally:  and  it  was  ruled  to 
be  ill ;  for  it  is  one  joint  and  entire  o£knce  by  the  plaintiff's  action,'  audi 
when  all  are  found  equally  guilty,  the  damages  ought  to  have  been  eatirek 
But  it  was  said,  that,  <<  if  in  trespass  against  divers,  the  one  be  found 
gailty  m  part,  and  the  others  in  all,  there  the  damages  shall  be  several.'' 
Sof  in  Sir  John  Heydon's  case,  11  Co.  Rep.  5  a,(a)  it  was  resolved,  that, 
where  in  trespass  against  several  defendants,  they  plead  not  guilty,  or 
several  pleas,  and  the*  jury  find  for  the  plaintiff  in  all^  the  jurors  cannot 
assess  several  damages  against  the  defendants.  But  that,  in  tre^ass,  if 
the  jury  find  one  gailty  at  one  time,  and  the  other  at  another  time,  several 
damages  may  be  taxed;  though,  V  the  plaintiff  himself  confesses  that 
they  committed  the  treqiasses  severally,  the  writ  shall  abate«  In  BoAiey 
X.  Strode^  3  Mod»  101,  which  was  an  action  on  the  case  against  thsee 
defendants,  one  of  whom  suffered  judgment  by  default,  and  the  other  two 
pleaded  not  guilty,  on  a  verdict  for  the  plaintiff,  the  damages  were 
assessed  separately  against  the  two  who  pleaded.(i)  Player  v.  Wam^ 
Cro»  Car.  &4,  was  an  action  upon  the  case  sur  trover  and  c<)nver8ion  of 
SOOO  loads  of  coals ;  upon  not  guilty  pleaded,  the  defendants  were  found 
guilty  severally  for  several  loads  of  coals,  and  were  found  severally  not 
guil^  for  the  residue,  and  judgment  accordingly,  and  entire  costs,  and 
one  ideo  in  misericordia  against  the  defendants,  and  one  ideo  in  miseri- 
cordia  against  the  plaintiff  pro  falso  clamore ;  and  thereupon  a  writ  of 
error  was  brought  into  the  Exchequer  Chamber,  *and  the  error  r^^o 
isagned,  because  the  judgment  was  against  both  the  defendants 
for  the  several  damages  severally,  for  it  was  alleged  ttiat  several  damages 
oug^t  not  to  have  been  assessed,  but,  there  being  a  joint  trover  and  con- 
version laid  to  their  charge,  they  ought  to  have  been  both  found  guilty, 
and  they  ought  not  to  have  been  divided  in  the  verdict  and  in  the  assessing 
of  damages ;  and,  if  they  might  be  severed,  yet  the  plaintiff  oug^t  to 
have  but  the  damages  given  against  one  of  them,  as  it  is  in  Sir  John 
Heydon's  case,  and  44  Ed.  3,  7.(c)    But  all  the  justices  and  barons 

(•)  &  C.  Bkydm  T.  SttUn  BrownL  ^t  6.  333;  CobU  t.  Sir  John  Htydtm,  1  Roll  B.  30,  in 


(h^  lOOiM.  ti^umai  Strode  and  602.  agunit  Ae  other.  Rodiwy  took  hii  jadgnMnt  agaisitt 
Sttm  onljy  and  ontBred  a  nolle  praaaqni  as  to  the  othen. 

(e)  Domiu  T.  i>ar6|r  tmd  Othin,  T.  44  £.  3,  ^  7,  pL  3,  for  falae  Impriaomaen t  in  0oraetahii«. 
tn  Hiat  eaae  all  Uia  defendante  hot  Darbj  pleaded  not  goaltj,  which  waa  found  as^hu^  ^heasi 
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agreed  <<  that  the  plaintiff  should  have  several  damages ;  for,  beingfontid 
severally  guilty  of  several  parcels  converted,  he  shall  have  judgment  ac* 
cordingly ;  and  it  is  not  like  Sir  John  Heydon's  case,  where  there  was  but 
one  joint  and  sole  trespass  of  battery,  and  so  found ;  and  there,  although 
the  damages  were  severaUy  assessed,  yet  the  plaintiff  ought  to  take  his 
judgment  for  damages  but  of  one.    But,  where  the  trespass  is  several, 
and  so  found,  as  in  this  case,  viz.,  the  one  at  the  one  time,  and  the  other 
at  another,  although  it  be  contrary  to  the  supposal  of  the  writ,  yet  bebg 
found  by  verdict,  it  shall  not  abate  the  writ,  and  the  plaintiff  shall  recover 
according  to  the  verdict,  as  it  is  said  there  in  Heydon's  case.     So,  here^ 
this  being  severally  found,  and  the  conversion  by  them  severally  of  severe, 
things,  the  damages  are  well  assessed  severally,  and  he  shall  have  judg^ 
ment  against  them  severaUy  for  damages  according  to  the  verdict.''  And 
*2Q1    ^^  ^^^  ^^^  ^^^^  there  were  divers  precedents  in  the  *King^8  Bench 
*'     and  Common  Bench  to  that  purpose.     The  second  error  assigned 
was,  that  there  ought  to  have  been  several  judgments  de  ideo  in  miseri* 
cordia  against  the  defendants,  and,  being  otherwise,  it  is  error;  but 
against  that  it  was  also  resolved  that  there  shall  be  one  judgment  only 
of  misericordia,  although  the  defendant  be  severally  found  guilty.    In 
Sampson  v.  Cranfield  and  Vptony  1  Bulstr.  157,  in  trespass  for  assault  and 
battery  s^nst  two,  the  court  held  that  the  jury  did  well  in  assessing 
several  damages,  and  distinguished  the  case  from  a  trespass  in  cutting 
down  and  carrying  away  trees,  and  said  that  the  latter  is  a  joint  act,  but 
that  the  battery  of  one  cannot  be  the  battery  of  the  other.    In  a  note  to 
Sir  John  Heydon's  case,  in  Thomas  and  Eraser's  edition  of  Coke's  Re- 
ports, 11  Oo.  Rep.  5  b,  it  is  said:   «This  case  {Sampson  v.  Cranfield) 
is  denied  to  be  law  in  2  Danv.  445,  pi.  3. :  and  the  law  as  stated  by 
Coke  has  been  fully  established  ;"  referring  to  HUl  v.  Goodchildy  5  Burr. 
•301    ^'^^^M  ^d  ""Brwm  v.  Alien,  4  Esp.  N.  P.  C.  158.    [Tindal,  C.  J. 
The  cases  you  cite  are  all  cases  where  the  acts  of  the  several  parties 

vvith  100  tnarki  damagM.  After  thjg  ▼eidkt  Daiby,  who  bad  not  pleaded  before,  pleaded  thii 
the  plaintiff  waa  his  villein,  regardant  to  his  manor  of  A.  But  this  point  having,  pending  tbii 
writ,  been  found  against  Darby  in  another  action  by  the  same  plaintiff  against  the  same  defend- 
ants for  a  battery  in  Wiltshire,  the  question  was,  whether  Darby  had  thereby  become  jointly 
liable  with  the  others,  ibr  the  100  marks. 

(a)  In  this  case  Lord  Mansfield,  delivering  the  opinion  of  the  court  of  King's  Bench,  said  s— 
M  We  hold,  that,  as  the  trespass  is  jointly  charged  upon  both  defendants,  and  the  verdict  b*s 
fiMind  them  both  joinUif  gnUey,  the  jury  could  not  afterwaids  assess  several  damages.  [Bia 
lordship  partacularly  mentioned  the  cases  of  Jutten  v.  WiUtoard,  the  fifth  resolution  in  Sir  John 
Heydon's  case,  the  case  of  Crane  and  HiU  v.  Hummtntonty  in  Cro.  Jac.  1 18,  the  case  of  Rod- 
«icy  V.  Strode^  in  Carthew,  19,  and  Jenkins's  Cent  317,  pi.  10,  as  warranting  this  opinion^] 
We  do  not  think  that  the  present  case  calls  for  an  opinion  upon  those  cases  where  the  defend- 
ants art  charged  jointly  and  severally ;  or  where  the  defendants  plead  severally ;  or  where  the 
defendants  are  found  guilty  of  several  parts  of  the  same  trespass,  or  at  a  difierent  time ;  or 
where  a  joint  action  is  brought  fer  two  several  tre^Msses,  and  the  damages,  found  severally,  as 
being  severally  guilty.  We  don't  meddle  with  any  of  these  cases ;  there  is  a  variety  of  opinions 
in  the  books  relating  to  them.  It  is  enough  for  us  to  found  our  present  determination  upon 
the  present  case.  And  the  present  case  is,  that  the  count  is  of  a  joint  trespass ;  and  the  jmy 
have  found  the  defendants  guilty  of  a  joint  trespass,  and  yet  have  severed  the  damages.  Wa 
m  of  opinion  that  in  audi  case  the  damages  cannot  be  ievered," 
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dearly  called  for  separate  damages.  The  facts  of  this  case  do  not  seem 
to  me  to  bring  it  at  all  ^thin  that  rule :  it  i¥as  one  joint  trespass.  .  The 
defendants  bad  the  advantage  of  a  diminished  responsibility  by  the  mode 
in  whieb  the  question  was  presented  to  the  jury,] 

The  summing  up  necessarily  led  the  jury  to  conclude  that  it  was  essen- 
tiid  for  tbe  defendants  to  establish,  not  only  that  the  plaintiff  was  a  lunatic 
dangerous  to  himself  and  others,  but  also  that  he  was  in  a  state  of  desti-v 
tbtion  and  distress ;  whereas,  it  was  enough  if  they  proved  so  much  of 
their  pleas  as  amounted  to  a  justification  ;  they  were  not  bound  to  prove 
every  fact  alleged ;  Mkmson  v.  Wamey  1  C,  M.  &  R.  827,  5  Tyrwh. 
48t,  3  Dowl.  P.  C.  483,  6  C.  &  P.  687.  Upon  the  evidence  (which 
ibe  learned  serjeant  very  elaborately  reviewed)  it  was  clearly  proved  that 
the  plaintiff  was  a  dangerous  lunatic,  and  therefore  the  defendants  were 
entitled  to  a  verdict  upon  the  issues  taken  on  the  second  and  third  pleas. 

As  to  the  damages,  they  were  outrageously  excessive.  The  defendants 
were  public  officers :  it  was  admitted  that  they  were  acting  honesdy,  and 
linder  a  sense,  however  mistaken,  of  duty.  It  appears  from  a  return 
recently  made  to  parliament,  that  about  one  tenth  of  the  pauper  popula- 
tion of  En^and  are  lunatics;  and  of  these,  the  overseers  of  the  respective 
parishes  are  by  law  the  guardians :  and  it  further  appears,  that,  of  7000 
pauper  lunatics  in  actual  confinement,  3259  are  dangerous  lunatics. 
What  a  fearful  responsibility  might  not  these  parish  officers  have  incurred 
if  they  had  shrunk  firom  the  performance  of  their  duty  in  this  case ! 

TmDAL,  C.  J.  It  appears  to  the  court  to  be  ri^t  to  grant  a  rule  to 
^w  cause,  on  the  ground  that  the  *verdict  is  against  the  wei^t  .^ot 
of  evidence  as  against  all  the  defendants,  and  also  on  the  ground  '- 
of  excessive  damages.  The  rule  will  also,  of  course,  go  for  a  nonsuit, 
on  the  ground  of  want  of  notice  of  action.  But,  as  to  the  rest,  we  think 
there  should  be  no  rule.  The  facts  of  the  present  case  do  not  bring  it 
within  the  principle  of  those  that  have  been  cited.  All  the  defendants 
were  guilty  of  the  same  trespass,  or  not  guilty  at  all.  Nor  do  we  think 
the  defendants  are  now  entitled  to  complain  that,  the  two  allegations 
m  the  pleas  were  put  conjointly  to  the  jury :  that  course  was  assented  to 
by  the  learned  counsel  at  the  time. 

Ta^ourdy  Serjt.,  (with  whom  was  BarstoWy)  now  showed  cause.  [He 
was  directed  by  the  court  to  confine  himself,  at  first,  to  the  question 
upon  the  statute.]  This  was  not  an  action  brought  for  a  thing  done  m 
purtuoTice  of  the  local  act,  6  G.  4,  c.  cxxv.  The  title  of  that  act  is, «  An 
act  to  repeal  several  acts  for  the  relief  and  employment  of  the  poor  of  the 
parish  of  St.  Mary,  Islington,  in  the  county  of  Middlesex ;  for  lighting 
and  watching,  and  preventing  nuisances  and  annoyances  therein;  for 
amending  the  road  from  Higfagate  through  Maiden  Lane,  and  several  other 
roads  in  the  said  parish;  and  for  providing  a  chapel  of  ease  and  an 
additional  burial-ground  for  the  same ;  and  to  make  more  effectual  pro- 
visions in  lieu. thereof :"  and  the.  whole  of  its  provisions  are  addressed  to 
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tiie  carrying  diese  local  objects  into  efieet.  la  SMweU  r.  Batt^  10 II. 
fc  W.  523,  2  Dowl.  N.  S.  S67,  the  cases  were  not  cited.  It  is  peifi^ 
iiiye  to  say  that  there  is  any  thing  in  the  act  to  justify  the  ontxf^  oom* 
mitted  upon  this  plaintiC 

^^ooi        The. learned  serjeant  ivas  stopped  by  the  court,  who  called  on— 
*Shee  and  Byki^  Serjts. ,  (with  whonn  was  Warrm^)  to  support  d^ 
rule  on  this  point.    This  case  is  very  important,  as  it  afiect#  not  only  die 
question  of  notice  of  action,  but  also  any  tender  of  amends.    His 
defendants  (with  the  exception  of  Bieavan)  were  all  parochial  officea 
appointed  under  the  5  G.  4,  c.  cxxv. ;  Tyas  and  Western,  the  oyerseeis, 
under  s.  31 ;  Sdcks,  the  relieving  offieer,  under  s.  49^  and  EUis,  the 
master  of  the  workhouse,  and  Semple,  the  medical  officer,  under  Sh  14. 
Erery  tMng  they  did  in  this  case  was  fidriy  done  and  boiij&  fide  in  pur* 
suance  of  the  act ;  and,  being  aj^inted  under  it,  they  were  clearly 
entitled  to  the  protection  giren  by  the  148th  section  fer  act»  done  by 
them  in  supposed  pursuance  of  the  powers  and  authorities  givefi  to  pavo* 
dual  officers  under  the  9  G.  4,  c.  40,  ss.  37, 38,  snd  44,  notwithstaading 
die  authority  so  giren  to  them  by  that  act  was  not  striedy  obs^red*    lo 
Cook  v.  Leonardy  6  B.  &  C.  361,  0  D.  &  R.  339,  (a)  Bayley,  J.,  diuf 
lays  down  the  rule :  <«  Where  a  statute  gives  protection  to  persons  atiii^ 
in  execution  or  in  pursuance  of  it,  aU  persons  acting  under  its  prayi*' 
sions  are  entided  to  that  protection,  although  they  exceed  their  authcMntjr 
by  so  doing.    There  must,  howeyer,  be  some  limits  to  that  rule ;  and  it 
deems  to  me  that  there  are  cases  which  warrant  this  distinction*    If  an 
officer  does  any  act,  part  ot  which  is  and  part  of  which  is  not  authorised 
by  the  statute ;  or,  if  a  magistrate  act  in  a  case  which  his  generat  chains 
ter  authorizes  him  to  do ;  the  mere  access  of  authority  in  either  ease 
does  not  depriye  the  c&cer  or  magistrate  of  that  protection  which  is  coo* 
fened  upon  those  who  act  in  execution  of  it :  but,  where  djiere  is  a  t^tal 
absence  of  authority  to  do  any  part  of  that  whidi  has  been  done,  the 
^QQ-i    party  doing  die  act  is  not  entided  to  that  ^protection."    Th« 
statute  21  Jac.  1,  c.  12,  s.  5,  directs  that  actions  against  justices 
of  the  peace,  for  any  thing  done  by  rirtue  or  reason  of  their  <^ce,  flball 
be  laid  m  the  county  wliere  the  fad  is  commiUed.    The  24  G.  2,  c.  44,  s.Sf 
enacts  that  no  action  shall  be  brought  agauist  any  justice  of  the  peace, 
for  any  thing  done  in  the  execution  of  his  office,  unless  cooimenoed 
wUhm  six  calendar  monOa  after  the  act  committed.    The  16  G.  4,  c.  44| 
s.  1,  empowers  die  Crown  to  appoint  two  justices  of  the  peace  for  t  e 
counties  therein  named,  to  execute  dbe  duties  of  a  justice  of  peace  el  th# 
metropolitan-police  office ;  and  sect  41  directs  that  all  actions  ngniii>i^ 
any  person  for  any  thing  done  in  purauance  of  that  act  shall  be  lai4  -i^ 
ths  eomdy  where  ihefset  is  conmiUad,  and  he  comsaencod  within  aix  (M^*^ 
darm^mOs  after  die  &ct  is  eoanitted.    The  2  &  3  Vict  c.  71,  s.  I,  iMkfP 
Ihe  justices  of  die  several  police  courts  of  the  metropriis»  ju^tloes  of  ^ 

(a)  Ana  see  i  ifun.  Oc  R.  oar,  a  «f .  4k  O.  las,  4  9C.  OiiO.  OM. 
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coandes.  Other  sections  give  such  justices  additional  powers  not 
possessed  by  ordinary  county  justices.  By  sect.  56  the  act  is  to  be  oon^ 
sirued  as  one  with  the  10  G.  4,  c.  44 ;  and  sect.  53  enacts  that  no  action 
shall  be  brought  against  any  person  for  any  thing  done  in  pursuance  of 
the  act,  unless  commenced  umMth  three  calendar  fnonihs  after  the  act 
committed,  and  brought  in  the  cmmfy  of  Middlesex.  In  the  case  of  Hazel' 
One  ▼.  Groney  3  Q.  B.  997,  3  Gale  &  D.  210,  |t  was  held,  that  actions 
hr  any  thing  done  by  a  justice  appointed  under  ike  2  ft  3  Vict.  c.  11, 
thoii^  within  the  ordinaiy  province  of  a  county  justice,  must  be  brought 
within  three  months,  and  die  venue  must  be  laid  in  Middlesex.  [Maule, 
J.  It  is  so  stated  in  the  marginal  note,  but  the  judgment  proceeded 
entirely  upon  another  clause.]  Lord  Dehbcan,  in  delivering  the  judg- 
ment of  die  court,  there  says :  <<  The  Queen,  acting  under  the  power 
given  her  by  the  statute,  ^appoints  an  individual,  under  specified  r«Q^ 
circumstances,  a  magistrate  of  a  police  court.  Both  the  officer 
and  the  court  are  the  creation  of  the  statute  law.  When  so  appointed, 
fte  statute  invests  him  with  the  ordinary  authority  of  a  justice  of  the 
peace,  with  certain  restrictions.  It  appears  to  us,  therefore,  ths^  when 
he  is  exercising  the  most  ordinary  jurisdiction  g(  a  justice  of  fte 
peace,  he  is  acting  in  execution  of  a  power  and  authority  confeired  on 
Um  hf  ike  aci^  as  much  as  a  commissioned  justice,  doing  the  same 
tfaii^,  would  be  acting  in  execution  of  a  power  and  authority  con* 
fanred  by  the  cammissionJ*^  And,  after  observing  upon  the  facts,  his 
lordship  concluded  :  «  There  was  a  fault  in  the  commencement,  which 
made  the  whole  proceedings  illegal :  but  these  statutory  protections  suppose 
an  VlegeMtyy  so  Oust  there  is  no  defence  on  the  merits.  For  die  reasons, 
however,  which  we  have  given,  we  think  there  was  no  illegality  of  such 
a  palpable  nature,  no  such  want  of  reasonable  colour  or  bona  fides,  as  to 
disentitle  the  defendant  to  notice  and  the  other  protection  of  ike  statute. 
[Cresbwell,  J.  SffuOweU  v.  HaUy  10  M.  &  W.  523,  2  Dowl.  N.  S.  567, 
seems  very  like  the  present  case.  A  local  act  of  parliament  for  lighting, 
watching,  &c.  die  town  of  Staleybridge,  empowered  the  commissioners 
&erein  named  to  appoint  constables  and  assistant  constables  for  ke^ng 
die  peace  in  the  said  town,  and  for  executing  all  such  warrants,  kd  as 
die  justices  of  Cheshire  or  Lancashire  should  direct  to  them,  to  be  executed 
^nthin  the  town.  Another  section  enacted  that  no  plaintiff  should 
recover  in  any  action  against  any  person  for  any  thing  done  in  pursuance 
of  the  act,  without  twenty-one  days'  notice  of  action  having  been  ^ven. 
it  was  held  that  a  constable  appointed  under  the  act,  who  was  sued  in 
trespass  fer  breaking  and  entering  the  pluntiff's  house  in  die  town  r^^r 
^f  Staleybri^^,  in  die  execution  of  a  warrant  granted  by  a  jus- 
tice of  Chediire,  to  seardi  for  goods  alleged  to  have  been  clandestindy 
temoved  there  to  avoid  a  distress,  under  the  11  G.  2,  c.  19,  s.  7,  was  not 
eotitted  to  notice  of  action.]  Here,  die  defendants  derive  s3i  ^die  audio* 
rity  they  hafft)  fimn  tt«  aot    TIk  piesent  case^  ibetatea^  ttlher  resem 
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bias  that  of  Shnilh  y.  Shew,  10  B.  &  C.  277,  5  Mann.  &  R.  225 :  there,  by 
an  act  of  parliament,  a  company  was  established  for  making  and  main- 
taining certain  docks  and  basins,  and  vrjsis  authorized  to  appoint  a  dock- 
master,  who  was  to  have  power  to  direct  the  mooring,  unmooring, 
moving,  and  removing  of  all  vessels  into  or  being  in  the  docks,  and  to 
have  the  control  over  the  space  of  one  hundred  yards  of  the  entrances 
into  the  docks,  so  &x  as  related  to  the  transporting  of  vessels  coming  in 
or  going  out ;  and  the  company  was  to  be  sued  in  the  name  of  the  trea- 
surer ;  and,  if  any  action  should  be  brought  against  any  person  for  any, 
thing  done  in  pursiumce  of  the  ad,  such  action  should  be  commenced 
within  six  calendar  months  after  the  fact  committed.  An  action  having 
been  brought  against  the  treasurer  for  an  injury  done  to  a  vessel  (withiu 
one  hundred  yards  of  the  entrance  to  the  docks)  by  reason  of  im- 
proper directioas  having  been  given  by  the  dockmaster  in  transporting 
her  into  the  docks ;  it  was  held  that  the  giving  of  such  directions  was 
a  thing  done  in  pursuance  of  the  act  of  parliament,  and  that  the  action 
ought,  therefore,  to  have  been  brought  within  six  calendar  months  after 
such  directions  were  given.  Bayley,  J.,  in  delivering  the  judgment  of 
the  court,  said :  «  The  language  of  the  provision  in  the  commf  rcial-dock 
act,  50  G.  3,  c.  ccvii.  s.  94,  is,  <  that,  if  any  action  shall  be  brought 
against  any  person,  or  body  politic,  for  any  thing  done  in  pursuance  of 
*361  ^^^  ^^^f  ^^^^  action  shall  be  brought  within  *six  calendar  months 
next  after  the  fact  committed ;  or,  in  case  there  shall  be  a  continu- 
ation of  damages,  then  within  two  months  after  the  doing  or  committing 
such  damages  shall  have  ceased ;  and  the  action  shall  be  laid  and  brought 
in  £he  county  where  the  matter  in  dispute  shall  arise,  and  not  elsewhere.' 
And,  according  to  the  decisions  upon  similar  words,  a  thing  is  to  be 
considered  as  done  in  pursiumce  of  the  act^  where  the  person  who  does  it 
is  acting  honestly  and  bona  fide,  either  under  the  powers  which  the  act 
gives,  or  in  disdiarge  of  the  duties  which  it  imposes.  Though  he  may 
erroneously  exceed  the  powers  the  act  gives,  or  inadequately  discharge 
the  duties,  yet,  if  he  acts  bon&  fide  in  order  to  execute  such  powers,  or 
to  discharge  such  duties,  he  is  to  be  considered  as  acting  in  pursuance 
of  the  act,  and  is  entitled  to  the  protection  conferred  upon  persons  whilst 
so  acting.  This  is  established  by  Gd>y  v.  The  Wilts  and  Berks  Canal 
Company,  3  M.  &  S.  580,  Theobald  v.  Crichmore,  1  B.  &  Aid.  227,  Par- 
ton  V.  WiUiams,  3  B.  &  Aid.  330.  Smilh  v.  Wiltshire,  2  Brod.  &  B.  619, 
5  J.  R  Moore,  322,  and  Cook  v.  Leonard,  6  B.  &  C.  351,  9  D.  &  R.  339, 
establish  the  same  point  as  to  constables  and  other  persons  acting  in 
obedience  to  a  justice's  warrant.''  If  the  protecting  clause  had  been  in 
the  9  G.  4,  c.  40,  the  defendants  would  clearly  have  been  entitled  to 
notice ;  and  these  authorities  show  that  they  are  not  the  less  so  entitled 
because  the  clause  is  found  in  the  local  act. 
MLiULE,  J.(a)    I  entertain  no  doubt  whatever  that  the  meaning  of  fh^ 

(a)  TUil,  C.  i.,  ivas  ilffl  eogagwl  OQ  IIm  eMe  of  111*  Craw*  Jtivib. 


1  Manning,  Granger,  &  Scott.  86 

local  act  is,  that  the  overseers  appointed  under  it  should  be  subject  to  all 
fte  liabilities  and  entitled  to  all  the  immunities  with  whieh  overseers 
^generally  are  clothed.  The  148th  section  seems  to  me  to  have  r^Q^ 
ample  employment  without  giving  to  it  the  extensive  operation  that 
has  been  contended  for.  That  which  was  decided  by  the  court  of  Queen's 
Bench  in  Hazeldine  v.  Grove,  3  Q.  B.  997,  3  Gale  &  D.  210,  was  this:— 
The  police  act  2  &  3  Vict.  c.  71,  which  confers  certain  additional  powers 
upon  police  magistrates  appointed  by  the  Queen,  provides  by  sect.  63, 
that  no  action  shall  be  brought  against  any  person  for  any  thing  done  in 
pursuance  of  that  act,  or  in  the  execution  of  the  powers  and  authorities 
given  by  it,  unless  commenced  within  three  calendar  months  after  the 
act  committed,  and  laid  and  brought  in  the  county  of  Middlesex ;  and 
the  court  decided,  that,  in  the  latter  of  these  alternatives,  the  magistrate 
was  entitled  to  the  protection  of  the  fifty-third  section,  when  exercising 
the  ordinary  authorityof  a  justice  of  the  peace.  That  is  quite  consistent  with 
the  view  we  take  of  the  present  case,  and  also  with  Shatwelt  v.  Hall,  10  M. 
tW.  523, 2  Dowl.  N.  S.  567 ;  which  latter  case  would  be  deariy  incon- 
sistent with  any  other  determination  than  that  to  which  we  now  come. 

Cresswell,  J.,  and  Earle,  J.,  concurred. 

Talfourdy  Serjt.,  then  proceeded  to  show  cause  against  the  other  branch 
of  the  rule.  Many  of  the  allegations  in  the  special  pleas  altogether  failed 
in  proof.  But,  assuming  it  to  have  been  satisfactorily  established  that 
the  plaintiff*  had  exhibited  unequivocal  symptoms  of  mental  aberration,  it 
is  quite  clear  that  that  would  afford  no  justification  whatever  for  the  ex- 
traordinary course  pursued  by  these  defendants.  The  statute  9  G.  4,  c» 
40,  points  out  (sects.  38,  39,  40,  41,  and  42)  the  duties  of  overseers  in 
respect  of  insane  persons  chargeable  to  the  parish ;  and  sect.  44  enacts, 
thai,*  <«upon  its  being  made  known  to  any  justice  of  the  peace  r«qo 
that  any  person  wandering  about  and  at  large  within  his  jurisdic-  '' 
tion  is  deemed  to  be  insane,  it  shall  be  lawful  for  such  justice,  by  an 
order  under  his  hand  and  seal,  if  he  shall  so  think  fit,  to  require  the  con- 
stable or  churchwardens  and  overseers  of  the  poor  of  the  parish  or  place 
where  such  person  is  found,  or  some  of  them,  to  bring  the  said  person 
before  any  two  justices  of  the  peace  of  the  said  county,  at  such  time  and 
place  as  shall  be  appointed  by  the  said  order;  and  the  said  justices  are 
thereby  required  to  call  to  their  assistance  a  physician,  surgeon,  or  apothe- 
cary, at  the  charge  of  the  said  parish  or  place ;  and  if,  upon  examination 
of  such  person  deemed  to  be  insane,  or  from  other  proof,  the  said  justices 
shall  be  satisfied  that  such  person  is  so  far  disordered  in  his  senses  that 
it  is  dangerous  for  such  person  to  be  permitted  to  go  abroad,  the  said 
Justices  shall  make  inquiry  into  the  circumstances  and  place  of  last  legal 
settlement  of  such  insane  person,  and  it  shall  be  lawful  for  such  justices 
to  proceed  in  such  case  in  the  same  manner  as  has  hereinbefore  rseet. 
38]  been  directed  in  the  case  of  a  person  chargeable  to  any  parish  within 
the  jurisdiction  of  the  said  justices,"  &o.     [Cebssweli«,  J.    The  seoond 

TOL.  I.  5 


88  Eliot  t;.  Allen.  H.  T.  1845. 

and  third  pleas  do  not  set  up  the  statute :  the  whole,  therefore,  must  be 
proved  to  make  out  a  defence.]  It  is  quite  clear  from  the  whole  of 
the  evidence,  that  there  was  no  pretence  for  treating  the  plaintiff  as  a 
dangerous  lunatic  at  the  time  he  was  taken  to  the  workhouse ;  and  it  is 
conceded  that  the  defendants  altogether  failed  to  make  out  the  allegation 
that  he  was  without  means  of  support. 

As  to  the  damages,  seeing  the  course  these  defendants  (whatever  their 
motive)  thought  fit  to  pursue  towards  the  plaintiff,  the  court  cannot  say 
that  the  amount  is  so  excessive  that  justice  requires  that  the  cause  should 
*391  ^  *down  again.  [Mavle,  J.  The  only  ground  of  mitigation 
here  is,  that  there  is  no  imputation  or  suspicion  that  the  defendants, 
in  what  they  did,  were  actuated  by  any  sinister  motive.]  In  Anderdon 
▼•  BurrowSf  4  C.  &  P.  210,  where  the  keeper  of  a  private  lunatic  asylum, 
by  the  direction  of  the  plaintiff's  friends,  who  supposed  him  to  be  insane, 
sent  his  servants  with  a  strait-waistcoat  to  convey  the  plaintiff  to  the 
asylum,  though  there  was  no  suggestion  that  the  defendant  was  actuated 
by  unworthy  or  improper  motives,  the  jury  gave  500/.  damages,  and  the 
court  declined  to  interfere. 

Shee  and  Byles^  Serjts.,  contra.  To  sustain  the  second  plea  it  was 
enough  to  show,  as  the  evidence  amply  did,  that  the  plaintiff  was  a 
lunatic,  and  in  a  state  to  be  dangerous  to  himself  and  others.  In  Bacon's 
Abridgment,  IV€$pasSj  (D)  3,  (a)  it  is  laid  down  that  «  a  private  person 
may,  without  an  express  warrant,  confine  a  person  disordered  in  his 
mind,  who  seems  diq>osed  to  do  mischief  to  himself  or  to  any  other  per- 
son."  So,  in  Comyns's  Digest,  Pleader,  (3  M.  22)  (i)  it  is  said,  that, 
to  trespass  for  false  imprisonment,  « the  defendant  may  plead,  that  he 
did  it  to  prevent  apparent  mischief  which  might  ensue ;  as  to  restrain  the 
plaintiff,  non«*sane,  from  killing  himself  or  others,  burning  a  house,  or 
M01  ^^^^  mischief."  It  is  clear,  therefore,  that  the  defendants  *need 
no  act  ot  parliament  to  justify  their  conduct ;  and  that  they  would 
have  been  guilty  of  a  breach  of  duty  if  they  had  refrained  from  putting  the 
plaintiff  under  restraint.  [Cresswell,  J.  You  must  show  some  pressing 
and  immediate  danger ;  so  urgent  that  there  was  no  time  to  apply  to  a 
magistrate  for  authority  to  act.]  The  evidence  showed  a  series  of  acts 
of  violence  on  the  part  of  the  plaintiff,  a  repetition  of  which  might  reasona- 
bly be  apprehended.  It  is  not  open  to  the  plaintiff  to  contend,  that  the 
plea  does  not  justify  the  trespasses  to  their  full  extent,  as  he  has  not 
replied  excess.    Lambert  v.  Hodgson,  1  Bing^.  317.    As  against  some 

(a)  Citiiig  Bro.  Abr.  Faux  ImprUonmefa,  pL  tS  and  2S,  (which  it  a  miipriiit  for  36.) 

In  pL  38,  die  defimdant  justified  impriaoning  the  plaintifTs  wife,  for  that  npon  being  toM 
that  her  husband  was  impiiaoned  as  a  Scot  (within  the  allegiance  of  James,  king  of  Scotland* 
enemy  of  our  lord  the  king,)  ahe  looked  wild  as  a  Innatic  (fere  come  un  lunaticke.)  The  plea 
was  held  bad  for  not  alleging  that  ahe  vftu  wild  as  a  lunatic,  and  that  the  defiendant  waa  ic 
4iead  of  miachief,  6lc    This  ia  an  abridgment  of  Wktait^t  rate,  H.  23,  E.  4,  to.  4S,  pL  10. 

In  pi.  35,  (citing  23  Ass.  pi.  56,  where  the  words  are  *<en  aragi,'')  a  justification  of  baatinS 
with  rods  a  person  who  was  ill  (malade)  and  did  mischief,  was  held  good. 

<6)  Aafemng  ^btw^  iUUa  to  IVhtMi  can,  nyi^  {by 
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tf  the  defendants,  at  all  events,  the  damages  are  extravagant  and  out  of 
aD  proportion  to  the  injiuy  sustained  by  the  plaintiff. 

TiNDAL,  C.  J.  The  branch  of  the  rule  last  discussed  was  obtained 
upon  two  grounds — first,  that  the  verdict  was  against  the  weight  of  evi- 
dence— secondly,  that  the  damages  were  excessive.  With  respect  to  the 
first  ground,  it  is  well  known  that  the  courts  are  extremely  cautious  in 
interfering  with  the  province  of  the  jury.  And,  upon  a  care&l  considera- 
tion of  the  whole  of  the  evidence,  which  was  exceedingly  voluminous, 
on  both  sides,  it  does  not  strike  me  that  the  jury  have  taken  so  unsatis- 
bdory  a  view  of  this  case  as  to  justify  the  sending  it  down  to  a  second 
investigation  on  the  ground  that  they  have  come  to  a  wrong  conclusion. 
On  the  second  ground,  however,  I  must  confess  that  it  would  be  more 
satis&ctory  to  my  mind  if  the  case  were  to  be  reconsidered,  unless  the 
plaintiff  wiH  consent  to  receive  a  more  moderate  compensation  for  the 
injury  he  has  sustained  than  the  juiy  have  thought  fit  to  award  him.  The 
defendants  stand  wholly  absolved  firom  the  suspicion  of  having  acted 
bom  sinister  or  malignant  ^motives.  The  most  that  can  be  said  r«^^ 
is,  that  they  mistook  their  course.  ^ 

It  was  suggested  by  the  Lord  Ghirf  Justice  that  the  damages  should 
be  reduced  to  200/.;  to  which  Tdfaurdj  Serjt.,  on  the  part  of  the  plains 
tiff,  acceded. 

Per  curiam :  Rule  accordingly. 


PRESC50TT  V.  BUFFERY  and  Eleven  Others.    Jan.  14. 


Ib  ft  «HL/!k  «0Hiifi  prapristoH^  im  a  jodgmeiit  agiiiiit  a  public  oflkar,  of  a  banking  oompanj, 
sidbr  dM  proriMis  of  the  7  G.  4,  c.  46 »— J%H  that  liito  of  the  proprietors  filed  at  the 
AteaqHrfBoey  but  not  vrithin  the  time  limUed  by  the  act,  were  not  raceivable  in  eridenoa  aa 
Hhe  phinrift  to  ahov  that  aft  a  given  time  the  garniaheea  were  not  proprieton. 


Scnuc  Facias  on  a  judgment  obtained  against  one  of  the  public  officess 
of  a  joint-stock  banking  company.  Plea :  traversing  the  allegation  that 
die  defendants  were  proprietors  of  shares  at  the  time  of  the  recovery  of 
the  judgment. 

At  the  trial  before  T]in>AL,  C.  J«,  at  the  adjourned  sittings  in  London 
after  last  term,  it  appeared  that  Warden,  one  of  the  garnishees  or  parties 
sou^t  to  be  charged,  had  been  a  proprietor  of  shares  in  the  company, 
that  he  had  executed  the  deed  of  settlement,  and  paid  calls.  In  order 
to  show  that  he  was  a  proprietor  of  shares  at  the  time  of  the  recovery  of 
the  judgment,  the  plaintiff  offered  in  evidence  certain  lists  of  proprietors^ 
which  had  been  filed  by  the  company  in  supposed  compliance  |.»^ 
with  the  7  G.  4,  c.  46,  (a)  in  which  the  name  of  *  Warden  appeared.    ^ 

(a)  The  fenith  aactioD  enacta* « tfaafty  befiyre  any  nxh  oorporatian  or  cofartnenbip  ezeaad- 
av  ^  nmnbar  of  aix  peiaooa  in  Kngtand,  AaSl  btfpn  to  ianie  any  hilla  or  notei»  or  bonNnr» 
awa^  or  taka  iip  wnj  nonef  on  thair  hilla  or  poCa^  an  aooonnft  or  ntiun  diall  be  made  .<nM» 
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These  lists  were  objected  to,  on  the  ground  that  they  appeared  not  to 
have  been  filed  withm  the  time  required  by  the  act.  His  lordship  refused 
to  receive  them. 

*431  *^^  ^^  P^  ^^  Warden  it  was  attempted  to  be  shown  that  he  had 
•■  ceased  to  be  a  proprietor  before  the  recovery  of  the  judgment,  by 
producing  a  letter  from  him  to  the  directors  declaring  bis  inability  to  pay 
his  calls,  and  a  notice  communicating  to  him  a  resolution  of  the  directors 
that  his  shares  should  be  forfeited,  if  the  calls  were  not  paid  by  a  given 
day ;  and  subsequently  his  name  was  omitted  from  two  of  the  annual 
returns  to  the  stamp-office  under  the  statute ;  which  returns  were  ten- 
dered in  evidence.  These  returns  not  having  been  filed  within  the  time 
limited  by  the  act,  it  was  objected,  on  the  part  of  the  plaintiflf,  that  they 
could  not  be  received.  On  the  other  hand,  it  was  insisted  that  they 
were  admissible,  as  acts  done  by  the  directors.  His  lordship  ruled  that 
they  were  subject  to  the  same  objection  as  the  lists  offered  on  the  plain- 
tiff's part,  and  in  like  manner  rejected  them. 

Sir  7.  Wilder  Serjt.,  on  behalf  of  the  defendant  Warden,  now 
moved  for  a  new  trial,  on  the  ground  that  the  last-mentioned  lists  had 
been  improperly  rejected.  He  submitted  that  they  were  clearly  admissi- 
ble, though  not  conclusive,  as  evidence  that  the  directors  had  acted  upon 
the  forfeiture ;  like  omissions  to  give  a  party  notice  of  meetings,  or  the 
like. 

TiNDAL,  C.  J.  The  evidence  in  question  only  amounted  to  declara- 
tions made  by  the  directors  behind  the  backs  of  both  Warden  and  the 
plaintiff,  and  clearly  was  not  admissible. 

aooording  to  the  form  contained  in  the  Mfaednle  mmifced  A.  to  the  act  annexed,  wherein  ihall 
he  aeC  forth  the  trae  nameai  titK  or  finn  of  each  lateaded  or  exininf  cofpotntkn  or  eo-pail* 
nerehipi  and  alio  the  namee  and  plaoce  of  abode  of  all  the  nembera  of  each  eorporatloo,  or  of 
all  the  paitiee  concerned  or  engaged  in  auch  oo-partnerdupi  aa  the  aame  respectivdy  AaU 
a|ipear  on  the  hooka  of  aoeh  corporation  or  co-partnerahip,  and  the  name  or  firm  of  every  bank 
or  banks  eatabliahed  or  to  be  eetabliihed  bj  aoeh  corporation  or  oo-partnerahip;  and  alao  the 
namea  and  placea  of  abode  of  two  or  more  pemoa,  being  memben  of  audi  eorponition  or  co* 
partnerahip,  and  being  reaident  in  England,  who  ahall  have  been  appointed  poblic  offioen  of 
auch  corporation  or  oo-paitnerahip,  together  with  the  title  of  office  or  other  deacriptioo  of  emy 
Mch  public  officer  leipaoti^j,  In  tlw  name  of  any  one  of  whom  auch  corporation  ahall  ne 
and  be  aoed  aa  bereinaher  proTkled ;  and  alao  the  name  of  ereiy  town  and  place  where  anj  of 
the  hilla  or  notea  of  auch  corporation  or  eo-partneiahip  ahall  be  iaaoed  by  any  auch  corporation, 
or  by  their  agent  or  agenta;  and  every  auch  aeooont  or  lotnni  ahall  be  delivered  to  the  com- 
miwionfra  of  atampa,  at  the  atamp-offioe  in  London,  who  ehall  canae  the  aame  to  be  filed  and 
kept  in  the  aaid  atamp-offioe,  and  an  entry  and  legiatiy  thereof  to  be  made  in  abook  or  hooka  to 
be  there  kept  for  that  purpoae  by  aoote  peiaon  or  peraona  to  be  appointed  by  the  aaid  oomipia- 
■onara  in  that  behalf;  and  which  book  or  hooka  any  peraon  or  peraona  ahall  from  time  to  tinw 
have  liberty  to  eearch  and  inspect  on  payment  of  It.  for  every  eearch. 

And  the  «xth  aection  enacta, « that  a  copy  of  any  auch  account  or  return  ao  ffled  or  kept  and 
iffirterBd  at  the  atamp*offioe  as  by  the  wt  ia  diraclad,  and  which  copy  ahaU  be  certified  to  be  a 
true  oo|7  under  Aa  hand  or  handa  of  one  or  mora  of  the  coaMihaooera  of  itarapa  for  the  time 
being,  upon  proof  made  thet  auch  certificate  haa  been  signed  with  the  hanlwiiting^if  the  pn«n 
or  pamna  makhig  the  aanw,  and  whom  it  ahall  not  be  neceawy  to  profo  to  be  a  vawniimtmfr 
or  riwimimifMiui,ahatt  in  aUproceedinga, civil  or  criniinal, and  in  all  caaeswhataoefer,be  received 

in  avidenee  as  proof  of  the  appointment  and  authority  of  the  pubHe  officeis  named  in  iock 
aeeonntorl«tn^^andalaoofthafiKtthatall  petaoM  named  HMfain  m  awmbera  of  aoeh  cff 
pontioa  or  co^aitnarriap^  were  Bcayben  tfMvof  al  the  ^to  of  anch  Monnnt  or  ratuiB.** 
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Ceesswkll,  J.  The  evidence  offered  was,  mere  declarations  by  the 
aecretaiy  by  order  of  the  directors,  that  certain  persons  (omitting  the 
oefendant  Warden)  were,  at  a  given  time,  the  only  partners  in  the  con- 


*How  can  the  present  plaintiff  be  affected  by  such  decla-    r«^ 
rations? 
The  rest  of  the  court  concurring^  Rule  refused* 


GRANT  and  Others  o.  HUNT,  Public  Officer  of  the  HAMPSHIRE 

Banking  Company.    Jan.  16. 

A,  m  Genoft,  flhipfped  eora  to  B.,  in  London*  and  with  B/s  authori^  drew  billa  upon  C,  in 
Soothsmpton,  with  whom  B.  had  an  aoconnt  On  the  lOCh  of  Augnat,  1843,  B.  wrote  to 
C.  that  A.  had  drawn  the  biik^  and  roqveating  C.  to  aooept  them  to  the  debit  of  his  aoeonn^ 
On  the  11th  C.  wrote  to  B.,  acknowledging  the  receipt  of  a  bill  for  2560t  to  the  credit  of 
hb  aooonnt,  and  eoncloding,  "againct  thia  remittance  we  aend  jou,  aa  roqueated,  hill  of 
la£ng  of  Flora,  and  will  accept  A-'a  drafta,"  Ae  billa  in  qoeation.  Thia  letter  waa  received 
by  Bn  in  London,  on  the  13th ;  and  on  the  aanie  day  C.  aaw  B.  in  London,  and  informed 
hkn  thai  the  billa  woold  not  be  accepted,  and  that  the  oonaent  given  in  the  letter  of  the  1 1th 
waa  oountennanded.  On  the  13th  B.  commonicated  to  A.  the  promiae  to  accept,  but  with- 
held the  fret  of  the  coontermand :— H<U,  that  the  letter  of  the  11th  of  Aoguat  operated  ai 
an  aoceptanoe,  and  enured  tot  the  benefit  of  A^  and  that  B.  could  not  afterwards  cancel  that 
acceptance,  or  leleaae  the  defendanta  from  their  engagement,  by  consenting  to  the  aobaequent 


QMffrt,  whether  it  la  eaaential  that  a  promiae  to  accept  or  pay  (not  on  the  &ce  of  the  bilh 
flhonld  be  communicated  to  some  party  to  the  bill,  or  to  the  holder,  or  to  aome  agent  for  sucn 
party  or  holder,  In  order  to  bind  the  person  making  it 

Assumpsit  upon  two  bills  of  exchange,  the  one,  for  300/.,  the  other, 
for  279/.  16«.  5</.,  bearing  date,  respectively,  the  3d  of  August,  1842, 
and  drawn  by  the  plaintifis,  at  Genoa,  in  parts  beyond  the  seas,  payable 
req^ectiydy  at  three  months'  date,  upon  the  Hampshire  Banking  Gom- 
paoy,  who  were  stated  in  the  declaration  to  have  accepted  the  same. 
The  declaration  also  contained  counts  for  money  had  and  received,  and 
upon  an  account  stated. 

The  defendants  pleaded  that  they  did  not  accept  the  *bills    r«^r 
or  either  of  them ;  and  to  the  money  counts,  that  they  did  not 
promise. 

At  the  trial,  before  the  Lord  Cthief  Justice  at  Guildhall,  at  the  adjourned 
sitting  after  Trinity  Term,  1843,  a  verdict  was  found  for  the  pkintifis 
for  1000/.,  the  damages  laid  in  the  declaration,  subject  to  the  opinion 
of  the  court  upon  the  foUowing  case : — 

The  plaintiff's  are  merchants,  carrying  on  business  at  Genoa,  under 
the  firm  of  Grants,  Balfour,  &  Co.,  Mr.  Charles  Balfour,  one  of  the  part- 
ners in  that  firm,  residing  in  London.  The  defendant  is  one  of  the 
registered  public  officers  of  the  Hampshire  Banking  Company,  who  are 
joint-stock  bankers  at  Southampton,  and  are  the  real  defendants  in  this 
action. 

Mr.  Henry  Baker,  a  corn-merchant  of  London,  had  on  occasions  pre* 
vious  to  that  out  of  which  the  present  action  has  arisen,  ordered  cargoes 
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of  com  from  the  plaintiff's  house  at  GenoRi  «nd  which  caigoes  had  been 
shipped  by  the  plaintifis  at  Genoa,  consigned  to  Baker  in  London ;  and 
which  cargoes  had  been  on  two  occasions  in  part  paid  for  in  bills  drawn 
by  the  plaintiffs,  by  the  direction  of  Baker,  upon  and  accepted  by  the 
Hampshire  Banking  Company,  with  whom  Baker  dealt  as  a  customer. 

In  the  month  of  June,  1842  [one  Magnus,  acting  under  a  general 
authority  from]  Baker,  directed  the  plaintifis  to  purchase  on  his  account 
from  1000  to  2000  quarters  of  Indian  com.  On  the  4th  of  July,  the 
plaintifis  advised  Charles  Balfour,  and  also  Baker,  (as  the  fact  was,)  that 
they  had  purchased  this  com,  and  had  chartered  the  Sardinian  brig, 
Velocifero,  to  carry  the  same  to  London. 

On  the  3d  of  August,  the  plaintiffs  caused  the  bill  of  ladii^  of  tUs 
cargo,  and  the  invoice  thereof,  amounting  to  1159/.  12#.  10d.p  to  be 
delivered  to  Baker.  On  the  same  3d  of  August,  the  plaintifis,  by  the 
i^^l  direction  of  [Magnus,  *the  agent  of]  Baker,  drew  bills  on  Messrs. 
**  T.  W.  Smith  &  Co.  for  579/.  16«.  54.,  being  half  the  amount  of 
the  price  of  the  said  cargo,  and  at  the  same  time  [by  the  like  direction 
of  Magnus,  the  agent  of  Baker]  drew  for  the  other  half  on  the  Hampshire 
Banking  Company,  by  the  two  bills  of  300/.  and  279/.  I6s.  5(/.,  which 
form  the  subject  of  tUs  action.  On  the  same  3d  of  August,  the  plaintifis 
wrote  and  sent  from  Genoa  to  the  Hampshire  Banking  Company,  a  letter, 
whereof  the  following  is  a  copy  :— 

a  Genoa,  3d  Augury  1842. 
«i  To  the  Hampshire  Banking  Company,  Southampton. 

<«  Gentlemen, — ^We  beg  leave  to  confirm  our  last  respects  of  29di 
ultimo,  and  have  now  again  to  advise  having  valued  on  you  for  account 
of  Mr.  Henry  Baker  for  579/.  16«.  bd.  sterling,  as  per  note  at  foot,  and 
which  we  doubt  not  will  meet  your  kind  protection,  fte. 

<(  Gbakts,  BAUt)tmi  ft  Co. 

«  300/.    Of.  0(/.  )  3d  August,  payable  at  three  months'  date^  wc 

<)  279/.  16f .  bd.  S     order  payable  in  London." 

On  the  lOdi  of  August,  1842,  Baker  wrote  and  sent  to  the  Hampshire 
Banking  Company  a  letter  enclosing  a  bill  of  exchange,  drawn  by  Baker, 
upon  and  accepted  by  Messrs.  King  &  Melville,  for  2560/.,  at  four 
months,  and  pajrable  to  the  order  of  Baker,  and  by  him  endorsed  to  the 
Hampshire  Baiddng  Company,  which  letter  was  in  the  words  and  figures 
following : — 

«  Zoncfoft,  August  lOM,  1842. 
«« Hampshire  Banking  Company,  Southampton. 

«Dear  Sirs, — Messrs.  Grants,  Balfour,  &  Co.,  unexpectedly  to  id^» 

have  drawn  on  you  to  579/.  16*.  5rf.    This  please  to  accept  to  the  debit 

of  my  account.    Please  return  me  also  the  bill  of  lading  of  the  Ftors* 

«  _    ^Inclosed  is  biU  on  King  &  Melville  2560/.,  for  the  credit  of  my 

^    account. 

(cHeNET  BAK£t«" 
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'  Baker  was,  at  die  time  this  letter  was  written,  under  liabilities  to  the 
banking  company  to  a  greater  amount  than  the  2560/.  bill.  The  cargo 
of  the  brig  Flora  (the  bill  of  lading  of  which  had  been  deposited  with  the 
company)  was  of  a  value  far  beyond  2660/.  This  bill  of  lading  was  de- 
iiTered  up  to  Baker,  as  he  requested.  Messrs.  King  &  Melville  stopped 
jiayment  on  the  23d  of  September,  1842 ;  and  their  bill  for  2560/.  was 
dishonoured,  and  has  not  since  been  paid,  though  they  have  recom* 
menced  business,  and  have  not  been  discharged  as  bankrupts  or  insol« 
rents. 

On  the  11th  of  August,  1842,  the  Hampshire  Banking  Company,  by 
Tkonas  Trew,  the  manager  of  the  bank  of  the  Hampshire  Banking  Com 
fn&yt  wrote  to  Baker  a  letter,  of  which  the  following  is  a  copy: — 

(( Hampshire  Banking  Company, 

«  Southampton,  11th  August,  1842. 

«  Henry  Baker,  Esq.,  79  Mark  Lane« 

^  Dear  Sir, — ^We  beg  to  acknowledge  the  receipt  of  your  favour  of 
yesterday,  enclosing  bill  on  King  &  Melville,  at  four  months,  for  2660/., 
tor  the  credit  of  No.  3  account.  Against  this  remittance  we  send  you, 
an  requested,  B.  L.  of  the  Flora,  upon  which  our  advance  is  2000/.,  mul 
mU  aaxj^  GraiUs  tr  Co.'s  drafts  for  579/.  I6s.  5(/.,  leaving  19/.  16^.  5i. 
due  on  this  transaction.    We  forward  also  a  policy  on  the  Flora's  cargo. 

<«  Thomas  Teew,  manager." 

The  above  letter  of  the  11th  of  August  was  received  by  Baker  in  Lon* 
don  on  the  12th,  and  was  shown  by  him  to  Charles  Balfour  on  the  13th. 

On  the  12th  of  August,  Trew  came  to  London,  and  about  one  o'clock 
m  the  afternoon  of  the  same  day,  saw  *Baker  at  his  counting-house ;  r « 4a 
and  then,  on  the  part  of  the  banking  company,  informed  Baker 
diat  the  bills  (the  subjects  of  this  action)  would  not  be  accepted  by  the 
banking  company,  and  that  that  countermanded  the  consent  contained 
ia  the  said  letter  of  the  11th  of  August.  Baker  then  assented  to  such 
eountermand,  and  said  he  was  glad  of  it.  The  said  letter  of  the  11th  of 
Aagast  bad  not,  at  this  time,  been  communicated  by  Baker  to  Charles 
Balfour,  or  to  the  plaintiffs,  or  to  any  agent  of  the  plaintiffs.  Trew  did 
not  communicate  upon  this  occasion  with  the  plaintifls ;  nor  did  Baker 
communicate  to  diem  what  Trew  had  stated  to  him,  but  assured  the 
|daintifis  that  these  bills  would  be  honoured  by  the  banking  company ; 
and  subsequently  handed  Trew's  letter  of  the  11th  of  August  to  the 


On  the  12th  of  August  Baker  stopped  payment ;  and  he  afterwards  be- 
came a  bankrupt. 

On  the  12th  of  August  the  bills  in  question  were  presented  to  the 
Hampshire  Banking  Company  by  Messrs.  King,  Witt,  and  Co.,  the  plain* 
tifi'  correspondents  in  Southampton,  for  formal  acceptance,  which  the 
Hampshire  Banking  Company  then  declined  to  give. 
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On  the  l&ih  of  Augast,  1842,  Charles  Balibur  wrote  and  sent  to  ttie 
Hampshire  Banking  Company  a  letter,  of  which  the  following  is  a  copy  :— 

(<  London,  15th  August,  1842. 
«  Hampshire  Banking  Company,  Southampton. 

**>  Gentlemen, — ^I  was  surprised  to  hear  from  my  friends  that  the  drafts 
of  my  Genoa  house  upon  you,  for  300/.  and  279/.  IGs.  bd.  for  account 
of  Mr.  H.  Baker,  had  not  been  accepted.  Mr.  Baker  informed  me  that 
he  had  made  you  a  remittance  specifically  against  the  above  drafts ;  and 
that,  in  date  of  the  11th  instant,  (which  letter  Mr.  Baker  showed  to  me,) 
you  assured  him  that  these  drafts  would  be  accepted.  I  have,  therefore, 
*491  *^u^^c^  Messrs.  King,  Witt,  and  Co.  to  present  the  above  bills 
to  you  again,  and  have  no  doubt  that  every  honour  will  be  showa 
to  them  by  return  of  post.  C.  Balfour." 

«  P.  S.  It  may  be  well  to  mention,  for  your  regulation,  that  I  am  a 
partner  in  the  house  of  Grants,  Balfour,  and  Co." 

On  the  16th  of  August,  1842,  the  bills  were  presented  a  second  time 
to  the  Hampshire  Banking  Company,  when,  the  manager  being  from* 
home,  the  cashier  declined  to  act,  and  promised  that  a  letter  should  be 
sent  to  Balfour  by  that  post.  On  the  17th  of  August,  Balfour  received 
from  the  Hampshire  Banking  Company  a  letter,  whereof  the  following  is 
a  copy : — 

"  Hampshire  Banking  Company, 

«  Southampton,  16th  August,  1842. 

"Sir, — I  hare  to  acknowledge  the  receipt  of  your  letter  of  the  l&th 
instant,  informing  us  of  your  having  sent  the  drafts  of  Messrs.  Grants^ 
Balfour,  &.  Co.,  for  300/.  and  279/.  16^.  M.,  for  acceptance  a  second 
time.  As  our  manager,  Mr.  Trew,  is  fit>m  home,  I  cannot  accept  the 
bills:  but,  on  his  return,  which  Mrill  be  on  Thursday  or  Friday  next,  he 
shall  communicate  with  you  on  the  subject. 

«  For  Thomas  Thew,  manager, 
««  Edward  Atkiks." 

On  &e  18th  of  August,  Balfour  received  the  following  letter,  written 
by  Trew,  the  manager  of  the  Hampshire  Banking  Company  :^* 

<<  Hampshire  Banking  Company, 

«  Southampton,  17th  August,  1842. 

M  Sir, — On  my  return  to  Southampton,  this  morning,  I  found  your  letter 
of  the  15th  instant,  on  the  subject  of  the  non-acceptance  of  the  drafts  of 
Messrs.  Grants,  Balfour,  &  Co.,  for  579/.  16^.  5J.,  on  account  of  Mr. 
*501  ^^^"'y  Baker.  The  letter  of  the  11th  instant  was  written  in  the 
^  belief  that  at  that  time  all  was  ri^t  with  Mr.  Baker:  whereas,  be- 
fore the  drafts  were  presented  for  acceptance,  and  before  the  time  for 
giving  an  answer  concerning  them  had  expired,  I  had  ascertained  that 
he  was  in  difficulties,  and  had  given  him  notice  that  the  drafts  would  not 
be  accepted;  and  be  oug^t  to  have  informed  you.  The  engagement 
oontained  in  the  letter  to  Mr.  Baker  of  the  1 1th  bstant  having  been  im* 
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mediately  cancelled,  this  company  is  under  no  engagement  to  your  honse, 
direct  or  implied :  and,  seeing  that  Mr.  Baker  is  under  considerable 
liabilities  to  the  bank,  I  cannot  consent  to  increasing  them,  however  I 
may  regret  your  loss  on  the  occasion.       „  ^^^^^  .j^^^  Manager/' 

If  the  court  shall  be  of  opinion  that  the  plaintiffs  were  entitled  to 
recover  in  this  action,  then  it  is  agreed  that  the  verdict  entered  for  the 
plaintiffs  shall  stand  for  the  amount  of  the  said  two  bills  of  exchange  for 
300/.  and  279/.  16s.  6(/.,  with  interest  thereon  respectively  to  the  time 
at  which  final  judgment  could  be  signed.  If  the  court  shall  be  of  opinion 
that  the  plaintifis  were  not  entitled  to  recover  in  this  action,  then  it  is 
agreed  that  a  verdict  shall  be  entered  for  the  defendants.  And  it  is  fur- 
ther  agreed  that  the  court  shall  have  the  power  of  drawing  any  inferences 
from  the  above  &cts  which  the  jury  might  have  drawn,  and  of  making 
any  amendment  which  could  have  been  made  by  the  judge  at  nisi  prius. 
It  is  also  agreed  that  a  copy  of  the  pleadings  may  be  referred  to  as  part 
of  the  case. 

The  case  was  argued  in  Easter  term  last. 

Manning  J  Seijt.,  (with  whom  was  Sir  T.  WUdty  Seijt.,)  for  the  plaintifis. 

The  letter  written  and  sent  by  the  manager  of  the  Hampshire  Banking 

Company  to  Baker  *on  the  11th  of  August,  1842,  amounted  to  an     r«e^ 

absolute  promise  to  accept  the  bills  mentioned  in  the  pleadings, 

and  operated  as  an  actual  acceptance  thereof.     There  are  many  cases  in 

the  books  to  show  that  the  acceptance  of  a  foreign  bill  need  not  be  upon 

the  face  of  it,  and  that  a  mere  promise  to  accept  is  sufiicient ;  Wilkinson 

r.  Luturidge^  1  Stra.  648,  4  Bac.  Abr.  711,  6th  &  7th  editions ;  Lumleg 

T.  Palmer  J  2  Stra.  1000,  4  Bac.  Abr.  711 ;  Car  v.  Coleman  j  4  Bac.  Abn 

711 ;  Julian  v.  Shobrooke,  2  Wils.  9,  Sproat  v.  MatthewSj  1  T.  R.  182; 

Jlnderson  v.  Ikathj  4  M.  &  Sel.  303 ;  and  indeed  this  is  implied  from  the 

statutes  3  &  4  Ann.  c.  9,  s.  5,  and  1  &  2  G.  4,  c.  78,  s.  2.    Nor  is  it 

necessary  that  the  promise  to  accept  should  be  made  to  the  party  holding 

the  bill ;  Story  on  Bills,  2d  edit.  p.  272,  §  244 ;  Pillans  v.  Vm  Merop^ 

3  Burr.  1663 ;  Clarke  v.  CocAr,  4  East,  57 ;  Fairlie  v.  Herring,  3  Bingh; 

625,  11  J.  B.  Moore,  520.    In  Pillans  v.  Van  Merop,  Lord  Mansfield 

says :  «If  a  man  agrees  <that  he  will  do  the  formal  part,'  the  law  looks 

upon  it  (in  the  case  of  an  acceptance  of  a  bill)  as  if  adutUhf  done.    This 

is  an  agreement  <  to  accept  the  bill,  if  there  was  a  necessity  to  accept  it^ 

and  to  pay  it  when  due  ;'  and  they  could  not  afterwards  retract.  It  would 

be  very  destructive  to  trade  and  to  trust  in  commercial  dealing  if  they 

could."    And  Yates,  J.,  says :  «  This  agreement  <  to  honour  their  bill' 

was  a  virtual  acceptance  of  the  bill.    An  acceptance  need  not  be  upon 

the  biU  itself;  it  may  be  by  collateral  writing:  WUkinson  v.  Lutwidge. 

A  promise  <to  accept'  is  the  same  as  an  actual  acceptance.    And  a 

small  matter  amounts  to  an  acceptance :  and  so  says  Molloy,  lib.  2,  c. 

10,  §  20."    It  is  clear,  that,  if  the  Hampshire  Banking  Company  had 
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fent  the  bills  back  to  Baker  with  their  acceptance  upon  them,  they  could 
*521    ^^^  ^^^  retracted  *8uch  acceptance,  though  it  had  not  been  com- 

^  municated  to  the  holder.  In  BilKng  y.  DevauXf  3  M.  &  G.  565, 
4  Scott,  N.  R.  175,  one  M.,  a  merchant  at  Stockholm,  on  the  21st  of 
Aug^ust,  1830,  drew  upon  the  defendants,  his  correspondents  in  London, 
(amongst  others,)  a  bill  for  226/.,  at  eighteen  days'  date,  payable  to  the 
plaintiff;  the  defendants,  not  being  in  funds,  declined  to  accept  this 
bill :  on  the  lldi  of  September,  the  bill  was  presented  for  payment,  and 
feflised:  on  the  13th,  M.,  the  drawer,  died  insolvent:  on  the  15th,  the 
defendants,  in  ignorance  ot  the  death  or  insolvency  of  M.,  wrote  to  him 
ii  follows  2  «  Respecting  your  drafts  on  us,  we  have  to  advise  that  we 
hmfe  paid  and  are  prepared  to  pay  the  following,*'  enumerating  several 
bins,  including  the  one  in  question ;  and  in  a  postscript  they  wrote,  ^<  We 
have  just  been  informed  that  the  holders  of  the  bill  above  for  225/.  had 
letttmed  it  to  you :  this  they  had  no  right  to  do,  as  we  have  already  ex- 
plained to  you  they  were  bound  to  keep  it  till  the  following  post-day : 
the  said  bill,  we  are  almost  sure,  was  presented  again  on  Saturday  last ; 
therefore  we  cannot  conceive  how  it  can  have  been  sent  back  before  this 
day :  you  ought  to  require  proof  that  this  bill  has  been  returned  by  Fri- 
day's mail,  otherwise  the  charges  made  thereon  cannot  be  demanded  of 
you."  It  was  held  that  the  above  letter  constituted  a  valid  acceptance 
of  the  bill,  there  being  nothing  in  the  postcripts  to  destroy  the  eSecX  of 
the  former  part  of  the  letter*  Besides,  there  is  here  an  express  considera- 
tion for  tibe  acceptance.  Baker's  letter  of  the  10th  of  August,  1842, 
advising  the  Hampshire  Banking  Company  of  the  bills  in  question  having 
been  drawn  upon  them  on  his  account,  encloses  a  remittance ;  and  the 
manager,  in  answer,  acknowledges  the  receipt  of  the  remittance,  (as  to 
the  value  of  which  the  court  will  not  inquire,)  and  expressly  promises  to 
♦531     *"^*P^^^'^**   Trew's  letter  ofthelTthofAugust,  addressed  •to 

''    Balfour,  is  also  important,  as  showing  quo  ammo  the  letter  of  the 
11th  was  written. 

CtoineU,  Serjt.,  (with  whom  was  Montague  Sndthy)  for  the  defendants. 
It  may  be  admitted  that,  in  the  case  of  a  foreign  bill,  the  acceptance 
need  not  be  on  the  fiice  of  it,  and  that  the  fact  of  the  acceptance  need 
hot  be  communicated  to  the  holder  of  the  bill.  The  cases  are  too  dis- 
tinct and  too  numerous  to  be  now  questioned.  But  it  is  necessary  that  that 
which  is  relied  on  as  an  acceptance  should  be  communicated  to  some 
one  who  is  party  to  the  bill,  or  at  least  to  an  agent  of  some  party.  None 
of  the  authorities  wairant  the  plaintiffs  in  contending  that  the  letter  of  the 
11th  of  August,  from  Trew  to  Baker,  who  was  no  party  to  the  bilk,  nor, 
as  far  as  appears  on  the  face  of  the  case,  agent  to  any  party  to  them, 
amounted  to  an  acceptance.  What  are  the  iacts  ?  On  the  3d  of  August, 
1842,  Grants,  Balfour  &  Co.,  the  plaintiffs,  advised  the  defendants,  the 
Hampshire  Banking  Company,  of  their  having  drawn  the  bills  in  question 
«ipon  them.    On  the  lldi|  Trew,  the  manager,  wrote  the  letter  which  is 
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alleged  to  be  the  acceptance.  That  letter  was  addressed  to  Baker,  and 
imB  received  by  him  in  London  on  the  12th.  On  the  same  day  Trew 
came  to  London,  and  informed  Baker  that  the  bills  would  not  be  ac- 
cepted, the  letter  of  the  11th  not  having  then  been  communicated  to  the 
plaintifls,  or  to  any  agent  of  the  plaintifls.  Baker  assented  to  the  conn- 
tennand,  and  on  the  13th  communicated  to  Balfbui,  one  of  the  plaintiffiy 
Trew^s  letter  of  the  11th,  but  did  not  apprise  him  that  that  letter  had 
been  recalled.  That  an  actual  acceptance  may  be  countermanded  or 
cancelled  before  it  is  communicated  to  the  drawer,  or  any  other  party  te  &e 
bin^  is  clear ;  Cox  r.  TVoy,  5  B.  &  Aid.  474^  1  D.  It  R.  38.  BAYhVt^ 
I.  J  there  sajrs :  <<  I  have  no  difiicalty  *in  saying,  from  principles  ef  .^g^ 
common  sense,  that  it  is  not  the  mere  act  of  writing  tm  the  bill,  but  ^ 
Uie  making  a  commnnication  of  what  is  so  written,  that  binds  the  accepter ; 
for,  the  making  a  communication  is  a  pledge  by  him  to  the  party,  atd 
enables  the  holder  to  act  upon  it.  But,  while  it  remains  in  the  drawee's 
bands,  it  seems  to  me,  the  acceptance  is  not  fully  binding  on  the  person 
who  signed  it,  and  he  is  at  liberty  to  say,  before  he  parts  with  it,  <  I  hav6 
not  yet  entered  into  an  engagement  to  accept.' "  The  same  rule  must 
apply  to  an  acceptance  other  than  on  the  face  of  the  bilL  The  passage 
cited  from  Story  on  Bills  does  not  affect  this  position.  In  Clarke  v. 
Ciocfe,  4  East,  57,  the  statement  was  made  to  the  holder  of  the  bill ;  and,  as 
liord  Ellenbobough  says,  <<  induced  a  credit  without  which  the  plaintiffi 
would  not  have  given  value  for  the  bills."  And  he  adds :  <<  The  defendant 
has  thereby  enabled  another  with  truth  to  assert,  and  furnished  him  vrith 
tibe  means  of  proving  that  assertion  by  the  production  of  the  defendant's 
letter,  that  he  had  undertaken  to  accept  the  bills,  which,  in  ordinary  mer- 
cantile understanding,  amounts  to  an  acceptance ;  and  by  that,  credit 
was  attached  to  the  bills."  In  Wyww  v.  Baikts^  6  East,  614,  the  letter 
which  constituted  the  acceptance  was  addressed  to  the  drawer  of  the 
bill.  In  Fmrlk  v.  Herrings  3  Bingh.  626>  11  J.  B.  Moore,  520,  the 
promise  was  made  to  a  party  to  the  bill ;  and  that  is  a  circumstance 
that  is  relied  on  by  Best,  C.  J.,  in  his  judgment.  So^  in  PilhtM  v.  Van 
Meropf  3  Burr.  1663,  the  communication  was  to  persons  who  were  to 
stand  as  parties  to  the  bills.  Again,  in  Billing  v.  Devaiut^  3  M.  &  6. 
565,  4  Scott,  N.  R.  175,  the  letter  containing  the  acceptance  was  com- 
municated by  the  administrator  of  Morsing,  the  drawer,  to  the  plaintiff. 
^Trew's  letter  of  the  17th  of  August  merely  assigns  the  reasons  of  |-«gg 
die  company  for  rescinding  the  agreement  to  accept.  Then,  as  to 
the  alleged  consideration.  [Tindal,  C.  J.  That  could  only  operate  as 
between  Baker  and  the  defendants.  Ckesswell,  J.  The  only  use  of 
the  consideration  is  this,  to  explain  the  terms  used  by  the  defendants  in 
th^ir  letter  of  acceptance.  Further  than  that,  it  can  have  no  operation 
between  these  parties.] 

Mannings  Seijt.,  in  reply.    The  position  contended  for  on  the  part  of 
the  defendants,  is  not  sanctioned  by  any  of  the  cases.    In  Wynne  v 
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Redkeiy  5 East, '521,  Lord  Ellenborough  says:  «The  second  question 
in  this  case  is,  whether^  inasmuch  as  the  bill  was  not  taken  by  the  hold* 
en  upon  the  credit  of  this  promise  of  the  defendants  so  made  to  the 
drawers,  nor  was  the  same  known  to  them  to  have  been  made  at  all  till 
after  the  bill  was  due,  they,  the  holders,  can  avail  themselves  of  it  as  an 
acceptance*  In  the  case  of  Powell  v.  Mtmrner^  1  Atk.  611,  already  men- 
tioned, that  which  was  holden  an  acceptance  enuring  to  the  benefit  of 
the  endorsees,  the  plaintiffs,  was  an  acceptance  contained  in  a  letter  to 
the  drawer,  one  Newburgh,  promising  <  that  his  bill  should  be  duly  hon- 
oured.' The  promise  in  that  case,  being  long  subsequent  to  the  time 
when  the  plaintifis  became  possessed  of  the  bill  by  endorsement,  could, 
of  course,  have  formed  no  part  of  their  original  inducement  to  take  it. 
And  the  promise  was,  in  that  case,  as  well  as  in  this,  made  to  a  drawer 
who  had  drawn  without  having  any  effects  in  the  acceptor's  hands ;  and 
it  does  not  appear  in  the  one  case  more  than  in  the  other,  that  the  holders, 
the  plaintifis,  ever  knew  of  the  acceptance  on  which  they  afterwards 
relied  prior  to  the  time  when  the  bill  became  due.  Without  oversetting 
*561  ^^  ^authority  of  the  case  of  Powell  v.  Momder^  we  cannot  say  that 
the  plaintifis  are  not  in  the  present  case,  which  so  entirely  resem- 
bles it,  entitled  to  recover.  And  as,  in  adhering  to  it,  we  violate  no 
principles  of  commercial  convenience,  but  confirm  a  rule  of  law  which 
we  find  established  on  a  subject  which  least  of  aU  others  endures  uncer- 
tainty and  change,  we  cannot  do  otherwise  than  hold  the  plaintifis  in 
this  case  entitled  to  recover."  Possibly,  in  the  present  case,  Balfour 
might  have  stopped  the  com  in  transitQ,  had  he  not  been  put  at  rest  by 
Trew's  letter  of  the  11th  of  August.  [Cresswell,  J.  Do  you  find  any 
case  where  the  promise  has  been  made  to  any  but  one  who  either  was 
or  had  been  the  holder,  or  the  agent  of  a  holder  of  the  bill  ?]  There  is 
no  case  in  which  that  distinctly  appears.  [Cresswell,  J.,  referred  to 
Doe  dm.  Gamons  v.  Knight^  5  B.  &  C.  671, 8  D.  &  R.  348.]  It  is  quite 
unnecessary  to  discuss  that  here ;  for  the  case  distinctly  discloses  agency  on 
the  part  of  Baker.  Baker  was  the  person  who  had  ordered  the  cargo  of 
the  plaintifis.  Instead  of  pursuing  the  usual  course  of  drawing  the  bills 
himself  apon  the  Hampshire  Banking  Company,  payable  to  Grants,  Bal- 
four, &  Co.,  Baker  intimates  to  them  the  parties  on  whom  they  are  to 
draw  for  payment  of  the  invoice  price  of  the  cargo.  The  case  states  two 
former  transactions  in  which  the  same  course  was  adopted.  And  Baker 
afterwards  recognises  the  drafts  as  having  been  made  on  his  account. 
How,  then,  can  it  be  said  that  he  is  a  stranger  to  the  transaction  ? 

[At  the  suggestion  of  the  court,  the  special  case  was  afterwards 
amended  by  the  insertion  of  the  words  within  brackets  in  pp.  45  and  46.] 

Cur.  adv.  vuU. 

TomAL,  C.  J. ,  now  delivered  the  j  udgment  of  the  court.  This  case  was 
*5TI  ^'E^^^  ^^  '^  Easter  term,  before  ^my  brothers  Coltman,  Ers  • 
XXNS|  and  Cresswell,  and  myself.  It  was  an  action  by  the  plain. 
I 
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tifls,  as  drawers,  against  the  Hampshire  Banking  Company,  as  acceptors, 
of  two  bills  of  exchange  drawn  at  Genoa.  The  defendants  pleaded  that 
they  did  not  accept.  At  the  trial  before  me  a  verdict  was  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court  upon  a  case,  which  stated 
that  the  plaintiffs,  having  made  purchases  at  Genoa  for  one  Baker,  a 
corn-merchant  in  London,  drew  the  bills  in  question  on  the  defendants 
for  a  part  of  the  purchase  money,  that  being  the  mode  in  which  they  had, 
by  Baker's  directions,  obtained  payment  for  goods  bou^t  for  him  on 
other  occasions.  The  plaintiffs  sent  to  the  defendants  a  letter  bearing 
date,  at  Genoa,  the  3d  of  August,  1842,  in  which  they  stated  that  <<  they 
had  valued  on  them,  for  account  of  Mr.  Heniy  Baker,  for  579/.  IBs.  bd. 
sterling,  as  per  note  at  foot,  and  which  they  doubted  not  would  meet  their 
kind  protection."  On  the  10th  of  August,  1842,  Baker  (who  had  a  banking 
account  with  the  defendants)  wrote  to  them  as  follows :  «  Messrs.  Grants, 
Balfour  &  Co.,  unexpectedly  to  me,  hare  drawn  on  you  to  579/.  16^.  bd. 
This  please  accept  to  the  debit  of  my  account.  Please  return  me  also 
&e  bill  of  lading  of  the  Flora.  Enclosed  is  bill  on  King  &  Melvill 
for  2560/.,  for  the  credit  of  my  account."  And  on  the  following  day, 
Trew,  the  manager  of  the  bank,  wrote  in  answer,  «  We  beg  to  acknow- 
ledge the  receipt  of  your  favour  of  yesterday,  enclosing  bill  on  King  and 
Melvill,  at  four  months,  2560/.,  for  the  credit  of  No.  3  account.  Against 
this  remittance  we  send  you,  as  requested,  B.  L.  of  Flora,  upon  which 
our  advance  is  2000/.,  and  iflt//  accept  Grants  &  Co.'s  drafts  for  579/.  16tf. 
6d,j  leaving  19/.  16s.  bd,  due  on  this  transaction."  This  letter  was 
received  by  Baker  on  the  12th  of  August,  and  was  shown  by  him  to 
Balfour  (one  of  the  plaintiffs)  on  the  13th.  On.  the  12th  of  August,  at 
*about  one  o'clock  in  the  afternoon,  and  after  the  receipt  of  the  r«^ 
letter  written  the  day  before,  Trew,  the  manager  of  the  bank,  saw 
Baker,  and  on  the  p&rt  of  the  defendants  informed  him  that  the  bills 
would  not  be  accepted,  and  that  they  countermanded  the  consent 
given  in  the  letter  of  the  11th,  to  which  Baker  assented,  but,  notwith- 
standing, afterwards  communicated  the  letter  of  the  11th,  and  not  the 
countermand,  to  Balfour. 

On  the  argument  before  us  it  was  not  disputed  by  the  counsel  for  the 
defendant  that  a  foreign  bill  of  exchange  may  be  accepted  verbally,  or 
by  writing  not  on  the  face  of  the  bill,  or  that  a  promise  to  accept  or  pay 
has  the  effect  of  an  acceptance ;  nor  was  it  disputed  that  such  accept- 
ance may  be  given  to  the  drawer  or  any  other  party  to  the  bill,  after  it  has 
been  endorsed  away,  or  even  after  it  has  become  due ;  PoweU  v.  Monrderj 
1  Atk.  611,  and  Wyrme  v.  RaikeSy  5  East,  514,  being  distinct  authorities 
to  that  effect.  But  it  was  contended  that  such  promise  to  accept  or  pay, 
not  being  on  the  face  of  the  bill,  must,  in  order  to  bind  the  party  making 
'it,  be  communicated  to  some  party  to  the  bill,  or  to  the  holder,  or  to 
some  agent  for  such  party  or  holder ;  and  that  in  this  case,  no  such  com- 
munication was  made  to  Balfour  until  after  the  manager  of  the  bank  had 
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mthdrawn  the  promise  to  aecept,  with  the  assent  of  the  party  to  whom 
that  promise  had  been  given.  On  the  other  band,  it  was  contended  that 
Baker  was  not  a  stranger  to  the  bills,  but  a  person  who,  havbg  adopted 
the  act  of  tibe  drawers,  was  in  the  same  position  as  if  he  had  drawn  them 
himself:  and,  it  having  been  suggested  that  the  bills  were  drawn  in  pur- 
soance  of  authority  previously  given,  the  case  stood  over,  in  order  that« 
if  such  were  the  fact,  it  might  be  stated  accordingly.  Since  the  end  of 
last  term  the  special  case  has  been  amended,  and  it  now  appears  that  a 
*591  ^^'  ^Magnus  (acting  under  a  general  authority  from  Baker)  di> 
rected  the  plaintiffs  to  purchase  the  com  for  the  price  of  which 
the  bills  were  drawn,  and  also  that  the  bills  were  drawn  by  the  direction 
of  Magnus,  acting  as  agent  for  Baker.(a)  llie  promise  to  accept  was 
Aerefore  given  to  the  party  by  whose  direction  and  on  whose  account 
die  bills  were  drawn :  and  in  Fairlie  v.  Herring  it  was  held  that  such  a 
promise,  given  by  the  drawee  to  the  party  by  whose  direction  a  bill  was 
drawn,  operated  as  an  acceptance,  and  enured  to  the  benefit  of  the  en- 
dorsee, to  whom  the  bill  had  been  previously  endorsed.  In  the  present 
case  it  appears  to  us,  that,  when  Baker,  by  whose  directions  and  for 
whose  account  the  bills  were  drawn,  obtained  from  the  defendants  the 
written  promise  to  accept,  that  amounted  to  an  acceptance,  and  enured 
to  the  benefit  of  the  drawers ;  and  that  Baker  could  not  afterwards  can- 
cel that  acceptance,  or  release  the  defendants  from  their  engagement,  by 
consenting  to  the  countermand,  as  it  is  called,  by  Trew,  on  the  12th  ojf 
August. 

We  are,  therefore,  of  opinion  that  the  issue  on  the  acceptance  was 
properly  found  for  the  plaintifis,  and  that  the  postea  must  be  deUvered 
to  tfiem. 

Postea  to  the  plaintifis. 

a)  The  eflect  of  the  ■n^ment  (mpra,  46,  46)  weiiit  to  ham  heea,  to  ihffw  dktincHj 
Ihtl  Baker  onginaUif  eothoriaed  the  plaiiitifii  to  draw  the  two  biUe  in  qveatun  apon  the  ooo^ 
fuky  I  whereai^  in  Uie  abeenoe  of  so^  amendment,  it  might  be  open  to  the  defendanta  to  con- 
tend that  a  contemporantomly  existing  authority  was  not  distinctly  ahown.  Still,  aa  Baker,  bj 
hia  letter  of  10th  Angnat,  an/d,  46,  aivfttd  the  act  of  the  plaintiffii  in  drawing  opon  the  eoiD> 
pany,  which  act  waa  done  projftmdhf  on  aecoont  of  Baker,  (aee  Wilmn  ▼.  Tunman^  6  M«  dit 
G.  S36,)  it  wouU  rather  appear  that  the  ratihabition  woold  hate  been  anffident,  though  no 
contemporaneoualy  existing  antfaority  bad  been  diown. 


^  *The  Wardens  and  Commonalty  of  the  Mistery  of  FISHMONGERS 
of  the  City  of  LONDON  v.  ROBERTSON  and  Others. 


la  MMumpnt  upon  aiticlea  of  agreement,  and  a  memorandum  of  the  aame  date,  endoned  thereon, 
varying  the  terma,  the  consideration  for  the  defendants'  promise  waa  alleged  to  be  the  wiairfwn 
of  the  articles  and  memorandum,  and  the  undertaking  by  the  plaintiffs  that  they  woold  pai^ 
inm  eveiy  thing  in  the  artielea  and  memorandam  contained  on  their  part  to  be  perfonned. 
To  prove  the  promise,  and  that  it  waa  made  upon  the  consideration  alleged,  the  plaintflfc 
oflEered  in  evidence  the  part  of  the  artidea  in  their  cuatody,  aigned  by  the  defendant^  wilL 
Iba  memonadnm  on  the  back  tihvioC  ngaed  tgr  the  daik  of  the  eonpanyy  and  by  tbt 
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of  tfw  ifcifeiMtente.  Both  than  w«ra  duly  iteniped;  bet  tlw  ■igmtoret  of  mom  of  tbe  ^ 
ftndants  to  the  articles  being  attested  by  a  witaeee  whose  absence  was  not  accoonted  for,  it 
was  objected  that  the  articles  were  not  adroisaible ;  and  tbej  were  accordingly  rejected.  IImI 
plaintifit  theo  called  for  the  part  of  the  aiticlee  and  memorandom  which  was  in  the  posses- 
ma  of  the  defendants,  as  well  to  proTe  the  consideration  staled  in  the  dedaration  as  to  meel 
the  aboTO  objection.  The  articles  were  stamped,  but  the  memorandum  was  twi;  on  which 
ground  it  was  objected  to  on  the  part  of  the  defendanti,  and  rejected:— 
BaiiMi,  that  the  evidence  was  fvroperly  lejected. 

AssvMPBiT  upon  articles  of  agreement  (not  under  seal)  entered  into  by  the 
derk  of  the  Fishmongers'  Company,  on  their  behalf,  with  the  defendants. 

The  first  count  of  the  declaration  stated  that  before  and  at  the  time  of 
the  making  and  entering  into  the  articles  of  agreement  in  that  count  men^ 
tioned  and  set  forth,  a  petition  had  been  presented  to  the  House  of  Com- 
mons, and  was  then  pending,  at  the  instance  and  on  behalf  of  the  defend*- 
ants,  for  leave  to  bring  into  the  House  of  Commons  a  bill  for  draining, 
embankii^,  and  reclaming  certain  dob  or  waste  lands  in  Lough  Swilly 
and  iiOttgh  Foyle,  in  the  counties  of  Donegal  and  Londondeny,  in  Ire- 
land :  that  the  plaintiffs,  before  and  until  and  at  the  time  of  the  making 
of  the  said  articles,  had  opposed  and  were  then  opposing  and  objected 
to  the  bringing  in  and  passing  of  such  bill :  that  one  Rob^  Ogilby  ai 
those  times  also  objected  to  and  opposed  the  introduction  of  the  same 
bill,  separately  and  ^apart  from  the  plaintifis  and  on  his  own  behalf:  r^^ 
tiiat,  on  the  17th  of  March,  1838,  by  certain  articles  of  agreement  ^ 
in  writing  then  made  and  entered  into  by  and  between  T.  D.  Towse,  for 
and  on  bdialf  of  the  plaintiffii,  of  the  first  part ;  T.  G.  Kensit,  tor  and 
on  behalf  of  Ogilby,  of  the  second  part;  and  the  defendants  of  the  third 
pait ;  after  reciting  that  a  petition  had  then  lately  been  presented  to  the 
House  of  Commons,  at  the  instance  and  on  behalf  of  the  defendants,  for 
leave  to  bring  in  a  bill  for  draining,  embanking,  and  reclaiming  the  stob 
or  waste  land  in  Lough  Swilly  and  Lou^  Foyle,  in  the  said  counties  of 
Donegal  and  Londonderry,  (being  the  petition  thereinbefore  mentioned,) 
and  that  certain  proceedings  had  been  thereupon  had,  and  that  the  plain- 
tiffi  and  Ogilby  were  then  respectively  seised,  possessed  of,  or  otherwise 
entitled  to,  certain  lands  abutting  upon  or  adjacent  to  certain  parts  of 
the  said  slob  or  waste  land  in  Lough  Foyle  aforesaid,  and  in  respect  of 
such  land  then  were,  or  claimed  to  be,  entitled  to  the  said  slob  or  waste 
land  adjacent  thereto,  and  to  certain  rights  and  privileges  in,  over,  and 
upon  the  same ;  and  also  reciting  that  the  plaintiflb  and  Ogilby  then  ob- 
jected to  the  said  intended  bill,  and  the  powers  and  authorities  thereby 
sought  to  be  obtained,  as  injurious  to  their  said  respective  rights,  and 
had,  by  their  agents,  opposed  the  proceedings  necessary  for  ihe  introduc- 
tion thereof  into  parliament  (being  the  said  opposition  by  the  platntiflfa 
and  Ogilby  respectively  diereinbefore  mentioned,)  it  was,  by  the  said 
articles,  for  the  purpose  of  preventing  the  expense  of  further  opposition 
to  the  said  intended  bill,  and  for  settling  and  adjusting  the  rights  of  the 
plaintifis  and  Ogilby  respectively  to  the  said  slob  or  waste  land  so  sought 
to  be  redaimed,  matually  agreed  by  and  between  the  said  parties  to  tbB 
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said  agreement,  and  they  did  thereby  mutually  agree,  each  with  the 
^21     others  and  other  of  them,  in  manner  "following,  that  is  to  say,  that 

the  plaintifis  and  Ogilby  should  respectively  withdraw  all  opposi- 
tion to  the  further  progress  of  the  bill  to  be  brought  into  parliament  and 
promoted  by  the  defendants,  for  draining,  embanking,  and  reclaiming 
the  said  slob  or  waste  land  in  Lough  Foyle  aforesaid ;  that  the  several 
powers  and  authorities  to  be  granted  by  the  said  bill,  and  the  several 
clauses,  provisos,  and  restrictions  and  stipulations  therein  to  be  contamed, 
should  be  agreed  upon  and  settled  by  and  between  the  solicitors  of  the 
said  parties  to  the  said  agreement,  before  any  proceedings  should  take 
place  thereupon  in  committee  of  either  house  of  parliament,  to  the  intent, 
and  with  the  object,  that  the  said  bill  might  be  as  perfect  and  beneficial 
for  the  interest  of  all  the  said  parties  in  the  reclamation  of  the  said  slob 
or  waste  land  as  it  could  be  made ;  and  that,  if,  in  framing  and  perfect- 
ing the  said  bill,  any  difference  or  dispute  should  arise  between  the  said 
parties,  or  any  of  them,  in  regard  to  any  clause,  matter,  or  thing  which 
any  of  the  said  parties  mi^t  desire  to  insert  or  to  have  omitted  in  the 
said  bill,  such  difference  or  dispute  should  be  referred  forthwith  to  Mr. 
Biodie,  for  his  opinion  and  determination,  which  should  be  final  and 
conclusive  on  the  said  parties;  that  the  plaintifis  and  Ogilby  respectively 
should,  by  petition  or  otherwise,  at  the  expense  of  the  defendants,  use 
all  reasonable  means  and  endeavours  to  promote  the  progress  of  the  said 
bill,  and  procure  an  act  of  parliament  to  pass  thereupon ;  that  such  part 
of  the  said  slob  or  waste  land  as  was  opposite  to  the  plaintiffs'  estate, 
boundisd  by  the  canal  on  the  one  side  and  by  Mr.  Maxwell's  property  on 
the  other,  and  extending  to  the  site  of  the  proposed  embankment,  as 
laid  down  in  Mr.  McNeill's  plan,  should  be  allotted  and  given  to  the 
plaintiffs ;  that  a  proportion  equal  to  one-tenth  part  of  the  whole  of  the 
slob  or  waste  land,  opposite  to  the  frontage  of  the  lands  of  Ogilby,  which 
«gQ<l    should  be  "reclaimed  under  the  powers  of  the  intended  act,  should 

be  allotted  and  given  to  Ogilby,  such  proportion  of  the  said  slob 
or  waste  land  to  be  part  of  the  slob  opposite  such  frontage  as  aforesaid, 
and  to  be  selected  by  Ogilby  and  the  defendants,  with  due  regard  to  the 
convenience  and  interest  of  Ogilby,  so  far  as  the  same  could  be  accom- 
plished consistently  with  an  arrangement  for  the  cession  of  further  por- 
tions of  the  said  slob,  entered  into  by  the  defendant  Dimsdale,  with  cer- 
tain other  persons,  it  being  understood  that  such  arrangement  was  not  to 
affect  or  prejudice  any  right  of  Ogilby ;  that  such  respective  allotments 
or  proportions  should  be  absolutely  reserved  in  the  said  intended  act,  to 
the  plaintifis  and  their  successors,  and  to  Ogilby  and  his  heirs,  respec- 
tively, free  and  indemnified  of,  and  from,  and  against  all  costs,  chaiges, 
and  expenses  attending  the  embanking,  draining,  and  reclaiming  of  the 
said  slob,  or  any  other  charge,  stipulation,  restriction,  or  condition  what- 
soever: and  the  defendants  did  also,  in  and  by  the  said  articles,  unde^ 
take  and  agree  that  they  would,  on  the  passing  of  the  said  intended  act| 
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ptjto  the  plaintifis  the  sum  of  1000/.,  and  that  the  defendants  riiould 
and  would  paj  all  costs  and  expenses  of,  and  attendant  upon,  the  appli* 
cation  for  and  obtaining  the  said  act :  and,  lastly,  it  was  in  and  by  the 
said  articles  agreed,  by  and  on  the  part  of  the  plaintifis  and  the  said  Ogilby , 
that  the  aforesaid  proportions  or  allotments  of  the  said  slob  or  waste  land, 
when  reclaimed,  which  should  be  allotted  to  them  respectively  as  afore- 
said, should  be  received  and  taken  by  them  respectively,  in  full  of  all 
ri^ts  and  claims  of  the  plaintifis  and  Ogilby  respectively,  or  any  of  their 
respective  tenants  claiming  from  or  under  them  or  him,  in  respect  of  the 
said  slob  or  waste  land,  and  that  the  plaintifis  and  Ogilby  respectively 
would  protect  and  indemnify  the  defendants  from  and  against  any  right 
or  claim  derived  from  and  under  the  plaintifis  and  Ogilby  *respec-  r«gj 
tively,  which  should  or  might  be  mad^  by  any  of  their  said  tenants 
respectively  in,  to,  or  upon  the  said  slob  or  waste  land,  or  any  part  thereof| 
except  as  to  any  contract  or  engagement  which  might  have  been  there* 
tofore  entered  into  by  the  defendants,  or  any  of  them,  with  the  said  tenants 
respectively,  or  any  of  them  in  respect  thereof:  that,  after  the  making  of  the 
said  articles,  to  wit,  on  the  said  17th  of  March,  1838,  by  a  certain  memoran* 
dum  then  endorsed  on  the  said  articles  of  agreement,  by  and  with  the  con^ 
sent  and  approbation  of  all  the  said  parties  to  the  said  articles,  and  then 
signed  by  one  J.  M.  Pearce  as  the  solicitor  and  agent  of  the  defendants,  it 
was  and  is  declared  to  be  understood  between  the  said  parties  to  the  said 
articles  of  agreement,  that  the  plaintifis  and  the  said  Ogilby  were  only  seve« 
rally,  and  not  jointly,  held  and  bound  for  the  fulfilment  of  the  said  agree* 
ment  on  their  own  respective  parts,  but  not  for  each  other ;  and  that  the 
sum  of  1000/.,  so  in  the  said  articles  mentioned  to  be  paid  to  the  plaintifis, 
was  for  certain  costs  and  expenses  which  they  the  plaintifis  had  been  put  to 
during  the  then  present  year,  partly  in  a  certain  survey  made  by  Mr. 
M'NeLi,  and  for  his  plans  and  valuations;  which  surveys,  plans,  and 
valuations  the  defendants  were  to  have  the  benefit  of,  but  that  they  were 
to  be  forthwith  returned  to  the  plaintiffi  if  the  said  sum  of  1000/.  should 
not  be  duly  paid  as  mentioned  in  the  said  articles ;  and  it  was  also 
thereby  agreed  that  the  said  agreement  for  withdrawing  the  opposition 
and  facilitating  the  bill,  as  in  the  said  articles  mentioned,  should  only 
be  and  reraam  in  force  for  the  then  present  session  of  parliament,  1837 
— 1838.  Averment :  that  the  said  articles  of  agreement,  and  the  said 
memorandum  so  endorsed  thereon  as  aforesaid,  having  been  so  made  as 
aforesaid,  afterwards,  to  wit,  on  the  said  17thof  March,  in  the  year  last  afore- 
said, in  consideration  thereof,  and  of  the  premises  "aforesaid,  and  r»g^ 
in  consideration  that  the  plaintifis  would  then  observe,  perform,  '' 
fulfil,  and  keep  all  things  in  the  said  articles  and  memorandum  contained 
on  their  part  and  behalf  to  be  observed,  &c.,  the  defendants  promised 
the  plaintifis  that  they,  the  defendants,  would  observe,  &c.,  all  things  in 
the  said  articles  and  memorandum  contained,  on  their  part  and  bdialf 
to  be  observed,  &c.y  so  £ur  as  concerned  the  interest  of  the  plaintifis: 
voIm  X.  7  £ 
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that  the  plaintifis,  on  the  faith  of,  and  in  pursuance  of,  the  tenns  of  tiie 
said  articles  and  memorandum,  afterwards,  to  wit,  &c.,  delivered  to 
the  defendants  the  surveys,  plans,  and  valuation  in  the  memorandum 
mentioned,  being  of  the  value  of  1000/. ;  that  the  plaintiff's  opposition  to 
the  bill  was  withdrawn ;  that  the  bill  was  brought  into  parliament ;  that 
its  provisions  were  discussed  between  the  parties ;  that  differences  arose 
between  them,  which  were  referred  to  Mr.  Brodie,  by  whom  the  biD 
was  settled;  that  the  plaintiffs  used  all  reasonable  means  and  en- 
deavours  to  promote  the  bill,  withdrew  their  opposition  to  its  progress, 
and  presented  a  petition  in  its  favour ;  that  Ogilby  also  withdrew  hii 
opposition  to  the  bill,  and  used  all  reasonable  means  and  endeavours  to 
promote  its  progress ;  that  the  plaintifls  incurred  costs,  at  the  request  of 
the  defendants,  to  the  amount  of  1200/.;  that  the  bill  passed,  witk 
divers  alterations  not  assented  to  by  the  plaintifls,  or  referred  to  Mr. 
Brodie ;  and  that  the  plaintiffs  and  Ogilby  had  been  at  all  times  ready  and 
willing  to  receive  their  respective  allotments,  and  to  indenmify  the 
defendants  from  claims  by  tenants,  &c.,  as  in  the  articles  of  agreement 
mentioned.  The  declaration  then  assigned  for  breaches,  first,  the  insertion 
by  die  defendants  in  the  bill,  of  divers  powers  and  authorities,  and  divers 
clauses,  provisoes,  restrictions,  and  stipulations,  not  ^eed  upon  and  sub> 
mitted  to  Mr.  Brodie ;  secondly,  that  such  last-mentioned  powers  and  au* 
*661  ^^^^^^9  ^'9  vrere  not  in  "accordance  with,  but  contraiy  to,  the  true 
intent  and  meaning  of  the  agreement,  whereby  the  plaintifls  were  de- 
prived  of  the  stipulated  reservation  of  the  reclaimed  waste ;  thirdly,  non- 
payment of  the  1000/.  as  agreed ;  fourthly,  not  returning  the  survey,  plans, 
and  valuation ;  fifthly,  non-payment  of  the  costs  incurred  by  ^e  plaintiffs. 

The  declaration  also  contained  a  count  upon  an  account  stated. 

The  defendants,  who  severed  in  pleading,  pleaded  various  pleas,  to 
some  of  which,  or  to  the  subsequent  pleadings,  the  plaintifils  demurred, 
and  obtained  judgment  or  leave  to  amend.(a) 

The  only  pleas  that  ultimately  became  material  upon  the  present  occa- 
sion were — non  assumpsit,  and  a  plea  that  the  promise  of  the  defendants 
in  the  first  count  mentioned  was  not  made  for  the  consideration  in  the 
same  count  mentioned,  and  there  was  not  any  good  or  valuable  con- 
sideration whatsoever  for  the  making  of  the  promise  in  the  said  first  count 
mentioned.  The  plaintiffs  joined  issue  upon  the  former  and  traversed  the 
latter  of  these  pleas ;  upon  which  traverse  issue  was  joined. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  Londoa 
after  last  Easter  term.  In  order  to  prove  the  afiirmative  of  the  two  issues 
above  mentioned,  the  plaintiffs  called  upon  the  defendants  to  produce 
(on  notice)  the  part  of  the  agreement  and  memorandum  in  their  posses- 
sion. They  were  accordingly  produced,  both  being  signed  by  Towse, 
on  behalf  of  tiie  Fishmongers'  Company,  and  by  Kensit,  on  bdialf  of 
OgOby.    The  agreement  was  stamped ;  but  the  memorandum  endorsed 

(a)  8m  6  Maan.  6l  Or.  131, 6  Scott,  N.  R.  66,  Iia,  117. 
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hereon  was  not  stamped ;  whereupon  it  was  objected  on  the  part  of  the 
defendants  that  the  last-mentioned  ^document  was  inadmissible.  ^^^^ 
On  the  part  of  the  plaintiffs  it  was  submitted  that  the  whole,  sub-  '- 
stantiidly,  constituted  but  one  agreement,  and  was  therefore  covered  by 
the  stvnp  upon  the  face  of  it :  it  was  also  insisted  that  it  did  not  appear 
that  the  subject  of  the  agreement,  at  the  time  of  its  execuUon^  was  of  the 
ralue  of  201.,  the  value  depending  upon  the  contingency  of  the  bill  pass- 
ing.   His  lordship,  however,  thought  otherwise. 

The  plaintifis  then  tendered  in  evidence  the  part  of  the  agreement 
which  was  in  their  own  possession,  and  which  was  signed  by  the  seven 
defendants,  with  the  memorandum  on  the  back  signed,  by  Towse,  on 
behalf  of  the  plaintifis,  by  Kensit,  as  the  agent  of  OgUby,  and  by  Pearce, 
«  as  solicitor  to  the  within-named  parties  of  the  third  part."  The  agree- 
ment and  memorandum  were  both  stamped :  but  the  signature  to  the 
agreemttit  by  the  several  defendants  being  attested  by  different  witnesses, 
and  the  witness  who  attested  the  signatures  of  three  of  the  defendants, 
viz.  Booth,  Stedman,  and  Edge,  not  being  called,  and  his  absence  not 
being  accounted  for,  it  was  objected  on  behalf  of  the  defendants  that  this 
part  of  the  agreement  could  not  be  read.  On  the  part  of  the  plaintiffs  it 
was  insisted,  (assuming  Pearce  to  have  been  duly  constituted  the  agent 
of  all  the  defendants,  which  the  Lord  Chief  Justice  thought  sufficiently 
ertablished,)  that  the  signature  of  the  memorandum  by  him  dispensed 
widi  proof  of  the  due  execution  of  the  agreement ;  and  Uttertan  v.  Bobms^ 
1  Ad.  &  £•  423,  was  cited. 

It  was  farther  insisted  on  behalf  of  the  defendants,  that  the  considera- 
tioB  for  the  agreement  on  their  part  was  not  proved,  inasmuch  as  it  did 
not  appear  that  the  agreement  was  executed  by  the  company  under  their 
common  seal,  or  that  Towse,  their  agent,  was  authorized  under  seal  to 
execute  it  for  them ;  and  that  the  subsequent  ^ratification  by  deed-  ^^ 
poll  under  the  corporate  seal  (which  was  stated  in  the  replication  '' 
to  one  of  the  pleas,  but  which  was  after  the  alleged  breach)  could  not 
«vail :  Saunderion  v.  Orifiths,  5  B.  &  C.  909,  8  D.  &  R.  643. 

The  learned  judge  ruled  that  the  objection  to  the  reception  of  the  arti- 
cles }Mroduced  from  the  plaintifis'  custody,  and  of  the  memorandum  pro- 
duced from  that  of  the  defendants,  was  valid,  and  declined  to  receive 
diem :  and,  the  jury  having,  at  the  request  of  his  lordship,  assessed  the 
damages  the  plaintifis  had  sustained  by  the  breach  of  the  agreement,  ttt 
1«.,  the  learned  judge  directed  a  verdict  to  be  entered  for  the  defendants 
on  the  two  issues  above  mentioned,  with  liberty  to  the  plaintiffs  to  move 
to  enter  the  verdict  for  1«.,  if  the  court  should  be  of  opinion  that  the 
articles,  or  the  memorandum,  had  been  improperly  rejected. 

The  plaintifis'  counsel  insisted,  that,  upon  the  true  construction  of  the 
articles  and  memorandum,  they  were  entitled  to  a  verdict  for  the  1000/. 
as  liquidated  damages ;  but  in  this  view  of  the  case  the  learned  judge 
did  not  acquiesce. 
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Ckarmelly  Serjt.,  in  Easter  term  last,  accordingly  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  plaintifis  for  1^.,  or  for  1000/.,  or  for  a  new 
trial  He  cited  Jfash  v.  Tlim^r,  1  Esp.  N.  P.  C.  217,  Brivgloe  v.  GwO^ 
son,  6  N.  C.  738,  8  Scott,  71,  and  UUerton  v.  Bobins,  1  Ad.  &  E.  423, 
to  show,  that,  inasmuch  as  the  memorandum  endorsed  on  the  articles 
admitted  the  due  execution  of  the  agreement,  the  plaintifis  were  not 
bound  to  prove  it  in  the  ordinary  way ;  and  also  Smartle  d.  JVewpart  t. 
Williams,  1  Salk.  280,  and  Bradshmo  v.  BenneU,  1  M.  &  Rob.  143,  to 
*fi91  ^^^  ^^^  ^^  plaintifis  were  relieved  from  the  necessity  of  proving 
*the  execution  of  the  articles  and  memorandum  produced  on 
notice  by  the  defendants,  inasmuch  as  the  latter  claimed  an  interest  under 
them.  He  iiirther  submitted  that  no  stamp  was  necesscuy  upon  the  memo- 
randum, the  articles  which  it  referred  to  and  incorporated  being  duly 
stamped :  for  this  he  cited  Peate  v.  Dickm,  1  C,  M.  &  R.  422,  5  Tyrwh. 
116,  3  Dowl.  P.  C.  171.  And  as  to  entering  a  verdict  for  1000/.,  he 
insisted  that,  the  declaration  assigning  for  breach  the  non*payment  of 
that  sum,  and  there  being  no  plea  alleging  'payment  thereof,  the  plaintiffi 
were  entitled  to  a  verdict  for  the  1000/.  w»  stipulated  damages. 

Talfaard,  Serjt.,  (with  whom  was  J.  W.  Smithy)  showed  cause  on 
behalf  of  the  defendant  Dimsdale.  He  submitted — ^first,  that  the  signing 
of  the  memorandum  by  Pearce,  assuming  him  to  have  been  duly  autho- 
rized to  sign  it  for  all  the  defendants,  did  not  dispense  with  the  necessity 
of  calling  the  subscribing  witness  to  prove  the  execution  of  the  agree- 
ment ;  CM  V.  Dunning^  5  Esp.  N.  P.  C.  16, 4  East,  53,  ^bboi  v.  Plumbe, 
1  Dougl.  215 ;  the  admission  not  being  made  for  the  purpose  of  the 
cause,  and  the  agreement  not  being  set  up  by  the  defendants  as  parties 
claiming  an  interest  under  it — secondly,  that  inasmuch  as  the  memoran- 
dum materially  varied  the  tern  s  of  the  agreement,  the  former  required  a 
stamp ;  Reed  v.  Deerej  7  B.  &  C.  261,  2  C.  &  P.  624. 

Murphy,  Serjt.,  for  the  defendant  Robertson,  as  to  the  necessity  of 
calling  the  subscribing  witness,  referred  to  Stark.  Evid.  2d  edit.  p.  371 ; 
The  King  v.  The  Inhabitants  of  Harringworth,  4  M.  &  Selw.  350 ;  the 
observation  of  Baylet,  on  Smartle  d,  Jfewport  v.  WiUiams,  in  Tinkler  v. 
•701     Walpole,  14  East,  230;  Bacon's  Abridgment,  Evidence  (P.);  Statterie 

^  V.  *Paoley,  6  M.  &  W.  664 ;  (a)  WUliams  v.  SOls,  2  Campb.  519 ; 
GiOettY.  Abbott,  7  Ad.  &  E.  783,  3  N.  &  P.  24;  CoUins  v.  Bayntun, 
1  Q.  B.  117,  4  P.  &  D.  534. 

As  to  the  stamp,  he  cited  Reed  v.  Deere,  7  B.  &  C.  261. 

Byles,  Serjt.,  for  the  defendant  Staines,  also  submitted  that  the  case 
was  not  within  any  exception  to  the  rule  which  requires  proof  of  a  writ- 
ten instrument  by  calling  the  attesting  witness ;  citing  Hawkins  v.  Sher^ 
man,  3  C.  &  P.  459;  Comyn's  Digest,  FaU  (A  2.);  Litt.  §  374;  Co* 
Litt.  231  a :  and  that  there  was  no  consideration  for  the  promise  alleged 
in  the  declaration ;  Saunderson  v.  Gr^gUhs,  5  B.  &  C.  909, 8  D.  &  R.  649 

(a)  And  im  BtUM  t.  BfmroiM»  8  M.  &  0. 119;  Btfwwrd  t.  SmUk,  lb.  S64. 


1  Manning,  Granger,  &  Scott.  70 

Sndmardij  for  the  defendant  Wbislrin,  submitted,  first,  tliat  the  plain- 
tifls  had  £uled  in  proving  the  consideration  upon  which  the  alleged 
promise  of  the  defendants  was  founded;  secondly,  that  the  plaintiffs 
▼ere  bound  to  call  the  attesting  witness — citing  Doe  dem,  Sykes  y.  Buny' 
fwdy  2  M.  &  Selw.  62 ;  Cwfdiffe  v.  SefUmy  2  East,  183 ;  Barnes  v.  Trtrnv- 
pcwskffj  7  T.  R.  265 ;  and  Gordon  v.  Secretan^  8  East,  548 ;  thirdly,  that 
the  signature  of  the  memorandum  by  Pearce  did  not  amount  to  an 
admission  of  the  execution  of  the  agreement  so  as  to  dispense  with  proof 
thereof  in  the  ordinary  way ;  fourthly,  that  the  memorandum  required  a 
stamp,  RamAoUom  v.  MorUyj  2  M.  &  Selw.  445 ;  fifthly,  that,  assuming 
the  agreement  and  memorandum  to  have  been  both  properly  in  evidence, 
they  did  not  sustain  the  promise  alleged  in  the  declaration,  which  was  a 
promise  founded  upon  an  executory  consideration  only — Com.  Dig., 
Adimi  upon  the  Case  (F  6.);  Rampston  and  *Bownisr^s  case,  |.«.« 
3  Leon.  98 ;  1  Stark.  Evid.  2d  edit.  p.  405 ;  Hopkins  v.  Logan^  ^ 
6  M.  &  W.  241 ;  ^ntram  v.  Chace^  15  East,  209 ;  Di/fcy  v.  Polfiillf  2Str. 
923 ;  Ferrer  v.  Oven,  7  B.  &  C.  427, 1  Mann.  &  R.  222 ;  BiddeU  v.  Dowse^ 
6B.&C.  255,  9D.  &R.  404. 

CAonne//,  Seijt.,  (with  whom  was  Bomlj)  in  support  of  the  rule.  The 
plaintifl^  were  entitled  to  treat  the  memorandum  as  a  new  contract, 
mcorporating,  by  reference,  the  original  agreement ;  and  therefore  formal 
proof  was  dispensed  with,  more  especially  as  the  defendants  took  an 
interest  under  it ;  JVash  v.  Turnery  1  Esp.  N.  P.  C.  217 ;  Bringloe  v. 
Goorfwfi,  5  N.  C.  738,  8  Scott,  71 ;  Bradshaw  v.  BenneU,  1  M.  &  Rob. 
143 ;  UUertan  v.  RobUiSj  1  Ad.  &  E.  423 ;  Bell  v.  Chaytor,  1  Car.  &  K. 
162;  Doe  dem.  Tyndale  v.  Hendng,  6  B.  &  C.  28,  9  D.  &  R.  15.  He 
further  insisted  that  the  memorandum  did  not  require  a  new  stamp,  its 
object  being  merely  to  carry  into  effect  the  substantial  intentions  of  the 
parties  as  imperfectly  expressed  in  the  original  agreement ;  ^Peate  v. 
JXcken,  1  C,  M.  &  R.  422,  5  Tyrwh.  116,  3  Dowl.  P.  C.  171 ;  and  that 
the  10001.  mentioned  in  the  articles  and  memorandum  was  not  a  penalty, 
but  liquidated  damages,  the  defendants  having  contracted  to  pay  that 
specific  sum  for  a  specific  object.  [As  to  this  latter  point  it  was  insistea 
for  the  defendants  that  no  leave  was  reserved  to  the  plaintiffs  to  move  to 
enter  the  verdict  for  1000/.,  and  that  had  it  been  asked  at  the  trial  the 
defendants  would  not  have  assented  to  such  a  reservation.] 

Cur,  adv.  viUi. 

TnrDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  cause 
went  down  to  trial  upon  the  several  'questions  of  fact  raised  by  r^^ 
the  pleadings  on  the  part  of  the  respective  defendants,  amongst 
which  one  issue  was  upon  the  plea  of  non  assumpsit,  and  another  upon  a 
plea  denying  that  the  promise  was  made  upon  the  consideration  alleged 
ia  the  special  count.  The  consideration  of  that  promise  was  stated  to 
be  the  making  of  the  articles  of  agreement  on  the  17th  of  March,  1838^. 
and  the  memorandum  endorsed  thereon  of  the  same  date,  and  the  under* 

&2 
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taking  by  the  plaintifls  that  they  would  perform  every  thing  in  the  arti- 
cles and  memorandum  contamed  on  their  part  and  behalf  to  be  per- 
formed. Andy  as  the  whole  question  before  us  turns  upon  the  evidence 
offered  as  to  those  issues,  and  the  finding  of  the  juxy  thereon,  it  will  be 
unnecessary  to  advert  to  any  other  questions  raised  on  the  record. 

The  plaintiffs  in  order  to  prove  the  aifirmative  of  the  two  issues  above 
referred  to,  first  tendered  in  evidence  the  part  of  the  agreement  of  the 
17th  of  March,  1838,  which  was  in  their  own  possession,  and  was  sigued 
by  the  seven  defendants,  and  which  haa  also  the  memorandum  on  the 
back,  signed  by  Towse,  the  clerk  of  tne  Fishmongers'  Company,  by 
Kensit,  the  agent  of  Ogilby,  and  by  Pearce,  <«  as  solicitor  to  the  witnin- 
named  parties  of  the  third  part."  Both  the  articles  and  memorandum  so 
tendered  in  evidence  were  stamped :  but,  as  it  appeared  that  the  signa- 
ture of  the  articles  by  the  several  defendants  was  attested  by  different 
witnesses,  and  the  witness  who  attested  the  signature  by  the  defendants 
Booth,  Stedman,  and  Edge  was  not  produced,  and  his  absence  was  not 
accounted  for,  the  objection  was  taken  that  thai  part  of  the  agreement 
could  not  be  received  in  evidence. 

The  plaintifls  then  called  for  the  part  of  the  same  articles  and  n^emo- 
randum  which  was  in  the  possession  of  the  defendants,  as  well  for  the 
purpose  of  proving  the  consideration  stated  in  the  declaration,  as  also 
*731  ^^^  ^^  ^purpose  of  meeting  the  objection  raised  against  the  admis- 
sibility of  the  former  part  of  the  agreement.  The  defendants 
accordingly  produced  the  part  in  their  possession,  such  part  of  the  arti- 
cles being  signed  by  Towse,  on  behalf  of  the  Fishmongers'  Company, 
and  by  Kensit,  on  behalf  of  Ogilby,  the  parties  to  the  articles  of  the  first 
and  second  part,  and  memorandum  being  signed  by  the  same  parties, 
Towse  and  Kensit.  But,  with  respect  to  this  part  of  the  articles  and 
memorandum,  it  appeared,  that,  although  the  articles  were  stamped,  the 
memorandum  was  not.  The  objection,  therefore,  taken  against  the 
admissibility  of  this  document  was,  that  the  memorandum  had  no  stamp. 

After  argument  at  the  trial,  the  Chief  Justice  held  the  objection  to  be 
valid ;  and  the  verdict  upon  these  two  issues  was  theieupon  found  foi 
the  defendants,  with  liberty  to  the  plaintiffs  to  move  to  enter  the  verdict 
for  themselves  if  the  court  should  think  the  rejection  of  this  evidence 
was  wrong :  and,  at  the  same  time,  the  Chief  Justice  requested  the  jury 
(with  the  consent  of  the  parties)  to  find  what  damages  the  plaintiffs 
would  have  sustained  by  the  breach  of  this  agreement,  supposing  the 
plaintifls  entitled  to  recover ;  when  the  juiy  found  the  sum  of  one  sUUing 
only.  But,  as  the  plaintiffs  contend  they  are  entitled,  upon  the  proper 
construction  of  the  agreement,  to  the  sum  of  1000/.  as  damages  asce^ 
tained  by  the  articles  of  agreement  and  memorandum,  the  cause  must, 
in  any  point  of  view,  go  down  to  a  new  trial ;  for,  the  defendants  insist 
that  there  was  no  understanding  on  their  part  that  the  rule  should  exu' 
power  the  court  to  enter  any  verdict  for  the  plaintifls  except  for  the 
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AMaiiial  damages  of  rmt  ihUling;  and  that  they  should  never  have 
assented  to  such  a  construction  of  the  agreement  as  that  the  1000/.  was 
the  stipulated  amount  of  the  damages  between  the  parties,  *but,     p«^^ 
on  the  contrary,  would  have  tendered  a  bill  of  exceptions  to  such 
directioni  if  any  such  had  been  given. 

The  only  question,  therefore,  is,  upon  what  terms  the  new  trial  diould 
be  had.  If  the  cause  went  to  a  new  trial  simply  on  the  ground  of  the 
improper  rejection  of  evidence,  the  plaintifis  would  undoubtedly  have 
been  entitled  to  such  new  trial  without  payment  of  costs ;  but  the  plain- 
lifls  have  a  further  object  in  obtaining  a  new  trial,  namely,  the  object  of 
increasiog  the  damages  beyond  the  nominal  sum  at  which  the  jury  have 
assessed  them :  and,  even  supposing  the  verdict  to  have  been  properly 
found  for  the  defendants,  the  plaintifis  would  still  ask  for  a  new  trial,  in 
order  that  they  might  remove  the  difficulty  which  had  occurred  on  the 
former  occasion,  by  procuring  the  proper  stamp  on  the  memorandum, 
and  by  accounting  for  the  absence  of  the  attesting  witness. 

We  do  not,  therefore,  feel  ourselves  called  upon  to  give  any  opinion 
apon  the  points  which  have  been  argued  before  us,  which,  so  far  as  can 
be  foreseen,  will  not  occur  on  the  second  occasion,  or,  if  they  should 
occur,  may  be  made  the  ground  of  a  bill  of  exceptions :  and,  looking  at 
the  case  as  one  in  which  the  new  trial  is  granted  substantially  for  the 
benefit  of  the  plaintifis,  to  enable  them  to  increase  the  damages,  we 
think  the  justice  of  the  case  requires  that  there  should  be  a  new  trial  on 
payment  of  costs  by  the  plaintiffs.  Rule  absolute  accordingly. 


•PONTIFEX  and  Another  r.  WILKINSON.  [nb 

Tha  plaintift  decUied  in  aMumpiit  apon  a  eontraet,  by  which  they  were  to  manufiietttra  and 
flx  eomplele  for  the  defendant  a  certain  copper,  dec.  necessary  for  the  fitting  up  of  a  brew- 
hMiee»  aocordins  to  a  spediication,  for  a  certain  price,  and  the  defendant  was  to  permit  the 
itfynM^**  to  put  up  the  work  and  pay  fer  the  same  on  the  delivery  and  fixing  up  thereof; 
•saigning  as  a  breach  that  the  defendant  would  not  permit  the  plaintiflb  further  to  proceed 
with,  and  to  complete  the  work,  but  discharged  them  therefrom.  Upon  the  trial  of  an  issue 
on  the  readiness  of  the  plaintil&  to  manufectuie  and  complete  the  copper,  dbc,  it  was  left  to 
the  jury  to  say,  upon  die  evidence,  which  party  was  in  feult  in  oocasbning  the  contract  not 
to  be  carried  into  effect: — Hdd,  no  misdirection. 

Assumpsit.  The  first  count  in  the  declaration  stated,  that  on  the  7th 
of  July,  1842,  in  consideration  that  the  plaintiffs,  at  the  request  of  the 
defendant,  had  then  agreed  with^  and  promised,  the  defendant  to  manu- 
fiaicture  and  make  of  the  best  materials  and  best  workmanship,  and  fix 
complete,  exclusive  of  any  bricklayers'  and  carpenters'  work,  for  him 
certain  goods  and  chattels  named  and  specified  in  a  certain  specification 
or  estimate,  that  is  to  say,  &c.,  [setting  out  a  special  contract  for  the 
fittings  up  and  utensils  necessary  for  a  brewhouse,]  at  and  for  a  certain 
price  or  sum,  to  wit,  the  sum  of  635/.  10;.,  and  to  deliver  the  same  to 
bun,  and  fix  the  same  for  him,  when  completed  as  aforesaid,  the  defend* 
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ant  promised  the  plaintifls  to  permit  and  sufier  them  to  pefform  and 
complete  the  said  work  on  the  terms  aforesaid,  and  also  to  accept  the 
said  goods  and  chattels  of  the  plaintifib  when  so  manufactured,  made, 
and  fixed  as  aforesaid,  and  pay  for  the  same  the  price  aforesaid  on  the 
delivering  and  fixing  thereof:  Averment,  that,  although  the  plaintifii», 
confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  on  the 
day  and  year  aforesaid,  commence,  and  in  part  manu&cture  the  said 
goods  and  chattels  on  the  terms  aforesaid,  and  had  always  been  ready 
and  willing,  and  still  were  ready  and  willing,  to  manufacture  and  com* 
*761     P'^^^  ^^  whole  of  the  said  goods  and  chattels,  and  fix  the  *same 

when  completed,  upon  the  said  terms ;  whereof  the  defendant,  on 
&c.,  last  aforesaid,  had  notice ;  yet  the  defendant,  on,  &c.,  last  aforesaid, 
did  not  nor  would  not  sufler  or  permit  the  plaintifls  further  to  proceed 
with,  or  complete,  the  manuiacture  of  the  said  goods  and  chattels,  but, 
on  the  contrary,  wholly  refused  so  to  do,  and  afterwards,  on,  &c.,  last 
aforesaid,  wrongfully  and  absolutely  discharged  the  plaintifls  firom  pro* 
ceeding  with  and  completing  the  manufacture  of  the  residue  thereof;  by 
means  whereof  they,  the  plaintifls,  had  lost  and  been  deprived  of  divers 
great  gains  and  profits  which  would  otherwise  have  arisen  and  accrued 
to  them  firom  the  completion  and  fixing  of  the  said  goods  and  chattels ; 
and  the  price  and  value  of  the  work  by  them  so  done,  and  of  the  work 
to  be  by  them  completed,  were  unpaid  and  unsatisfied,  and  the  said  part- 
completed  works  had  become  and  were  of  no  value  and  wholly  lost  to 
the  plaintifls,  &c.     The  declaration  also  contained  counts  for  goods  sold 
and  delivered,  for  goods  bargained  and  sold,  for  work  and  labour,  and 
upon  an  account  stated. 

The  defendant  pleaded,  first,  non  assumpsit ;  secondly,  to  the  first 
count,  that  the  plaintifl*s  were  not  ready  or  willing  to  manuiacture  and 
complete  the  whole  of  the  said  goods  and  chattels  in  that  count  men* 
tioned,  and  to  fix  the  same  when  completed  upon  the  said  terms,  in 
manner  and  form  as  the  plaintifls  had  in  the  said  first  count  alleged ;  thirdly, 
to  the  first  count,  that  he  did  suffer  and  permit  the  plaintifls  to  proceed 
with  and  complete  the  manufiicture  of  the  said  goods  and  chattels,  and 
did  not  discharge  the  plaintifls  from  proceeding  with  or  completing  the 
manufacture  of  the  residue  thereof,  or  any  part  thereof,  for  the  defendant, 
modo  et  form! ;  fourthly,  to  the  first  count,  that,  after  the  making  of  the 
said  contract  and  promise  by  the  plaintifls  and  the  defendants  respectively 
in  that  count  mentioned,  and  before  any  breach  thereof  by  the  defendant, 
4K^Y1    to  wit,  *on  the  12th  of  August,  1842,  it  was  mutually  agreed  by 

the  plaintiffi  and  the  defendant  that  neither  of  them  should  there* 
after  perform  the  said  contract  or  promise  on  their  respective  parts,  and 
that  the  same  should  be  respectively  then  waived,  abandoned,  and  re 
scinded,  and  that  the  plaintiffs  and  defendants  should  be  then  respect 
ively  discharged,   and    they  then  respectively  discharged  each  otbei 
firom  performing  the  soxd  contract  a*id  promise,  and  the  said  con:raci 
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aod  promise  were  then,  in  pursuance  of  the  last-mentioned  agreement, 
respectively  waived,  abandoned,  and  wholly  rescinded  by  the  plaintiffs 
aod  defendant  respectively — verification. 

The  plaintiffs  joined  issue  on  the  first  three  pleas,  and  replied  de 
mJQiia  to  the  fourth,  \rfiereupon  issue  was  joined. 

By  their  particulars  of  demand  the  plaintiffs  claimed  535/.  10s.  in  re> 
Kftct  of  the  contract  referred  to  in  the  first  count  of  the  declaration ; 
^/.  «  for  preparing  and  copying  the  drawings  of  the  machinery  and 
plant  in  the  firat  count  mentioned,  and  for  making  a  duplicate  thereof 
for  the  defendant,  and  at  his  request,  and  which  drawings  were  prepared 
for  use  in  or  about  the  month  of  July,  1842,  and  were  then  delivered  to  the 
d^md4mt;^^  and  18/.  lljr.  6d.  for  certain  gun-metal  cocks,  levers,  gauges, 
fcc.,  supplied  by  the  plaintiffii  to  the  defendant. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  adjourned  sittings 
m  London  after  Michaelmas  term,  1843.  The  plaintiffs  were  copper- 
founders  and  vat  and  backmakers,  carrying  on  business  in  Shoe  Lane ; 
the  defendant  was  an  ironmonger,  whose  place  of  business  was  in  the 
Quadrant,  Regent  Street.  In  June,  1842,  the  defendant,  having  received 
an  order  to  fit  up  a  brewery  at  Wimpole  Hall,  the  seat  of  the  Earl  of 
Hardwicke,  applied  to  the  plaintiffs  for  an  estimate  for  a  copper,  vats, 
and  other  suitable  fittings.  After  several  "^communications  on  the  r^^ 
subject,  the  defendant  on  the  24th  of  June  wrote  to  the  plaintiffs 
as  follows : 

<<  T.  Wilkinson's  compliments  to  Messrs.  Pontifex  &  Wood,  and  begs 
to  enclose  them  an  outline  of  his  idea  of  the  sizes  that  will  do  for  the 
breweiy  in  question ;  but  which  he  submits  to  their  superior  judgment, 
sad  will  call  in  the  morning,  as  arranged,  to  see  what  they  have  done  in 
it  previously  to  the  estimate  being  gone  into.  [Here  followed  a  particular 
enumeration  of  the  articles  required,  to  be  <  guarantied  to  be  kept  in 
'epair  firee  of  expense  for  twelve  months  after  its  completion.']  So  that 
all  and  every  expense  must  be  included  in  the  estimate,  whether  speci- 
fied or  not,  (including  a  hand  mashing  machine ;)  so  that  you  are  to 
coDsider  that  you  are  to  find  every  thing,  except  the  bricklayers'  woik, 
carpenters'  work,  and  the  necessary  labour  requisite  in  removing  heavy 
articles  to  fix  them  in  their  proper  situations,  which  wiU  place  you  in  the 
same  situation  only  as  Mr.  Wilkinson  is  bound. 

<<N.  B.  M  extras  whatever  will  be  allowed.^* 

In  reply  to  this  note,  the  plaintiffs,  on  the  7th  of  July,  wrote  as  follows : 

"A  dome  and  pan  copper  fitted  up  with  chimney  and  valves,  &c., 
[here  followed  a  particular  enumeration  and  description  of  all  the  articles 
required,]  men's  coach-hire  and  time  travelling,  carriage  of  the  whole 
to  the  job,  men's  diet  and  lodging. 

<<The  whole  of  the  above,  fitted  up  with  the  best  material  of  each 
different  sort,  and  with  the  best  workmanship,  and  fixed  complete,  ex* 
clusiTe  of  any  bricklayers'  or  caipenters'  work,  will  come  to  535/.  lOf^ 
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We  also  agree  to  lepair  any  defect  that  may  be  found  in  the  woikman« 
ship  when  the  whole  is  set  to  work,  and  also  to  do  any  repairs  that  may 
*791  ^^  required  iyr  twelve  ^months  from  the  time  of  being  finished, 
-'  provided  such  repairs  are  required  in  the  fair  wear  and  tear  of  the 
utensilsy  cocks,  pipes,  pumps,  &c. ;  but  we  do  not  hold  ourselves  re« 
sponsible,  in  any  way,  for  any  repairs  that  may  be  necessary  to  any  part 
of  the  plant  caused  by  negligence,  accident,  wilful  n^lect,  or  otherwise 
than  fiiir  wear  and  tear." 

On  the  following  day  the  defendant  vnrote  to  the  plaintifls  as  follows:-^ 

« I  have  been  confined  to  my  room  since  I  saw  you,  or  you  would 
have  had  the  orders  for  the  fittings  of  the  brewhouse  earlier.  I  beg  you 
will  put  the  copper  immediately  under  hand ;  and  it  must  be  delivered 
at  Wimpole  in  three  weeks  or  a  month,  as  the  building  is  to  be  covered 
in  by  the  end  of  July.  The  other  part  should  be  ready  by  the  middle 
of  August.  I  trust  you  will  do  all  in  your  power  to  meet  these  arrange- 
ments. I  must  say  the  price  is  more  than  I  expected,  when  I  draw  the 
comparison  with  the  other  house  I  spoke  o^  inasmuch  as  there  is  less 
pipe,  and  one  pump  less,  and  various  other  things.  I  really  think  you 
should  make  it  the  500/.  to  cover  all,  as  I  must  make  the  party  a  com- 
pliment of  at  least  10/. ;  and  the  same  sum  I  have  paid  for  the  plans 
you  saw.  Be  good  enough  to  let  me  hear  from  jou  upon  this  subject; 
and  let  me  have  the  other  set  of  plans  as  early  as  you  conveniently  can." 

On  the  19th  of  July,  the  defendant  wrote  to  a  person  in  the  employ 
of  the  plaintifls  as  follows : — 

<(  I  trust  you  are  getting  on  with  the  copper,  as  th^y  are  pushing  me 
daily.  Will  you  oblige  me  with  a  line  when  it  will  be  ready,  and  I  will 
ttien  direct  the  carrier  to  call  for  it.  You  must  also  get  on  with  the  backs 
and  other  things  &st ;  for  I  find  that  the  whole  thing  must  be  completed 
«gQ1  a  month  earlier  than  I  expected.  Perhaps  *you  will  send  me  a 
''  note  when  they  will  also  be  ready.  The  set  of  drawings  for  my 
Qse  I  have  not  yet  received ;  also  plan  for  setting  the  copper,  at  your 
early  convenience. 

«  P.  S.  Be  good  enough  to  remind  Mr.  Pontifex  to  send  me  an  answer 
to  my  last  note." 

To  this  letter  the  plaintifls  replied  on  the  31st  :-— 

c<  We  put  the  whole  of  the  work  in  hand  as  soon  as  the  order  arrived; 
but  we  fear  we  shall  not  be  able  to  complete  it  as  soon  as  you  name. 
We  will,  however,  do  all  in  our  power  to  meet  your  wishes,  so  that  the 
quality  of  the  work  is  not  injured.  We  shall  be  most  happy  to  make  a 
deduction  from  the  amount  of  contract,  if  we  find,  when  the  job  is  com- 
pleted, that  we  can  do  so.  The  whole  of  the  articles  are  put  down  as 
low  as  possible ;  but  in  fixing  we  are  obliged  to  allow  a  certain  latitude; 
therefore  it  will  much  depend  on  what  assistance  we  get  on  the  spot: 
and  whatever  our  estimate  of  the  expense  of  fixing  exceeds  the  costs, 
we  shall  be  happy  to  giro  you  the  benefit  of." 
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The  order  &r  the  goods  ivfaich  jfbrmed  the  subject  of  the  second  count, 
was  contained  in  a  letter  of  the  1st  of  August,  describing  them,  and  re* 
questing  that  they  might  be  sent  as  soon  as  possible,  "with  a  note  when 
the  copper  will  be  ready,  and  also  the  plans,  which  T.  W.  has  not  yet 
received." 

On  the  12th  of  AuguA  tiie  plaintifis  addressed  the  following  letter  to 
the  defendant: — 

<«  £.  &  W.  Pontifex  &  Wood  present  their  compliments,  and  beg  to 
acquaint  Mr.  Wilkinson  that  the  dome  of  the  copper  having  cracked  in 
the  working,  they  cannot  proceed  further  with  it  till  they  get  a  dome, 
and  that  it  will  be  ten  days  before  it  is  ready.  In  the  mean  time  it  wiD 
be  advisable  to  make  a  final  arrangement  as  to  the  payment.  Mr.  Wil* 
kinson  said  he  would  pay  *as  he  received  the  money.  This  will  |.«g« 
be  perfectly  satisfactory,  if  he  will  give  an  order  on  Lord  Hard-  ^ 
wicke's  steward  for  the  amount." 

It  appeared,  that,  in  consequence  of  this  note,  some  personal  com* 
munication  took  place  between  the  parties,  which  ended  in  the  drfend- 
ani's  giving  the  plaintifis  a  reference  as  to  his  responsibifity :  and  on  the 
16th  of  August  the  plaintifis  wrote — m  We  have  made  the  inquiry  ^ere 
you  referred  to ;  and  it  is  not  so  satisfactory  as  to  justify  us  in  giving 
you  credit  for  such  an  amount  without  some  security ;"  and  again  on 
the  19th,  <«  I  will  call  on  you  any  time  you  appoint  next  week,  although 
I  cannot  see  what  use  it  will  be,  unless  you  are  prepared  to  give  some 
security.  We  have  made  inquires  of  the  parties  you  have  referred  us 
to,  and  they  were  so  guarded  and  reserved  in  what  they  stated,  that  the 
reference  cannot  be  considered  as  at  all  satis&ctoiy.  We  are  not 
desirous  to  drive  you  (as  you  seem  to  think)  into  a  comer:  we  are 
4esirous,  on  the  contrary,  to  do  all  we  can  for  your  accommodation 
consistent  with  our  own  security,  which  you  very  fairiy  admitted  we 
were  bound  to  look  to." 

Ob  the  25th,  the  defendant,  in  a  letter  addressed  to  tiie  plainti£S^ 
expostulated  with  them  upon  what  he  called  « an  attempt  to  make  an 
inroad  upon  his  credit  and  standing  in  society  as  a  tradesman;"  to 
which  the  plaintifis  replied  as  follows : — 

« In  the  position  in  which  things  were  when  I  saw  you  last,  as  men 
of  business  we  could  not  be  satisfied  with  any  thing  dioit  of  security. 
Being  extremely  desirous  to  ascertain  the  truth,  we  have  been,  and  are, 
making  other  inquiries.  We  shall  be  most  happy  if  the  result  vriii  alter 
our  views.  When  we  have  completed  them  we  will  communicate  with 
you,  and  will  endeavour  that  the  delay  shall  be  as  short  as  possible." 

*0n  the  same  day  the  defendant  referred  the  plaintiffi  to  a  firm    ^^gA 
at  Birmingham  with  which  he  had  extensive  dealings;  and  on  the    ** 
26th,  he  received  firom  the  plaintifis  the  following:-^ 

«  Smce  my  letter  of  yesterday  we  have  made  the  inquiries  referred  to, 
which,  we  regret,  confirm  our  impressions  as  to  the  necessity  of  a  security. 
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We  had  hoped  that  the  result  would  have  been  different.  Notwithstand- 
ing our  desire  to  give  a  favourable  interpretation  to  our  information,  yet, 
as  prudent  and  cautious  men  of  business,  we  cannot,  looking  at  all  the 
circumstances,  come  to  any  other  conclusion.  We  must,  therefore,  beg 
the  favour  of  your  providing  for  us  the  required  security,  or  giving  us 
an  order  for  payment  upon  the  steward  of  the  Earl  of  Hardwicke,  or 
obtaining  the  promise  of  the  architect  to  give  us  an  order  for  payment 
of  our  account.'' 

The  defendant,  in  a  letter  of  the  29th  of  August,  declined  to  give 
security  or  an  order  as  required,  and  insisted  upon  the  plaintiffs  giving 
up  the  order  or  finishing  it  at  once,  as  he  could  not  allow  it  to  go  on 
unless  they  gave  an  undertaking  to  deliver  and  fix  the  whole  in  one 
month  fi-om  that  time;  and  also  intimating  that  «(the  cocks,  &c.  (ordered 
on  the  1st)  not  being  sent  in  time,  he  must  decline  taking  them,  as  he 
had  got  them  elsewhere."  The  plaintifis'  answer  to  this  letter  was  as 
follows  ^— 

<<  We  assure  you  we  extremely  regret  the  position  we  are  in  with  you. 
With  every  disposition  to  maintain  the  kindly  feelings  with  which  we 
commenced,  we  find  diat,  as  men  of  business,  we  are  unable  to  pursue 
any  other  than  the  plan  we  have  proposed  to  you  for  security.  We 
should  propose  to  take  the  payment  you  would  receive,  but  that  you 
diould  contrive  some  means  by  which  we  may  be  assured  that  the  money 
*831  ^"^  ^^  *^^^  ^^^  hands.  We  are  aware  that  this  is  only  another 
mode  of  asking  security ;  but  we  wish  to  leave  the  mode  to  your* 
self  by  which  we  may  be  made  secure.  If  you  were  in  our  position, 
you  would  at  once  perceive  that  we  are  only  doing  that  which  you  your- 
self would  do.    The  cocks  are  nearly  ready.'' 

On  the  following  day,  viz.  the  80th  of  August,  the  defendant's  attorney 
wrote  to  the  plaintiffs  as  follows : — 

<<  My  client,  Mr.  Wilkinson,  of  the  Quadrant,  Regent  Street,  has  sent 
me  a  contract  entered  into  by  you  with  him*,  and  some  correspondence 
relating  thereto.  In  ignorance  of  the  plan  upon  vdiich  jonr  firm  con- 
ducts its  business,  it  does  appear  to  me  that  your  course  of  conduct  in 
this  matter  savours  of  injustice,  if  not  of  vexatious  and  untradesman-like 
conduct. 

•<<I  am  of  course  opevto  your  version  of  the  story;  but,  as  at  present 
instructed,  I  find  a  contract  anxiously  sought  for  and  entered  into  by  yoA 
for  the  supplying  certain  work  to  Mr.  Wilkinson.  This  contract  is  dated 
the  7th  of  July.  On  the  21st  you  write  the  woik  is  in  progress  of  com- 
pletion, and  on  the  12th  of  August  Mr.  Wilkinson  is  for  the  first  time 
called  upon  to  satisfy  you  of  his  responsibility.  Surely,  it  became  yon 
to  be  less  tardy  in  taking  this  new  ground.  However,  he  refers  you  to 
a  respectable  house,  firom  which  you  receive  assurances  which  would 
have  been  satisfactoiy,  but  for  reasons  in  no  way  affecting  my  dient. 
Mr*  W.  dien  refiers  you  to  a  very  substantial  firm  at  Birmingham,  1^^ 
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HfJhoBi  be  baa  long  transacted  business.  You  decline  to  apply.  Mr. 
Steely  a  vety  respectable  man,  tben  takes  tbe  trouble  to  call  on  you ; 
and,  from  his  statement,  it  appears  you  have  conceived  some  opinion 
prejudicial  to  Mr,  Wilkinson's  propriety  of  conduct :  and  I  therefore 
call  upon  you,  as  respectable  men,  in  common  justice,  to  allow  him  an 
opportunity  to  remove  these  ^impressions.  I  must  require  this  poj 
independently  of  any  existing  difference  between  you." 

In  reply  to  this  letter  the  plaintiffs  intimated,  on  the  following  day, 
that  they  were  not  satisfied  with  the  reference  the  defendant  gave  them, 
and  therefore  required  some  security  <<  for  the  payment  of  their  goods 
k/ore  they  toert  dkUvered,^* 

On  the  31st  of  August,  the  defendant's  attorney  again  addressed  tbi> 
{daiiUifis  as  follows : — 

((As  I  find  firom  the  tenor  of  your  reply  to  my  letter  that  we  shall  be 
unable  to  settle  this  matter,  I  have  no  alternative  but  to  advise  my  client 
to  insist  on  your  completion  of  your  contract,  if  he  considers  it  bene- 
ficial, as  I  consider  you  should  have  doubted  his  responsibility  before 
you  agreed  to  fiimish  the  work." 

And  on  the  14th  of  September  he  again  addressed  them  as  follows :— ^ 

(( I  communicated  your  condition  for  performance  of  the  work  on  ac^ 
oount  of  Mr.  Willdnso J,  to  him ;  and,  although  I  still  contend  that  it 
was  quite  out  of  your  power  to  maintain  the  position  you  assumed,  we 
have  considered  it  more  advisable  to  dispense  with  your  assistance  in 
the  matter.  I  accordingly  beg  to  return  your  plans.  You  will  oblige 
me  by  giving  any  plans  you  have  belonging  to  Mr.  Wilkinson  to  the 
bearer." 

To  this  the  plaintiffs  replied  on  the  same  day : — <<  Although  Mr.  Wil- 
Idnson  may  consider  it  more  desirable  to  dispense  with  our  assistance  in 
the  supply  of  the  goods  he  has  ordered,  we  shall  not  submit  to  the  loss 
of  making  the  various  articles,  and  having  them  thrown  on  our  hands, 
which,  we  suppose,  is  what  you  mean  by  the  above  observation.  As 
soon  as  finished,  we  shall  require  payment  for  them ;  and  you  will  con* 
lider  this  as  »  notice  to  that  effect." 

^And  on  the  I6th  of  September  the  defendant  received  firom  the  r*gg 
plaintiffs'  attorneys  the  following  notice : — 

<(  We  are  desired  by  our  clients,  Messrs.  Pontifex,  of  Shoe  Lane,  to 
inform  you  that  the  copper,  mash-tun,  pipes^  and  cocks,  ordered  by  you, 
aie  ready ;  and  that  the  other  things  are  proceeding  with  all  possible 
despatch.  The  copper,  mash«tun,  &c.,  will  be  delivered  upon  payment 
by  you  of  the  value,  according  to  your  order :  and  they  desire  us  also 
to  say^  that,,  whenever  you  shall  pay  for  the  remainder  of  the  things,  they 
^riilalso  be  prepared  to  fix  them.  In  case  payment  is  not  made  in  due 
cottne,  we  have  instructions  to  proceed  against  you." 

On  the  part  of  the  defendant  it  was  insisted,  that,  assuming  the  con- 
tmbt  declared  on  to  be  a  binding  contract  within  the  statute  of  firauds, 
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the  fixing  the  woik  was,  by  its  terms,  a  condition  precedent  to  the  plain- 
tiffi'  right  to  demand  payment,  or  at  least  that  the  fixing  and  the  pay- 
ment were  to  be  simidtaneous  acts; (a)  that,  upon  the  evidence,  it  was 
clear  that  the  plaintifis  were  not  ready  and  willing  to  complete  and  fix, 
as  alleged  in  the  first  count ;  and  that  it  was  their  defiiult  alone  that  pre* 
vented  the  contract  firom  being  carried  into  effect.  It  was  farther  sab* 
mitted,  that  there  was  no  complete  contract  to  satisfy  the  statute,  that 
which  was  relied  on,  as  the  contract,  being  silent  as  to  the  time  ana 
mode  of  payment,  and  being  in  other  respects  not  a  final  agreement. 

With  respect  to  the  cocks,  &c.,  the  subject  of  the  demand  in  the 
second  count,  the  evidence  was,  that,  on  the  19th  of  September,  they 
were  sent  in  a  cart  to  the  drfendant's  shop,  that  a  portion  of  them  were 
,9^1  carried  in  *and  laid  on  the  floor,  but  that  the  defendant  caused 
''  them  to  be  replaced  in  the  cart,  and  refused  to  receive  them.  As 
to  the  plans,  it  appeared  that  they  consisted  of  two  sets,  the  one  a  set 
of  working  plans  which  had  been  made  for  the  use  of  the  plaintifis,  the 
other  a  copy  for  the  defendant,  the  hUer  only  haaring  been  ddivered. 

For  the  defendant  it  was  urged,  that  there  was  no  delivery  or  appro- 
priation or  acceptance  to  entitle  the  plaintifli  to  recover  either  on  the 
count  for  goods  sold  and  delivered,  or  goods  bargained  and  sold,  the 
price  of  the  cocks  or  of  the  plans,  and  that  those  articles  being  merely 
accessoiy  to  the  contract  alleged  in  the  first  count,  the  plaintiffi  fiaSisg 
to  establish  that  count,  failed  altogether. 

His  lordship  told  the  jury  that  the  question  for  their  consideration  upon 
the  first  count  was,  which  party  was  in  fault  in  occasioning  the  contract 
not  to  be  carried  into  effect ;  and  that,  if  they  thou^t  the  subsequent 
correspondence  between  the  parties  as  to  the  defendant's  responsibility, 
or  the  giving  of  security,  imported  into  the  contract  an  additional  tem 
to  that  effect,  the  plaintifis  were  entitled  to  recover. 

The  jury  returned  a  verdict  for  the  plaintifis,  damages  1751.  2s.  2d.; 
being  140/.  for  the  breach  of  the  special  contract ;  16/.  lOf  •  9d.  for  the 
plans ;  and  18/.  lit.  6d.  for  the  cocks,  &c. 

ByleSf  Serjt.,  in  Hilary  term  last,  pursuant  to  leave  reserved  to  him  >t 
the  triaH  obtained  a  rule  nisi  to  reduce  the  damages  by  the  amount  of 
those  found  on  the  special  contract ;  or  for  a  new  trial  generally,  on  the 
grounds  of  misdirection,  and  that  the  verdict  was  against  evidence. 

Sir  T.  WUde^  Serjt.,  (with  whom  was  Pelersdorf,)  in  Easter  tmD» 
*871  ^^^^^  cause.  The  contract  being  silent  *as  to  the  time  of  pay- 
ment, the  law  would  imjlj  that  ^e  goods  were  to  be  paid  for 
upon  being  completed  and  fixed,  just  as  the  law  will  imply  a  contract 
for  a  reasonable  time  where  the  parties  have  omitted  to  express  it; 
./bxiff/  y.  Levy,  10  Bingh.  376,  4  M.  &  Sc.  217 ;  Hoadly  r.  M^Lame, 
10  Bingh.  482,  4  M.  &  So.  340;  Elmwe  v.  Khigscote,  6  B.  &  C.  683» 


(a)  It  u  diificalt  to  oonorift  of  tvro  tds  m  ■mnltMieoai,  one  of  which  (payaient)  kk 
BMiiUrjf  and  tho  oUier  (Azing  the  aiticki)  oonlinaoiMt 
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8  D.  &  R.  343.  [Cresswell,  J.,  referred  to  Jhihcmfi  v.  Jlfomn,  4  Mann. 
fc  Gr.  460.]  Here,  before  the  arriyal  of  the  time  for  the  completion  cf 
the  contract,  viz.,  on  the  12th  of  August,  the  plaintifls  had  notice  from 
die  defendant  that  he  did  not  mean  to  pay  for  the  goods  on  deliveiy. 
The  defendant  had  then  broken  his  contract ;  and  from  that  time  the 
parties  were  acting  upon  an  understanding  that  the  defendant  was  not 
ready  to  pay  for  the  goods  upon  the  delivery  and  fixing  thereof.  [Cre8»> 
WELL,  J.  Suppose  the  defenduit  had  expressly  said  he  would  not  pay 
for  the  goods  at  the  time  of  delivery,  would  the  plaintifls  have  been  en^ 
titled  to  maintain  an  action  against  him  for  not  allowing  them  to  fix  and 
deliver  the  goods,  the  time  for  the  performance  of  the  defendant's  part 
of  the  contract  not  having  arrived  ?]  SubstantiaUy  they  would.  These 
uticles,  it  is  to  be  observed,  are  not  such  as  the  plaintiffs  could  take 
back  when  once  fixed.  [Cresswell,  J.  In  Hoadly  v.  M^LcAne  the  ac- 
tion was  for  not  accepting  the  carriage.  Tikdal,  C.  J.  That  would 
seem  to  have  been  the  proper  form  of  action  here.]  Where  the  delivery 
and  payment  are  to  be  simultaneous  acts,  and  the  buyer  gives  notice  that 
he  will  not  pay  for  the  goods  on  delivery,  Uie  seller  would  be  placed  in 
a  situation  of  extreme  peril  if  he  were  bound  to  deliver  the  goods  be- 
fore he  could  sue  the  buyer  for  his  breach  of  contract.  It  is  not  open  to 
the  defendant's  counsel  now  to  object  that  the  *Lord  Chief  Justice,  r«on 
in  bis  direction  to  the  jury,  adopted  the  precise  mode  in  which 
the  question  was  stated  by  himself  in  addressing  the  jury.  With  respect 
to  the  cocks,  &c.,  die  order  for  them  was  quite  independent  of  the  spe- 
cial contract ;  and  the  evidence  showed  a  sufficient  delivery  to  entitle  &e 
plaintiffi  to  recover  their  value  as  for  goods  sold  and  delivered.  As  to 
the  plans,  the  defendant  could  not  have  been  misled  by  the  statement  in 
the  particulars  that  they  had  been  delivered  to  him.  He  must  have 
known  that  one  set  of  the  plans  was  necessarily  retained  by  the  plaintifls 
to  enable  them  to  do  the  woric.  Particulars  of  demand  are  not  to  be 
construed  with  the  same  strictness  as  special  pleas.(a) 

J^feff,  Serjt.,  in  support  of  his  rule.  In  the  absence  of  an  express 
contract  to  die  contrary,  the  fixing  of  the  work  and  the  payment  of  the 
price  must  be  contemporaneous (i)  acts.  The  plaintiffs  having*  refused 
to  perform  their  part  of  the  contract  by  the  delivery  and  fixing  of  the 
articles,  dieir  right  to  call  upon  the  defendant  for  payment  never  attached. 
The  contract  being  in  writing,  nothing  that  passed  by  parol  could  be 
allowed  to  vary  it;  Goss  v.  Lord  JVi^ien^,  6B.  &  Ad.  68,  2N.  kM.  28; 
Monkall  V.  I^itn,  6  M.  &  W.  109.  And  there  is  nothing  in  the  corre- 
spondence that  ensued  between  the  parties  after  the  plaintifls  declined  to 
proceed  with  the  woric  unless  security  were  given  for  the  payment  of  the 
pnce,  that  amounted  to  a  new  contract.  The  question  left  by  the  Lord 
(%ief  Justice  to  the  jury  was  not  the  proper  one  to  be  submitted  to  them 
^n  the  record  as  firamed.    The  real  question  was,  whether  the  plain^ 

(a)  See  AnoMm  ▼.  Bbdj^fon,  4  Taunt  190.  (6)  Vide  fopri,  85,  n.  a. 
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ti08  had  performed  their  part  of  the  contract  so  as  to  be  entitled  to  call 
•oQi  upon  the  defendant  to  perform  his.  And,  whatever  may  have 
''  *been  urged  before  the  juiy,  such  was  not  the  meaning  of  the  de- 
fendant's counsel.  With  respect  to  the  cocks  and  other  small  articles, 
the  plaintifis  clearly  cannot  recover  the  price  of  them,  either  under  the 
count  for  goods  sold  and  delivered,  goods  bargained  and  sold,  or  woik 
and  labour :  their  remedy,  if  under  the  circumstances  the  defendant  was 
not  justified  in  refusing  to  receive  them,  was  by  an  action  for  refusing  to 
accept  pursuant  to  his  contract :  Atkinson  v.  JSeU,  8  B.  &  C.  277, 2  Mann. 
&  R.  292.  Then,  as  to  the  plans,  the  particulars  of  demand  charge  for 
the  whole  as  delivered  to  the  defendant :  whereas,  as  to  one  set,  it  was 
conceded  that  they  were  not,  and  never  were  intended  to  be,  delivered, 
but  were  made  for  the  plaintiffs'  own  use.  [Tindal,  C.  J.  If  the  plain- 
tiffs fail  to  recover  on  the  special  count  for  breach  of  the  contract,  I  do 
not  see  how  they  can  recover  for  the  woiking  plans,  which  would  not 
have  been  charged  for  had  the  work  been  completed  and  paid  for  ac- 
cording to  the  contract.]  These  plans  were  all  ancillary  to  the  contract; 
and,  the  contract  failing,  they  necessarily  fall  with  it.  Besides,  the  de- 
fendant's proposal  of  the  24th  of  June  expressly  provides  that  «no 
extras  whatever  will  be  allowed."  There  clearly,  then,  was  no  implied 
promise  on  the  defendant's  part  to  pay  for  any  of  the  plans. 

Cut.  adv.  vuU, 

TiHDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  The  ques- 
tion in  this  case  has  been  raised  before  us  on  a  rule  obtained  by  the 
defendant,  either  to  reduce  the  damages  by  the  amount  of  those  found 
on  the  special  count,  that  is,  in  substance,  to  enter  a  verdict  for  the  de- 
fendant, on  that  count,  according  to  leave  given  at  the  trial,  or  for  a  new 
trial  generally  on  the  whole  of  the  cause  of  action. 
4IOQ1  *The  declaration  contained  a  special  count  upon  a  contract  that 
the  plaintiffs  should  manufacture  and  make,  and  fix  complete  (ex- 
cept bricklayers'  work,  &c.)  for  the  defendant,  a  certain  copper  and 
other  utensik  necessary  for  the  fitting  up  of  a  brewhouse,  according  to  a 
specification,  for  the  price  of  535/.  10^.,  and  that  the  defendant  should 
permit  the  plaintiffs  to  put  up  the  work,  and  should  pay  for  the  same  on 
the  delivery  and  fixing  up  of  the  woik :  and  the  breach  assigned  was, 
that  the  defendant  would  not  permit  the  plaintifis  further  to  proceed  with 
and  complete  the  work,  but  absolutely  discharged  them  from  proceeding 
with  the  completion  thereof. 

There  were  counts  for  goods  sold  and  delivered,  goods  bargained 
and  sold,  and  work  and  labour  and  materials;  which  general  counts 
applied  to  other  and  different  demands.  But,  as  the  jury  have  found 
their  verdict  for  the  plaintiffs  as  to  the  whole  of  the  demand,  though  with 
separate  damages  upon  the  different  counts,  and  as  the  defendant  con- 
tends the  verdict  is  wrong  in  every  part,  the  first  ground  upon  which  the 


1  Manning,  Granger,  &  Scott.  90 

rale  was  granted  will  not  apply  to  this  state  of  the  case ;  but  tiie  real 
question  is,  whether  there  should  be  a  new  trial. 

The  case  was  argued  on  the  part  of  the  defendant  upon  the  ground 
of  misdirection  by  the  judge  at  the  trial.  The  questions  as  to  the  spe- 
cial count  which  arose  upon  the  pleadings  were,  in  point  of  form,  two ; 
first,  whether  the  plaintifis  were  ready  and  willing  to  manufacture  and 
complete  the  whole  of  the  goods,  and  to  fix  the  same  according  to  the 
terms  of  the  contract ;  secondly,  whether  the  defendant  discharged  the 
plaintifis  from  proceeding  with  and  completing  the  manufacture  of  the 
said  goods ;  which  two  questions  amount,  in  reality,  to  no  more  than 
one,  viz.,  whether  the  non-completion  of  the  contract  proceeded  firom 
the  'wrongful  act  and  conduct  of  the  plaintifis  in  refusing  to  finish,  r^« 
or  of  the  defendant  in  not  permitting  them  to  finish  the  goods  ao-  ^ 
cording  to  the  terms  of  the  contract. 

The  mode  in  which  this  question  was  left  by  the  judge  to  the  jury  was 
this, — ^which  party  was  in  fault  in  occasioning  the  contract  not  to  be  car* 
ried  into  efiect  ?  And  we  see  no  objection,  in  point  of  law,  to  this  mode 
of  leaving  the  question  to  the  juiy  under  the  evidence ;  the  more  es^ 
pecially,  as  the  defendant's  counsel,  in  his  reply  to  the  jury,  had  him- 
self stated  this  to  be  the  proper  question  for  their  consideration.  And  if 
in  coounenting  on  the  evidence  given  at  the  trial  with  the  view  to  the 
explanation  of  the  meaning  of  this  question,  and  of  the  ground  of  deci- 
sion proper  for  the  jury,  the  judge  made  some  observations  which,  as  my 
brother  Byles  contended  before  us,  gave  a  difierent  sense  to  this  question 
than  what  he  himself  intended,  we  think  he  should  have  made  some  sugw 
gestion  to  that  efiect  at  the  time  for  the  consideration  of  the  judge,  and 
not  brou^t  such  objection  forward  now,  for  the  first  time,  before  us : 
and,  even  supposing  the  observations  to  have  been  made  by  the  judge  in 
the  unqualified  manner  now  stated,  that  the  making  such  observations 
cannot  support  a  rule  for  a  new  trial  on  the  ground  of  misdirection,  where 
the  substantial  question  was,  in  fact,  left  for  the  consideration  of  the  jury. 

The  question,  however,  whether  the  plaintifis  wrongfully  withdrew 
fiom  the  completion  of  the  work  on  their  part,  or  whether  they  were  dis- 
charged therdirom  by  the  conduct  of  the  defendant,  was  a  question  of 
fact,  depending  upon  the  construction  the  jury  put,  as  well  upon  the  acts 
of  the  parties  as  upon  their  correspondence :  and,  upon  this  question  of 
fact,  we  are  not  satisfied  that  they  have  come  to  a  proper  conclusion,  or 
that  justice  can  be  done  between  the  parties  without  submitting  the  case 
to  another  trial.  And  we  therefore  give  the  ^defendant  the  oppor-  r«Qo 
tunity  of  having  the  question  re-considered,  by  granting  a  new 
trial  upon  the  usual  terms. 

It  becomes,  therefore,  unnecessary  tfiat  we  should,  at  present,  gire 
viy  opinion  upon  the  points  which  have  been  argued  with  respect  to  the 
ottier  counts  of  the  declaration. 
Rule  absolute  for  a  new  trial,  upon  payment  of  costs. 
toL.  I.  9  V  2 
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k  rareniM  act  (3  &  4  W.  4,  c  53,  t.  50)  directs  that  «  foreign  goods,  derelict,  jetnin,  flotsam, 
and  yonekf  brought  or  ooroing  into  the  United  Kingdom,  shall  be  sulject  Id  die  aame  duties 
as  goods  of  the  like  kind  imported  into  the  United  Kingdom  respeethrelj^,  ara  aaljvct  tp; 
provided  that  all  such  goods  as  cannot  be  sold  for  the  amount  of  duty  due  thereon  shall  be 
delivered  over  to  the  lord  of  the  manor,  &c^  and  shall  be  deemed  to  be  unennmeraled  goods, 
and  shall  be  liable  to  be  chaiged  with  duty  accordingly;''  that  is,  5/.  per  cent,  ad  vsionan. 

Certain  unmanufactured  tobacco  had  been  imported  in  the  year  1835,  and  waiehoneed  in  the 
London  Docks.  In  March,  1836,  it  was,  with  the  permission  of  the  oommiaeiooers  of  th^ 
customs,  shipped  under  bond  for  Ireland.  In  the  course  of  the  voyage  the  ahip,  having  re- 
ceived damage,  was  abandoned  and  driven  on  shore  where  she  remained  aeveval  days,  when, 
the  cargo  having  been  landed,  the  veasel  was  got  off,  and  though  consideraUy  damaged,  was  after- 
wefda  repaired  by  parties  to  whom  she  was  sold^— Bebf,  that  the  tobaoeo  was  not  <<  vrreck" 
within  the  meaning  of  the  statute. 

Case.  The  declaratioa  stated  that  the  plaintiff^  on  die  lOdi  of  Augast, 
I836y  was  the  owner,  and  lawfully  entitled  to  the  possession,  of  certain 
goods,  that  is  to  say,  twenty-five  hogsheads  of  tobacco,  three  bags  of  to* 
bacco,  and  two  mats  of  tobacco,  of  great  value,  to  wit,  of  the  value  of 
10,000/.,  and  which  tobacco  was  then  in  a  certain  warehouse  subject  to 
the  payment  of  the  duties  of  customs  thereon  to  his  late  Ms^esty  King 
William  the  Fourth,  and  subject  also  to  the  control  and  direction  of  the 
defendant,  he  then  being  the  collector  of  the  customs  at  the  port  of  Lon** 
don :  that  the  plaintiff,  on  the  day  and  year  aforesaid,  produced  and  ten<* 
«Qoi    dered  and  offered  to  the  defendant,  he  then  being  *the  collector 
of  the  said  customs  as  aforesaid,  a  bill  of  the  entry  of  the  said 
goods,  written  and  arranged  in  the  manner  and  form,  and  expressing 
and  containing  therein  the  several  matters  and  particulars,  required  by 
the  statute  in  such  case  made  and  provided  to  be  expressed  and  contained 
therein,  and  by  the  collector  of  ^e  customs  in  that  behalf:  and  then 
offered  to  pay  down  to  the  defendant,  he  being  such  collector  as  afore- 
said, and  the  proper  ofScer  to  receive  the  same  in  that  behalf,  the  sum  of 
261/.  \s.  6<Ly  being  the  duties  of  customs  and  charges  which  were  pay- 
able upon  the  said  goods  which  were  so  mentioned  in  such  entry ;  and 
then  also  produced  and  tendered  and  offered  to  the  defendant  two  du- 
plicates of  the  said  bill,  and  offered  to  deliver  to  him  such  number 
of  the  said  duplicates  as  he  and  the  controller  of  the  customs  of  the 
said  port  of  London  required,  in  such  form  and  in  such  manner  as  hj 
thfs  said  statute  and  by  the  said  collector  and  controller  was  directed  and 
required ;  and  then  requested  the  defendant  to  sign  such  bill,  in  order 
that  the  same  might  be  transmitted  to  the  proper  officer  or  person  in  that 
behalf,  as  the  warrant  for  the  deliveiy  of  the  said  goods,  and  to  enable 
die  plaintiff  to  receive  possession  of  the  same ;  and  then  also  requested 
and  required  the  defendant  that  he  should  cause  the  said  goods  to  be 
delivered  to  him  the  plaintiff;  whereupon  it  then  became  and  v^as  the 
duty  of  the  defendant  to  accept  and  receive  from  the  plaintiff  the  same 
duties  and  charges  aforesaid,  and  to  sign  the  said  bill,  and  to  enabte.the 
plaintiff  to  make  use  of  tlie  same  for  the  puipoae  of  obtaiaini^tfie'  deli^ 
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myaBd  possession  of  the  said  goods,  and  to  cause  the  said  goods  to  be 
deliyered  to  the  plaintiff*:  yet  the  defendant,  not  regarding  hb  said  duty, 
did  not  nor  would,  when  the  said  duties  and  charges  as  aforesaid  were 
3o  tendered  to  him  as  aforesaid,  receive  the  said  duties  and  ^charges,  r«Q^ 
or  any  part  thereof,  but  wholly  refused  so  to  do,  and  then  also 
wholly  refused  to  sign  the  said  bill,  although  requested  to  do  so  as  afore- 
said, and  then  also  wholly  refused  to  cause  the  said  goods  to  be  delivered 
to  the  plaintiff;  by  means  whereof  the  plaintiff  had  been  and  was  wholly 
hindered  and  prevented  from  obtaining  the  delivery  and  possession  of  his 
said  goods,  and  was  also  put  to  great  trouble  and  inconvenience,  and 
abo  to  great  chaxges  and  expenses,  to  wit,  the  sum  of  50/.,  in  and  about 
the  endeavouring  to  obtain  the  possession  and  delivery  of  the  said  goods ; 
and  the  plaintiff  was  thereby  also  hindered  and  prevented  from  selling 
aad  disposing  of  the  said  goods  to  a  great  advantage,  as  he  should  and 
saig^  have  done,  and  thereby  sustained  a  great  loss,  to  wit,  the  extent 
of  60002. ;  and  was  thereby  also  deprived  of  great  gains  and  profits,  to 
wit,  to  the  extent  of  5000/.,  which  should  and  might  and  otherwise  would 
halve  arisen  and  accrued  ta  him  had  the  said  duties  and  charges  been 
received,  and  the  said  bill  signed,  and  the  defendant  caused  the  said 
goods  to  be  delivered  to  him  as  aforesaid* 

The  defendant  pleaded  not  guilty ;  and  a  special  verdict  was  found 
which  set  forth  the  following  &cts : — 

The  tobacco  mentioned  in  the  declaration  was  unmanufactured  tobacco 
is^Kiited  in  different  ships  in  the  course  of  the  year  1835,  and  was  duly 
wwehouaed,  under  the  statute  in  that  behalf  made,  in  the  warehouses  of 
the  London  Docks;  and  the  said  tobacco  was  not  the  produce  of,  or  im« 
poited  from,  any  British  possession  in  America. 

Id  March,.  1836,  application  was  made  by  the  owner  of  the  tobacco,  to 
remove  it  from  the  warehouse  in  London,  where  it  then  was,  to  London- 
deny,  in  Ireland^  under  the  provisions  of  the  warehousing  act ;  and  per- 
mi— ion  was  granted  lyon  the  usual  course  being  ^pursued;  and  ^^q^ 
afterwardsy  npon  the  proper  documents  being  produced,  the  to- 
bacco was  delivered  out  of  the  I^ondon  Docks^  and  shipped  on  board 
the  Sarah  for  Londonderry* 

Hie  Sarah  sailed  from  London  with  the  tobacco  on  board  on  the  13th 
of  March,  1836,  and  in  the  course  of  her  voyage  to  Londonderry  arrived 
at  Torbay,  on  the  coast  of  Devon,  on  the  26th  of  March  in  that  year. 

On  Monday,  the  28th  of  March,  1836,  whilst  the  Sarah  was  at  anchor 
at  Toibay,,  at  four  in  the  morning,  during  a  heavy  gale  of  wind,  a  vessel 
called  the  Charles  Grant  (which  had  previously  been  riding  at  about  two 
and  a  half  cables^  length  from  the  Sarah)  drove  foul  of  her,  and  carried 
away  both  her  chains^  her  bowsprit,  and  masts,  cathead,  stancheons,  bul- 
wmks,  and  covering  board ;  and  the  master  and  crew  of  the  Sarah,  sup- 
posing her  larboard  side  to  have  been  stove  m,  and  the  sea  msJdng.  a 
clear  breach  over  her,  with  great  di£Bculty  got  on  board  the  Charles 
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Ghrant  for  the  preservation  of  their  lives,  as  they  then  imagined  that  the 
Sarah  was  going  down. 

The  Sarah  drifted  away  towards  the  shore.  The  master  of  the  Sarah| 
at  daybreak  of  the  said  28th  of  March,  got  on  board  a  fishing  sloop, 
which  put  him  on  shore  about  eight  o'clock  in  the  morning,  when  he  im- 
mediately proceeded,  accompanied  by  the  agent  to  Lloyd's,  to  the  spot 
where  he  imagined  the  ship  had  gone  on  shore,  and  found  her  lying  on 
her  side  upon  the  rocks  at  Roundham  Head,  near  Paignton,  about  five 
miles  from  Brixham ;  and  the  sea  was  then  making  a  complete  breach 
over  her.  On  their  arrival,  the  master  and  agent  found  the  coast-guard 
and  some  other  people  assembled  on  the  shore,  about  fifty  yards  fit)m  the 
ship ;  but  the  day  being  a  stormy  one,  and  tiie  night  before  haying  been 
very  stormy,  none  of  them  could  get  on  board  till  the  tide  feU. 
*961  *1*l^^  weather  having  become  more  moderate,  the  master  of  the 
Sarah,  together  with  the  said  agent,  succeeded  in  getting  on  board 
her  about  half-past  ten  o'clock  in  the  morning  of  the  same  Monday,  and 
found  her  full  of  water. 

Some  parties  fi'om  salvage  vessels  had  previously  obtained  possession 
of  her,  and  they,  together  with  the  master  and  the  said  agent,  afterwards 
succeeded  in  saving  twenty-five  hogsheads,  three  bags,  and  two  mats  of 
tobacco,  being  the  tobacco  in  question  in  this  action.  The  ship  was  in 
great  danger ;  ai<d  it  was  a  very  diiBScult  job  to  get  her  off  the  rocks, 
from  twenty  to  thirty  men  being  employed  for  that  purpose  firom  the  said 
Monday  until  the  Friday  following.  In  order  to  get  her  ofiT,  it  was 
necessary  to  take  out  her  cargo ;  and,  unless  that  had  been  done,  both 
ship  and  cai^o  would  have  perished.  The  tobacco  in  question  was  ac- 
cordingly taken  outof  heron  the  Wednesday  after  she  so  got  on  shore,  which 
was  as  soon  as  the  master  and  agent  and  other  people  employed  could 
do  it. 

When  the  tobacco  was  so  taken  out  of  the  ship,  all  her  masts  were 
gone;  she  was  bilged,  and  had  a  hole  in  her  bottom,  and  there  was  a 
great  deal  of  water  in  her.  Within  a  month  afterwards  she  was  sold  by 
auction  on  behalf  and  by  authority  of  the  owners,  for  the  sum  of  3101., 
having  before  and  at  the  time  of  the  accident  been  worth  9001.  She 
was  then  repaired,  and  subsequently  employed  by  the  purchasers,  and  is 
still  a  British  registered  vessel,  resorting  to  Brixham,  where  she  was  two 
months  ago. 

The  tobacco  thus  saved  was  placed  in  the  hands  of  certain  officers  of 

the  customs  at  Torbay  by  the  salvers,  and  was  forwarded  by  the  said 

officers  to  London,  and  lodged  in  the  St.  Katherine's  Docks  in  London. 

*971    '^^  tobacco,  after  it  *was  so  lodged  in  the  St.  Katherine's  DockSi 

^    was  sold  by  the  owners  thereof  to  the  plamtiff. 

The  tobacco  was  entered  by  the  parties,  as  «  wreck  tobacco,  ex  Squid;'* 
but,  in  the  books  of  the  officers  of  the  customs,  it  stands,  as  « tobacco 
by  the  Squid,  Slade,  Dartmouth." 
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The  tobacco  sustained  considerable  damage  by  its  having  been  im* 
meraed  in  sea  water ;  and  the  weight  of  it,  when  landed  from  the  Squid| 
was  veiy  mach  greater  than  when  shipped  on  board  the  Sarah. 

In  oitler  to  determine  the  value  of  the  tobacco  in  its  damaged  state, 
it  was,  previously  to  the  tender  hereinafter  mentioned,  put  up  for  sale  by 
jrablic  auction  by  the  plaintiff,  as  duty  paid,  and  was  bought  in  at  such 
sale,  inasmuch  as  the  price  then  ofTered  for  the  tobacco  was  less  than  the 
amount  of  the  duty  of  3f.  per  pound  upon  its  original  weight. 

The  value  of  the  tobacco  at  the  time  of  the  tender  of  the  duty  by  the 
plaintiflPs  agent,  as  hereinafter  mentioned,  namely,  on  the  14th  of  August, 
1896,  was  less  than  the  duty  of  3s,  per  pound  upon  its  original  weight ; 
ind  it  could  not  be  sold  for  that  amount  of  duty. 

On  the  14th  of  August,  1836,  a  custom-house  agent  was  instructed,  on 
behalf  of  the  plaintiff,  to  enter  for  home  consumption  the  said  twenty- 
five  hogsheads,  three  bags,  and  two  mats  of  tobacco.  He,  accordingly, 
prepared  a  bill  of  entry  for  the  said  tobacco,  with  the  proper  number  of 
duplicates,  which  were  in  the  following  form : — 

St.  Katherine's  Dock. 

u  Squid,  Slade,  @  Brizham,  ex  Sarah,  Wilkinson,  for  Londonderry, 
wrecked  and  derelict  in  Torbay  on  her  voyage  from  London. 

<<  John  Babry. 

.    *«  Home  consumption  tobacco.  r*gg 

"  Warehoused  by  W.  G.  Legge.  ^ 

a  March  4th,  1836. 
Six  hogsheads,  containmg  ten  thou- 
sand six  hundred  and  forty-five  pounds 
unmanufactured  tobacco,  paying  ad 
valorem  duty  at  five  pounds  per  cent. 
,  as  unenumerated  goods.  P'  Board's 
order,  dated  August  13th,  1839. 
Value  960/.  Nine  hundred  and  fifty 
pounds. 


lbs. 

"SV.No.  6. 

Ihhd. 

1491  net. 

8. 

- 

1503 

• 

14. 

• 

1776 

• 

16. 

• 

2002 

• 

17. 

- 

2053 

- 

22. 

• 

1820 

• 

10645 


Tboicas  Cope. 


««W.  Wybrow. 

"Duty        .        -    Je47  10    0 
"Rent        -        -        0  12    0 


J&18    2    0 


«<  I,  Charles  Ellis,  of  5  Harp  Lane,  do  hereby  declare  that  I  am  au- 
thorised by  the  importer  of  the  goods  contained  in  this  entry,  and  that  I 
enter  the  same  at  the  sum  of  nine  hundred  and  fifty  pounds.    Witness, 
my  Hand,  this  14th  August,  1839. 
« 14th  August,  1839.  "  Chaeles  Ellis." 

Having  prepared  the  said  bill  of  entry,  the  plaintiff's  said  agent  (being 
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authorized  by  fhe  plaintiff  in  that  behalf)  went  to  the  Lon^  Room  in 
the  Custom  House,  to  a  person  employed  there  under  the  collector,  and 
called  a  receiver  of  duties,  (and  which  person  was  then  ^nployed  in 
nnreiving  duties,)  stating  that  he  came  to  pay  ihe  duty  on  die  said  tobaeeo. 
The  said  receiyer,  however,  refused  to  receive  the  duties  himself^  Aying 
it  was  an  unusual  case ;  and  on  that  ground  he  referred  the  said  agert  to 
the  collector. 

The  said  agent  thereupon  went  to  the  defendant,  and  tendered  to  him 
*991  ^^  ^^™  ^^  2581.  Os.  6d,j  being  the  *amount  of  the  duties  on  the 
''  said  tobacco,  if  calculated  at  5  per  cent,  ad  valorem ;  and  die 
said  agent  at  die  said  time  produced  to  the  defendant  die  said  bill  of 
entry  and  duplicates,  and  required  him  to  sign  the  sud  bill  of  entiy. 
The  defendant  would  not  accept  the  said  sum  o(  2681,  Of.  M.,  md  re- 
fused to  sign  the  said  bills  of  entry,  or  either  of  them.  The  defendant 
did  not  stale,  nor  was  he  asked  to  state,  v4iat  sum  he  required  to  be  paid. 
The  said  agent  knew  that  the  tobacco  had  been  wardioused  in  London, 
and  had  been  entered  as  wrecked  on  a  voyage  from  London  to  London- 
deny.  The  said  agent  asked  the  defendant  if  the  bills  of  entry  were 
made  in  the  form  and  manner  that  he  wished :  the  defendant  answered 
they  were  perfectly  correct,  and  that  he  had  no  objection  to  them,  but 
that  he  would  not  take  the  money  offered.  The  defendant  did  not  assign 
any  reason  for  refusing  to  accept  the  money ;  but  the  amount  of  duty 
which  was  payable  on  the  tobacco  had  been  the  matter  of  frequent 
discussion  and  dispute  between  the  defendant  and  the  agent  of  the 
plaintiff. 

The  defendant,  during  all  the  time  aforesaid,  was  collector  of  die  du- 
ties for  die  port  of  London.  According  to  the  course  of  business  at  the 
Custom  House,  he,  in  the  first  instance,  decides  what  amount  of  duty  is 
to  be  charged  on  goods :  but,  if  any  dispute  arises  as  to  the  proper 
amount  of  duty  which  ought  to  be  so  charged,  the  Commissioners  of  Her 
Majesty's  Customs  decide  what  amount  shall  be  charged ;  and,  if  the 
Commissioners  are  of  opinion  that  the  proper  amount  of  duty  has  not 
been  paid,  the  collector  ought  not,  according  to  the  course  of  business, 
to  sign  the  entry  and  thereby  authorize  the  delivery  of  the  goods. 

The  course  of  business,  when  goods  warehoused  under  the  statute  are 
required  to  be  delivered  out,  during  all  the  time  aforesaid,  was,  and  is,  as 
follows ;  that  is  to  say,  two  bills  of  entry  are  dropped  into  a  box  in  the 
*1001  *^^^S  Room  aforesaid.  A  clerk,  called  a  reader,  then  takes  them 
^  out  of  the  box  and  reads  one  to  the  collector ;  and  the  goods 
cannot  be  got  out  of  the  warehouse  without  the  signatures  of  the  colleetor 
and  the  controller  of  the  customs,  of  whom  the  collector  must  ngn  first* 
When  there  is  no  dispute  about  the  amount  of  duty,  it  is  usual  to  see 
one  of  the  clerks :  but,  in  cases  of  doubt  or  difficulty,  persons  vpjip^ 
to  pay  duties  are  referred  to  the  collector.  On  receipt  of  the  waitai't 
signed  by  the  collector,  the  goods  are  delivered  out  of  the  warehouse,  tf 
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ftttsMer  of  eourse ;  and  the  bill  of  entry,  after  it  is  signed  bj  the  col* 
lector  and  controller,  becomes  the  warrant  for  delivery. 

Where  goods  are  in  bond,  aifd-the  proprietor  wishes  to  remove  them, 
tabe  re^warefaonsed  in  some  *dt\>erport,  the  eourse  of  business,  during 
all  the  time  aforesaid  was,  and  is,4t$*/oyow8 ;  that  is  to  say,  a  bond  note 
is  fifst  given,  intimating  the  propriet^]?|^*intention  to  remove  the  goods, 
and  the  name  of  the  port  to  which  they.iife*to  be  removed.  The  owner 
of  the  goods  then  executes  and  gives  to -j^' officer  employed  and  ap- 
pointed by  the  Coinmisstoners  of  Her  MajesCy's^iEJustoms  for  the  collec- 
tioQ  and  management  of  the  customs  in  and  throughout,  the  United  King- 
dom, a  bond  with  one  surety  tsonditioned  for  the  ahrival  and  re- ware- 
housing of  the  i^ooda  at  the  port  to  which  they  are  tor  ]i^f  ^inoved  within 
a  reasonable  time ;  and  until  such  bond  is  so  given  &e -gi^Hs  cannot  be 
removed  from  the  Warehouse.  *  ^.c 

Upon  the  occasite  of  the  removal  t>f  the  tobacco  in  questioii^-^om  the 
warehouses  in  the  London  Docks  in  the  month  of  March,  18Sli5^  a'.bond 
note  was,  according  to  the  said  course  of  business,  given  by  the*  owner 
of  the  said  tobacco,  in  the  words  and  figures  following ;  that  is  to  say, 

<(76  I  11  j  164 
<«  Delivered  3286  lbs.  287. 

16  less. 

«  Goods  for  removal*  f *iOt 

*«  Bond  Office,  Customs,  London,  2d  of  March,  1836.      *' 

Mr.  Richard  Leighton,  of  No.  7  Hertford  Road,  Kingsland,  intends  to 
remove  the  under-mentioned  goods,  warehoused  at  London  Docks  by 
Gilliait  &  Co.  the  16th  of  Sqitember^  1836,  ex  the  Napier,  Lucas,  mastef, 
%  Vitginia,  by  sea  to  the  port  of  Londonderry,  there  to  be  warehoused, 
vis.,  two  hogsheads  unmanu&ctured  tobacco,  weighing  3600  Ibs.^  for 
home  use  only,  and  to  pay  the  duty  there  according  to  the  weight  ascer- 
tained at  the  time  of  removal^  conformably  to  the  Board's  minute  dated 
the  26th  March,  1831,  value  600^.,  say  six  hundred  pounds. 

<«This  is  to  certify  that  security  is  taken  for  the  due  sffrival  and  re- 
waadanaing  thereof  at  the  above  port* 

«  W.  H.  BaowiTE, 
«  Clerk  of  the  Bonds. 
«  Consigned  to  Robert  Bond  &  Co.,  Londonderry.'' 

Upon  tiie  same  occasion  a  bond  was  made  and  given  by  the  owners 
of  the  tobacco  in  question,  with  one  surety,  according  to  the  course  of 
business,  conditioned  for  the  anrival  of  the  said  tobacco  at  Londonderry, 
and  the  re-warehousing  thereof  within  a  reasonable  time ;  and  such  bond 
has  not  been  cancelled. 

Bonds  so  given  as  aforesaid  are  not,  according  to  the  course  of  busi- 
neaa,  cancelled  when  the  goods  are  lost,  without  application  to  the  Com- 
nusaioaers  of  Customs.  According  to  the  usual  course  of  business,  the  bond 
ii  only  cancelled  upon  the  receipt  of  a  certificate  that  the  du^  has  been 
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paid  at  the  place  where  (according  to  the  condition  of  the  bond)  the  goods 
are  to  be  delivered  and  re-warehoused :  in  which  event  it  is  cancelled. 

On  the  21st  of  May,  1836,  the  plaintiff,  wrote  and  sent  the  following 
*1021  ^^^^^  ^^  ^^  Commissioners  of*  Customs,  *after  the  tobacco  was 
^    lodged  as  aforesaid  in  th^  ISt;-Katherine's  Docks. 

«  Honourable  Sirs, — I  have^  i^oV'lying  in  the  St.  Katherine's  Docks 
the  following  hhds.  of  tobacCo-fT*' 

1  *  * » • 
<<  S  V.  No.  3,  w^'^^Jiing 
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ex  Squid,  Slade,  master,  @  Brixham,  saved  from  the  Sarah,  M.  Wilkin- 
son, master,  wrecked  and  derelict,  during  the  late  gales,  at  or  near  Tor 
bay.    The  tobacco  in  question  is  so  much  damaged  with  salt  water  that 
a  great  portion  thereof  (probably  the  whole)  will  not  fetch  the  customs 
duty,  3s.  per  lb. 

« I  therefore  respectfully  request,  that,  in  conformity  with  the  3  &  4 
W.  4,  c.  52,  s.  60,  your  honours  will  be  pleased  to  cause  immediate  in- 
structions to  be  given  to  the  officers  at  the  docks,  directing  them  to  attend 
the  examination  and  separation  of  the  sound  from  the  damaged  tobacco 
contained  in  each  hogshead,  as  also  the  sale  of  the  same  at  public  aiction 
on  Friday  next,  the  27th  instant ;  and  that,  in  the  event  of  any  lots 
fetching  3s.  or  upwards  per  lb.,  (but  which  is  very  doubtful,)  the  same, 
upon  delivery  for  home  consumption,  be  subjected  to  the  foil  rated  duty, 
but  that  such  lots  as  will  not  fetch  the  3s.  per  lb.  be  «o  delivered  for 
home  consumption  upon  payment  of  the  ad  valorem  duty  of  &  per  cent., 
as  an  unenumerated  article." 

*1031        *^  ^^  ^^^  of  August,  lf^36,  th^  plaintiff  wrote  and  sent  the 
following  letter  to  the  Commissioners  of  Customs  :-* 

«  Honourable  Sirs, — The  court  of  Queen's  B^nch  having  recently  de- 
cided the  case  oi  Barry  v.  Jlmaud  in  favour  of  the  plaintiff,  referring  to 
that  of  L^ge  v.  JBoyd,  particularly  taking  into  consideration  that  the  to- 
bacco, by  being  wet  and  lying  in  the  St.  Katherine's  Docks  upwards  of 
three  years,  has  very  much  deteriorated  in  value,  but  will  probably  still 
produce  something ;  I  beg  therefore  respectfoUy  to  submit  that  it  is  ad' 
visable  that  the  said  tobacco  consisting  of  19  hhds.,  2  mats,  3  bags, 
should  be  admitted  to  entry  at  the  ad  valorem  duty  at  5  per  cent,  upon 
the  amount,  as  tendered,  such  being  the  rate  legally  due  at  the  time  (as 
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decided  by  Lord  Denman^)  and  sold  forthwith :  it  being,  liowever,  most 
distinctly  understood  and  agreed  that  the  payment  of  such  duty  and  sale 
of  the  tobacco  shall  be  without  prejudice  to  either  plaintiff  or  defendant, 
8S  respects  the  said  suit ;  the  sole  object  of  the  sale  being  to  prevent  the 
property  from  being  totally  sacrificed." 

The  tobacco  mentioned  in  the  said  letters  is  the  tobacco  mentioned 
in  the  declaration  in  this  suit. 

This  action  was  commenced  within  six  months  next  after  the  refusal  by 
the  defendant  to  sign  the  said  bill  of  entry :  and  on  the  22d  of  December, 
1836  (which  was  more  than  one  calendar  month  before  the  writ  in  this 
action  was  sued  out  against  the  defendant,)  the  following  notice  m  writing 
was  delivered  to  the  defendant  by  the  attorney  for  the  plaintiff;  in  which 
notice  the  true  name  and  place  of  abode  of  the  plaintiff  and  the  true 
name  and  place  of  abode  of  the  said  attorney,  are  stated. 

"To  Charles  Boyd,  gentleman,  collector  of  His  Majesty's  Cuatoma 
for  the  port  of  London,  being  an  officer  of  His  Majesty's  Customs* 

*«I,  L.  S.  B.,  do  hereby,  as  the  attorney  of  and  for  William  r«-i  ru 
George  Legge,  of,  &c.,  merchant,  duly  authorized  in  that  behalf,  ^ 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
give  you  notice  that  the  said  W.  G.  Legge  will,  at  or  soon  after  the  ex-- 
piration  of  one  calendar  month  from  the  time  of  your  being  served  with 
this  notice,  cause  a  writ  of  summons  to  be  sued  out  of  His  Majesty's 
court  of  Common  Pleas  at  Westminster,  against  you,  at  the  suit  of  the 
said  W.  G.  Legge,  and  proceed  thereupon  according  to  law ;  for  that 
whereas  you,  the  above  named  Charles  Boyd,  on  the  10th  of  August, 
1836,  unlawfully  refused  to  deliver  or  cause  to  be  delivered  to  the  said 
W.  G.  Legge  a  large  quantity,  to  wit,  25  hhds.  of  tobacco,  three  bags  of 
tobacco,  and  two  mats  of  tobacco,  of  the  said  W.  G.  Legge,  being  oC 
great  value,  to  wit,  of  the  value  of  4000/.,  although  the  said  W.  G.  Legge 
was  then  ready  and  willing,  and  then  offered  to  pay  the  amount  of  all  the 
duties  and  charges  due  thereon  or  payable  for  or  in  respect  thereof,  and 
then  requested  you  to  deliver,  or  cause  to  be  delivered,  the  said  tobacco 
to  him  the  said  W.  G.  Legge ;  and  also  for  that  you  then  converted  and 
disposed  thereof  to  your  own  use :  to  the  damage  of  the  said  W.  G. 
Legge  of  4000/.    Dated,  &c." 

The  special  verdict  then  concluded  by  referring  it  to  the  court  to  say, 
whether,  upon  the  whole  matter  aforesaid,  the  said  twenty-five  hogsheads, 
three  bags,  and  two  mats  of  tobacco,  on  the  said  14th  of  August,  1836, 
were  foreign  goods  and  wreck  brought  or  coming  into  the  United  King« 
dom,  within  the  meaning  of  the  statute  3  &  4  W.  4,  c.  52,  s.  50 ;  and 
whether  the  full  duty  of  3^.  per  pound  attached  upon  the  said  twenty-five 
hogsheads,  three  bags,  and  two  mats  of  tobacco,  and  was  legally  charge* 
able  thereon  at  the  time  when  the  said  sum  of  250/.  0^.  6(/.  was  ten* 
dered  to  the  defendant ;  and  whether  it  was  the  duty  of  the  de-  r«t  05 
feadant  to  receive  the  said  sum  and  to  sign  *the  said  bill  of  entry 
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imder  Ae  circumstances  herembrfore  set  Ibrth,  and  so  to  authorise  the 
ddiveiy  to  the  plaintifiPs  said  agent  of  the  said  twenty-fire  hogsheads, 
three  bags,  and  two  mats  of  tobacco ;  and  whether  the  application  on^t, 
under  the  statutes  3  &  4  W.  4,  oc.  52  and  56,  or  either  of  those  statutes, 
to  have  been  made  to  the  discretion  of  the  Commissioners  of  His  Majesty's 
Costoms,  mnd  not  to  the  defendant ;  and  whether  the  plaintiff  had  sued 
the  nght  person  for  the  cause  of  action  in  the  deckratton  mealioiied; 
and  whether  any  votioe  of  action  was  necessary,  and,  if  so,  whether  the 
BCtitie  of  action  above  set  forth  was  sufficient. 

And  that  if,  upon  the  whoie  matter  aforesaid,  it  should  seem  to  the 
court  that  the  said  twenty-fire  hogriieads,  three  bags,  and  two  mats  of 
tobacco,  on  the  said  14th  of  August,  1836,  were  foreign  goods  and 
wreck  brought  or  coming  into  the  United  Kingdom,  within  the  meaning 
of  the  statute  3  it  4  W.  4,  c.  62,  s.  50 ;  and  that  the  fiill  duty  of  3s.  per 
pound  did  not  attach  upon  the  said  twenty-fire  hogdieads,  three  bags, 
and  two  mats  of  tobacco,  or  was  not  legally  chargeable  thereon,  at  the 
time  when  the  said  sum  of  358/.  Os.  6d.  was  so  tendered  to  the  defi?ndant ; 
and  that  it  was  the  duty  of  the  defendant  to  receive  the  said  sum  and 
sign  the  said  bill  of  entry  under  the  circumstances  hereinbefore  set  forth, 
and  so  to  authorize  the  delivery  to  the  plaintiflf's  said  agent  of  the  said 
twenty«five  hogsheads,  three  bags,  and  two  mats  of  tobacco  ;  and  that 
the  said  application  ought  not  to  have  been  made  to  the  discretion  of  the 
said  commissioners,  but  to  the  defendant;  and  that  the  plaintiflfhad  sued 
the  right  person  for  the  cause  of  action  in  the  declaration  mentioned ; 
and  that  either  no  notice  of  zctitm  was  necessary,  or,  if  necessary,  that 
the  notice  of  action  above  set  forth  was  sufficient :  then  the  jurors  said 
that  ike  defendant  was  guilty  of  the  grievances  in  the  declaration  mea- 
•106]  *^^*?^^  5  and  in  that  case  they  assessed  the  -damages  of  the 
plamtifT  by  reason  thereof,  over  and  above  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf  expended,  to  1733/.  3i.  8d.j  and  for 
ftoae  costs  and  charges  to  40f  • 

Bui  that  if,  upon  the  whole  matter  aforesaid,  it  shoidd  seem  to  the 
e«art  that  tbe  said  twenty-fivc  hogsheads,  three  bags,  and  two  mats  of 
tobacco,  on  the  14th  of  August,  1836,  were  tud  foreign  goods  and  wreck 
brought  or  coming  into  the  United  Kingdom  within  the  meaning  of  the 
statute  3  &  4  W.  4,  c.  52,  s.  50 ;  and  that  the  full  duty  of  3s.  did  attach 
upon  die  said  twenty*five  hogriieads,  three  bags,  and  two  mats  of  tobacco, 
and  was  legally  chargeable  thereon,  at  the  time  when  the  said  sum  of 
2681.  Os.  6d.  was  so  tendered  to  the  defendant ;  or  that  it  was  not  the 
duty  of  the  defendant  to  receive  the  said  sum  and  sign  the  said  bill  of 
entry  under  the  circumstances  hereinbefore  set  forth,  and  so  to  authorize 
the  delivery  to  the  plaintifiPs  said  agent  of  the  said  twenty*five  hogs- 
heads, three  bags,  and  two  mats  of  tobacco ;  or  that  the  said  application 
wghi  to  have  been  made  to  the  discretion  of  the  said  commissioneifl; 
and  not  to  the  defendant ;  or  that  the  plaintifl*  had  not  sued  the  rifl^t 
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penon  for  the  cause  of  action  in  the  declaration  mentioned ;  or  thai  a 
notice  of  action  was  necessary,  and  that  the  notice  of  action  above  set 
ferth  was  not  sufficient :  then  the  jurors  said  that  die  defendant  was  •nol 
guilty  of  the  grievances  in  the  declaration  mentioned,  or  any  paK 
fkcreof. 

ChanneUy  Serjt,  (with  whom  was  JfeMiij)  for  the  plaintiff  By  the 
ciutoms-duties  act,  3  &  4  W.  4,  c.  66,  certain  duties  are  authoiued  Id 
be  levied  upon  the  importation,  into  this  kingdom,  of  the  articles  rneOf 
lioned  in  a  schedule,  tobacco  being  one  of  them,  and  being  chaiged  as 
follows : — •(  Unmanufactured,  3&.  per  pound ;  if  die  produce  of  and  im* 


ported  from  any  British  possession  in  ^America,  2s,  94.  per  r«|Q7 
pound ;  manufactured,  or  segars,  9s,  per  pound :''  and  at  the  ^ 
eBki  of  the  sefaedde  is  a  provision  impomng  a  duty  of  6f.  ibr  every  lOQI. 
of  the  Tahie,  upon  <«  goods,  wares,  and  merchandise,  not  being  either  in 
part  or  wholly  manufactured,  and  not  being  enumerated  or  described 
mot  otherwise  charged  with  duty,  and  not  prohibited  to  be  imported  into 
or  used  in  Great  Britain  or  Ireland."  By  the  fiftieth  section  of  the  act 
for  the  general  regulation  of  the  customs,  3  fc  4  W.  4,  c.  62,  (which  re* 
ceived  the  royal  assent  at  the  same  time  with  the  before-mentioned  act,) 
it  is  enacted,  «that  all  foreign  goods  derelict,  jetsam,  flotsam^  and  wreeky 
brou^t  or  coming  into  the  United  Kingdom,  or  into  the  Isle  of  Man, 
AaHH  at  all  times  be  subject  to  the  same  duties  as  goods  of  the  like  kind 
imported  into  the  United  Kingdom  respectively  are  subject  to :  provided 
fiiat,  if  any  such  goods  be  of  such  sorts  as  are  entitled  to  allowance  for 
damage,  such  allowance  shall  be  made  under  such  regulations  and  con- 
ditions as  the  said  commissioners  shall  from  time  to  time  direct :  pro- 
vided also,  that  all  such  goods  as  cannot  be  sold  for  the  amount  ot  duty 
due  thereon  diall  be  delivered  over  to  the  lord  of  the  manor,  or  other 
person  entitled  to  receive  die  same,  and  shall  be  deemed  to  be  unenu- 
merated  goods,  and  diall  be  liable  to,  and  be  charged  with,  duty  accord- 
ingly." But  for  the  circumstances  detailed  in  this  special  verdict  the 
tobacco  in  question  would  have  been  chargeable,  under  die  first-men- 
tioned statute,  with  a  duty  of  3s.  per  pound.  It  is  submitted,  however, 
on  behalf  of  the  plaintiflf,  that,  in  consequence  of  the  events  that  have 
occurred,  the  tobacco,  not  being  worth  the  amount  of  duty,  became 
subject  to  die  operation  of  the  proviso  in  the  3  &  4  W.  4,  c.  52,  s.  50, 
and  ought  to  have  been  admitted  at  the  ad  valorem  duty  of  5/.  per  cent. 
The  word  « wreck,"  in  legal  signification,  is  capable  of  two  difierent 
constructions:  it  may  mean  *goods  cast^on  the  shore,  so  as  to  r«iAo 
give  to  the  crown,  or  to  the  grantee  of  the  crown,  the  absolute 
and  indefeasible  property  in  them ;  or  it  may  mean  goods  wrecked  or 
cast  away,  as  to  which  the  right  of  the  crown,  or  of  the  crown's  grantee, 
has  not  attached,  the  property  in  them  remaining  in  the  owners. 
[Cresswell,  J.  If  the  vessel  had  been  got  off  the  rocks  with  the  to- 
bacco on  board,  could  you  have  contended  that  it  was  wrecked?] 


|08        Legge  v.  Boyd.  H.  T.  1845. 

Probably  n5t.    [Cresswell,  J.    Is  it  the  more  « wreck"  because  the 
owner  thought  proper  to  take  it  on  shore  ?]    Lord  Hale,  in  his  treatise 
de  Jure  Maris,  c.  7,  p.  37,  speaking  of  wreck,  says :  «  The  kinds  of  it 
are  two ;  first,  such  as  is  called  properly  so,  the  goods  cast  upon  the 
land  or  shore ;  secondly,  improper,  for  goods  that  are  a  kind  of  sea-waifs 
or  stray,  flotson,  jetson,  and  lagon."    And  in  p.  38  he  says :  «  But  all 
goods  cast  upon  the  shore  are  not,  therefore,  ^o  /ado  wrecked,  so  as  to 
entitle  the  king,  or  lord  of  a  liberty,  to  take  them :  but  it  must  haye 
these  qualities ;  1st,  it  must  be  such  goods  or  ship  that  is  wrecked  or 
perished  at  sea ;  2d,  though  the  ship  or  goods  be  wrecked  and  cast  upon 
the  shore,  yet,  if  any  living  thing  escape  alive  to  land  out  of  the  ship,  it 
is  not  such  a  wreck  as  gives  a  forfeiture ;  3d,  that  these  goods  be  cast 
upon  the  shore  or  land,  and  not  brought  thither  in  a  ship  or  vessel." 
Here,  the  learned  author  is  treating  of  <<  wreck  proper,"  or  wreck  in  its 
strict  legal  signification,  which,  « by  the  laws  of  England,  is  forfeit;  and 
the  property  of  the  first  owner  is  by  the  seizure  pf  the  king  or  his  officer, 
or  lord  of  the  liberty  having  his  fitinchise,  wholly  divested."    In  the 
next  paragraph  he  speaks  of  wreck  in  its  popular  sense,  that  is,  in  the 
sense  in  which  it  is  to  be  used  in  the  construction  of  this  statute :  for, 
he  says,  p.  39,  <<  But,  if  goods  are  cast  upon  the  shore,  though  they  have 
not  all  these  properties,  they  may  be  seized  by  the  king,  or  the  lord  that 
*1091    ^^  ^^  liberty  of  wreck,  *and  lawfully  detained  till  the  right 
owner  come  and  claim  them,  and  make  it  appear  that  they  are 
his ;  and  the  common  law  allowed  him  a  year  and  a  day  for  the  making 
his  claim."    <<And  nota,  (p.  40,)  this  claim  is  available  only  where  the 
goods  are  cast  upon  the  shore,  but  they  are  not  a  legal  wreck,  as  per- 
chance some  living  thing  escaped  to  the  land.    But,  where  the  goods 
are  a  legal  wreck,  this  claim  signifies  nothing ;  for  the  goods  are,  ipso 
&cto,  forfeit  by  being  wreck  and  seized :  for  the  provision  of  the  statute 
3  £dw.  1,  (Westm.  1,  c.  4,)  as  to  the  claim  and  proof  within  the  year 
and  day,  refers  only  to  such  goods  as  are  cast  upon  the  shore,  but  are 
not  lawful  wreck."    These  passages  firom  Hale  were  cited,  and  the  dis- 
tinction between  that  species  of  wreck  which  divests  the  property  of  the 
owner,  and  entitles  the  crown  or  the  lord  of  the  manor  to  seize  the 
goods,  and  the  more  qualified  species  which  does  not,  ipso  facto,  change 
the  property,  was  broadly  adopted,  by  the  Court  of  King's  Bench,  in  the 
case  of  The  Bailifsy  ^c.  of  Dunwich  v.  Sterry^  1  B.  &  Ad.  831 ;  where 
it  was  held  that  the  grantee  of  wreck  has  a  special  property  in  all  goods 
stranded  within  his  liberty,  and  may  maintain  trespass  against  a  wrox^* 
doer  for  taking  them  away,  though  such  goods  were  part  of  the  cargo  of 
%  ship  fix>m  which  some  person  escaped  alive  to  land,  and  thou^  the 
owners,  within  a  year  and  a  day,  claimed  and  identified  them,  and 
though  the  taking  was  before  any  seizure  on  behalf  of  the  grantee.    Ia 
Sorry  v.  Jmaud,  10  Ad.  &  £.  646,  2  P.  &  D.  633,  where  the  defendant, 
.  collector  of  customs,  was  held  to  be  a  ministerial  officer  of  the  crown, 
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asdy  as  such,  liable  in  case  for  non-feasance  in  the  execution  of  his 
office,  for  refusing  to  sign  a  bill  of  entry  without  payment  of  an  exces- 
sive amount  of  duty,  the  meaning  of  the  term  <<  wreck"  in  the  3& 
4  W.  4,  c.  52,  s.  50,  was  very  much  considered :  and  it  was  held,  not 
*to  be  necessarily  limited  to  goods  which  became  forfeit  to    r*iiA 
the  crown,  or  its  grantee,  by  not  being  claimed  within  a  year    '- 
and  a  day,  according  to  the  statute  of  Westminster  1.    There,  goods 
were  imported  into  this  country,  warehoused,  entered  for  exportation, 
and  shipped  for  Belgium :  the  vessel  was  lost  within  the  English  port, 
and  the  goods,  being  partly  thrown  upon  the  shore,  and  partly  found 
floating  on  the  sea  and  landed,  were  conveyed  to  the  warehouse  of  the 
lord  of  the  manor,  and  immediately  claimed  by  the  owner :  and  it  was 
held  that  they  were  chargeable  with  duty  as  <<  wreck  brought  or  coming 
into  the  United  Kingdom,''  within  the  3  &  4  W.  4,  c.  52,  s:  50.     Lord 
Denman,  in  delivering  the  judgment  of  the  court,  says :  <<  The  word 
twreck,'  no  doubt,  in  both  parts  of  the  clause,  comprehends  goods 
which  strictly  and  technically  speaking  are  <  wreck :'  but,  as  it  is  capable 
also  of  a  larger  sense,  and  as,  in  both  parts,  the  object  of  the  section 
can  only  be  fully  obtained  by  giving  it  that  larger  sense,  we  ought  so  to 
understand  it.    We  are  additionally  led  to  this  by  considering  that  the 
term  of  contrast  to  the  word  <  wreck'  is,  not  goods  unforfeited,  or  goods 
whereof  the  owner  is  known,  but  goods  imported,  as  if  the  distinction 
present  to  the  minds  of  those  who  framed  it  was,  not  between  goods 
subject  and  goods  not  subject  to  a  franchise,  but  between  goods  arriving 
in  a  regular  course  of  importation  and  those  coming  by  the  casualties  of 
the  seas  and  storms ;  and,  accordingly,  by  the  proviso,  they  are  to  be 
delivered  over  to  the  lord  of  the  manor,  or  (using  the  most  general 
words)  < other  person  entitled  to  receive  the  same.'"    In  that  case,  as  in 
the  present,  die  goods  had  originaUy  been  imported  and  warehoused 
here ;  the  only  difierence  being,  that  there  the  goods  were  afterwards 
removed  fix>m  the  warehouse  to  be  transported  to  a  foreign  instead  of  a 
British  port.     [Tindal,  C.  J.  Barry  v.  Amaud  was  a  clear  case  of  wreck. 
*Cr£sswell,  J.    Besides,  from  the  form  of  the  entry  in  that    r«tii 
case,  the  duty  never  attached.    Here,  the  duty  did  attach ;  and    *' 
the  question  is,  whether  any  thing  has  occurred  to  discharge  the  goods 
from  their  liability  to  the  duty.]    Notwithstanding  the  form  of  the  entry, 
it  was  competent  to  the  owner,  at  any  time,  to  export  them.    The  ques- 
tion is,  whether,  the  commissioners  having  allowed  the  owner  to  ship  the 
tobacco  for  Londonderry,  and  it  having  been  wrecked  on  that  voyage^ 
the  owner  is  not  to  be  placed  in  the  same  situation  as  regards  payment 
of  duty  as  if  it  had  been  wrecked  on  its  original  importation.    Though 
warehoused,  the  goods  are  in  the  same  position  in  respect  of  their 
liability  to  duty  as  if  they  had  never  been  unshipped  at  all.    [WUde^ 
Serjt.,  referred  to  The  JUomey- General  v.  Jlnsted^  12  M.  &  W.  620; 
where  it  was  held,  that  the  importer  of  goods  from  a  foreign  country  is 
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liable,  on  the  importatumj  to  the  duties  of  customfl  payable  tbereon;  and 
thia  liability  is  not  afiected  by  the  warehousing  act,  3  &  4  W.  4,  c.  67 ; 
the  effect  of  which  is  only  to  give  ine  merchant,  in  the  case  of  goods 
warehoused  under  it,  time  for  payment  of  the  duties  until  the  goods  are 
entered  for  home  consumption.]  That  case  has  no  application  here. 
[TiKDAL,  C.  J.  Can  goods  be  said  to  be  wrecked  where  the  ship  is  not?] 
The  special  verdict  finds  that  the  ship  could  not  have  been  saved  with- 
out  tiJdng  out  her  cargo.  If  a  vessel,  being  on  the  seas,  can  only  be 
kept  ajSoat  by  the  sacrifice  of  the  cargo,  it  may  be  lawfully  thrown  ovei^ 
board.  [Maole,  J.  In  that  event  it  would  be  jetsam :  but  that  is  not 
this  case.  You  are  rather  confounding  wreck  with  general  average. 
CussswEix,  J.  The  gpods  in  question  never  were,  in  fact,  out  of  the 
owner's  possession.] 

Sir  T.  Wilde f  Seijt.^  (witb  whom  was  T.  F.  £/&,)  contri^  waft  stopped 
by  the  court. 

*1121        ^TxNDAL,  C.  J.    In  this  case  the  first  question  upon  which  the 
jury  have  asked  for  the  opinion  of  the  court  in  point  of  law  is, 
whether  these  hogsheads,  bags,  and  mats  of  tobacco,  on  the  14th  of 
August,  1836,  were  foreign  goods  and  «  wreck"  brought  or  coming  into 
the  United  Kingdom  within  the  meaning  of  the  statute  3  &  4  W.  4, 
c.  52,  8*  50 :  and,  if  that  question  be  decided  against  the  plaintiflf,  it 
will  become  unnecessary  to  consider  the  others  that  are  raised  by  this 
special  verdict,  all  of  whidi  must  be  determined  in  his  favour  before  we 
can  hold  the  action  to  be  maintainable.    It  appears  to  me  that  the  facts 
found  do  not  bring  this  tobacco  within  the  fiftieth  section  of  the  act 
Deferred  to.    That  there  was  no  wreck  of  the  ship  is, J  think,  quite  clear: 
the  ship  never  perished ;  it  was  on  shore,  but  it  was  never  out  of  sij^t ; 
and  all  those  who  were  on  board  got  on  shore.    The  older  cases,  lay  it 
down,  that,  if  a  sUp,  being  in  distress,  is  deserted  by  all  hands,  and  any 
one  come  to  land,  this  is  no  wreck,  properly  so  called,  although  the  ship 
afterwards  perish.    The  utmost  that  can  be  said  here  is,  that  the  ship 
sustained  considerable  damage.    Admitting,  however,  that  there  may  be 
a  wreck  of  goods  as  distinguished  from  wreck  of  the  ship,  (and  I  should 
conceive  from  the  language  of  this  statute  that  such  might  be  the  case, 
and  indeed  there  is  the  known  case  otSheppard  v.  Gosnold^  Vaughan,  I59t 
where  it  is  laid  down  that  goods  that  are  wrecked  pay  no  customs,  and 
therefore  we  may  assume  that  there  may  be,  in  contemplation  of  law, 
a  wreck  of  goods,  the  ship  itself  not  being  wrecked,)  the  question  is, 
what  is  the  meaning  of  wreck  of  good*  within  the  statute?   Ibid.  168. 
It  speuka  first  of  goods  which  are  <<  derelict,"  that  is,  which  have  been 
▼ohmtarily  abandoned  and  given  up  as  worthless,  the  mind  of  the  owner 
*1131    ^^°S  ^^^  ^^  ^^  circumstances  at  the  time :  next  it  *speaks  of 
goods  that  are  « jetsam^" — ^that,  by  the  act  of  the  owner,  hate 
been  voluntarily  east  overboard  to  lighten  the  ship.:  next,  of  goods  that 
are  <« flotsam,"  that  is^. goods  thai  are  found  floating  on  the  waves:  v^^ 
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hsUj,  it  qieaks  of  « wreck.''  I  can  only  consider,  after  that  enumera* 
tioDy-^wliick  comprehends  within  it  almost  all  the  predicaments  in  which 
goods  can  be  placed  after  the  destruction  of  the  ship, — that  by  ^  wreck," 
is  meant,  goods  cast  on  shore  by  the  force  of  the  waves,  in  the  proper 
sense  of  the  words.  Now,  this  tobacco,  so  fsur  from  having  been  brou^t 
or  cast  on  shore  by  force  of  the  waves  as  wreck,  remained  in  the  hold 
of  the  vessel  until  earned  on  shore  by.  the  owner.  The  crew  only 
deserted  her  for  the  space  of  about  four  hours,  when  they  went  back 
again  with  sufficient  assistance :  and  &en  the  fact  fouod  by  the  juiy  is, 
tluEt  the  tobacco  was  brought  on  shore,  but  considerably  damaged. 
Looking,  therefore,  at  the  case  in  toy  point  of  view,  I  cannot  understand 
how  it  can  be  said  that  the  tobacco,  having  been  recovered  from  the 
body  of  the  ship,  (subject  to  salvage,)  was  <<  wreck"  within  the  meaning 
rf  this  clause.  Indeed,  if  it  could  be  held  to  ftll  within  ^  fiist  part 
of  the  clause,  tiiere  would  have  been  no  necessity  for  the  subsequent 
provision  that  is  made  for  goods  not  wrecked,  but  simply  damaged ;  for 
the  clause  goes  on,  after  having  provided  for  goods  derelict,  jetsam,  flot-» 
am,  and  wreck:  «<•  Provided  also,  that^  if  any  such  goods  be  of  such 
soils  as  are  entitled  to  the  allowance  for  damage,  such  allowance  shaU 
be  made"*-clearly  contemplating  that  goods  may  be  the  subject  of  wea^ 
damage  under  circumstances  that  would  not  bring  them  within  the  word» 
derelict,  jetsam,  flotsam,  or  wreck.  And,  though  tobacco  is  expressly 
excepted  from  this  allowance  for  damage,(a)  still  that  does  not  at  all 
weaken  the  argument  which  *^ise8  from  the  &ct  of  there  being  rmnA 
these  two  descriptions  of  goods  Contemplated  in  the  same  clause, 
namely,  goods  «*  wredud,"  and  goods  simply  «  damaged."  It  therefore 
leems  to  me  that  this  tobacco,  which  has,  by  the  perils  of  the  sea>  been 
eoDsiderably  damaged,  does  not,  nerertheless,  fill  th&  character  of  gooda 
wrecked ;  and  that  our  judgment  oug^t  to  be  for  the  defendant. 

Maule,  J.  In  order  to  bring  th  ^  case  within  the  proviso  in  the  50th 
section  of  the  act,  the  goods  must  have  been  goods  brought  or  coming 
ioto  the  United  Kingdom  as  wreck.  It  cannot  be  contended  that  this 
tobacco  was  wrecked,  in  any  other  sense  than  that  the  ship  was  wrecked : 
neidier  can  it  be  contended  that  &e  canying  of  the  goods  on  shore  bjt 
the  owner^  supposing  they  were  not  wrecked  before,  was  a  wrecking  of 
them.  The  question,  therefore,  is,  whether  they  were  wrecked  in  con* 
seqaence  of  the  wreck  of  the  ship,  not  whether  thcore  was  any  separate 
•ad  independent  wrecking  of  the  goods.  The  finding,  of  the  juiy.  on 
this  subject  is,  that,  on  the  28th  of  March,  1836,  at  four,  o?clock  in  the 
nomiag,  whilst  die  ship  was  at  anchor  in  Torbay,  another  vessel  ran  foul 
of  her,  and  did  her  considerable  damage ;  that  the  master  and  cmw 
&oQ|^  it  expedient  to  leave  the  vessel,  and  did  so,  expecting  her  togp 
oa  dkore,  or  possibly  to  go  down ;  that,  at  day-break,  the  master  got  on 
d  a  fishing^smaok,  which  put  him  ashore  about  ei^  o'clock  in:  the 

(«)  8be  a  au4W.  4^  fr  08^ «  ao,». 
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morning,  when,  accompanied  by  the  agent  to  Lloyd's,  he  proceeded  to 
that  part  of  the  coast  \efaere  he  expected  to  find,  and  did  find,  the  vessel 
adiore  upon  the  rocks.  The  vessel  being  so  found  on  the  rocks,  and 
full  of  water,  the  master  caused  the  goods  to  be  taken  out  and  brought 
on  shore :  and  the  vessel  was  ultimately  got  ofi*,  thou^  considerably 
damaged.  She  was  afterwards  repaired ;  and,  it  appears,  might  have 
*1151  <^^^^^^ucd  her  voyage,  if  the  owners  had  thought  *fit:  but^  in- 
stead of  so  doing,  they  proceeded  to  sell  her,  and  she  is  now 
upon  the  register.  That  does  not  seem  to  me  to  constitute  a  wreck  of 
the  ship.  A  ship  cannot  be  said  to  be  wrecked  merely  because  she 
takes  the  ground  and  receives  such  damage  as  to  require  repair.  This 
ship,  after  the  disaster,  still  continues,  and  is  used,  as  a  diip.  Now,  if 
there  is  no  wreck  of  the  ship,  and  none  of  the  goods  independently  of 
the  wreck  of  the  ship,  there  is  no  wreck  at  all.  It  is  therefore  unneces- 
sary to  consider  any  of  the  other  questions  in  the  case,  inasmuch  as  the 
foundation  fails  on  which  the  plaintifi*  must  rest  his  case  on  the  merits, 
viz.,  that  the  tobacco  was  wrecked, 

Cresswell,  J.    The  first  question  raised  by  the  special  verdict  is, 
whether  the  plaintiff  was  entitled  to  have  the  tobacco  delivered  to  him 
on  payment  of  the  5/.  per  cent,  ad  valorem  duty ;  and  that  depends  on 
whether  or  not  he  is  entitled  to  the  benefit  of  the  proviso  at  the  end  of 
the  60th  section  of  the  3  &  4  W.  4,  c.  52.    The  first  part  of  that  sec- 
tion enacts,  <<  that  all  foreign  goods,  derelict,  jetsam,  flotsam,  and  wreck, 
brought  or  coming  into  the  United  Kingdom,  or  into  the  Isle  of  Man, 
shall  at  all  times  be  subject  to  the  same  duties  as  goods  of  the  like  kind 
imported  into  the  United  Kingdom  respectively  are  subject  to."    Then, 
the  proviso  at  the  end  is,  that  <<  all  such  goods  as  cannot  be  sold  for 
the  amount  of  duty  due  thereon,  shall  be  delivered  over  to  the  lord  of 
the  manor,  or  other  person  entitled  to  receive  the  same,  and  shall  be 
deemed  to  be  unenumerated  goods,  and  shall  be  liable  to  be  charged 
with  duty  accordingly,"  that  is,  with  the  ad  valorem  duty  of  5/.  per 
cent.     That  proviso  applies  only  to  the  goods  before  mentioned — dere- 
lict, jetsam,  flotsam,  and  wreck.    Now,  the  goods  in  question  were  not 
derelict ;  the  crew  only  left  the  vessel  for  a  few  hours,  and  then  resumed 
possession  of  her :  they  were  not  jetsam,  not  being  thrown  overboard  to 
*1161    %^^^^  ^®  ship:    *nor  were  they  flotsam,  abandoned  to  the 
^    waves :  neither  were  they  wreck.    I  quite  agree  that  the  word 
« wreck"  may  be  used  in  a  sense  embracing  all  the  other  descriptions  of 
loss  above  referred  to,  and  need  not  be  confined  to  wreck  proper.    I 
think  the  word,  as  here  used,  was  intended  to  supply  that  which  was 
ieft  defective  by  the  words  found  in  the  previous  part  of  the  clause^ 
derelict,  jetsam,  and  flotsam.    If  this  tobacco  had  been  found  floating 
on  the  waters  by  strangers,  and  brought  on  shore,  it  might  have  been 
entitled  to  the  benefit  of  the  proviso.    The  word  « coming"  applies  to 
goods  brought  in  by  the  waves  and  cast  on  shore,  without  an  act  don« 
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bj  anj  one.  Here,  the  tobacco  was  broaght  on  shore  bj  the  serrants 
of  the  owner.  It  is  quite  clear,  therefore,  that  it  is  not  within  the  pro- 
tection of  the  proviso,  and,  consequently,  that  this  action  is  not  main* 
tainable. 

EIaele,  J.  The  plaintiif  cannot  maintain  this  action,  unless  be  can 
establish  that  the  ship  was  wrecked  within  the  meaning  of  the  act  of 
pailiament.  At  the  time  when  the  first  damage  was  done  to  the  ship, 
the  crew  imagined  it  to  be  more  serious  than  it  ultimately  turned  out  to 
be ;  tfaej  thought  the  ship  was  going  down,  and  therefore  abandoned 
her ;  but  in  this  thej  were  mistaken,  for,  the  yessel  floated  ashore,  and 
coatinued  whole.  Notwithstandbg  the  damage  done  to  her,  she  was 
got  off,  and  afterwards  sold,  as  an  entire  ship,  for  about  one^third  of  her 
oiiginal  value,  and  repaired  by  the  purchasers.  No  authority  has  been, 
or  could  be,  cited  to  show,  that,  under  such  circumstances  as  these,  the 
diip  was,  in  contemplation  of  law,  wrecked ;  and,  unless  that  could  be 
establi^ed,  the  plaintiflT  could  only  maintain  this  action  by  showing  that 
the  goods  that  had  been  on  board  came  on  shore  by  means  of  the  sea 
That,  however,  is  expressly  negatived  by  the  special  verdict. 

Judgment  for  the  defendant* 


*ANN  ROBERTS  v.  TAYLER  and  Others.    Jm.  17.         [ni7 


To  t  dedaimtum  in  trespMS  qoan  clausuiii  fregit,  cbaiging  an  tiMolt,  it  ii  no  plea  that  tha 
dote  WIS  fha  soil  and  freehold  of  J.  8.,  and  that  the  aasault  waa  eommitled  by  die  cttmmand 
of  J.  8.  in  renoving  the  plaintiflj  after  raquaetyfrom  ^  jtnmiwm,  wilboat  allegiof  thai  J.  8. 
WM  poittntd  oi  the  doee. 

TassPAss.  The  declaration  stated  that  the  defendants,  on  the  3d  of 
January,  1844,  and  on  divers  other  days  and  times  between  that  day  and 
the  commencement  of  the  suit,  with  force  and  arms,  broke  and  entered  a 
certain  dwelling-house  of  theplainJt^^  situate,  &c.,  and  then  made  a  great 
noise  and  disturbance  therein,  and  stayed  therein  making  such  noise  and 
dktarbance  for  divers  long  spaces  of  time  respectively  next  after  the  said 
times  when  they  so  broke  and  entered  the  said  dwelling'>house,  to  wit, 
for  the  space  of  three  days  next  after  each  of  those  times :  and  alsoj  that 
the  defendants,  on  the  Sih  of  Januaxy,  1844,  with  force  and  arms,  removed 
from  the  said  dwelUng-house  of  the  pUxin^f^  divers  fixtures  and  things  of 
the  plaintiff  then  affixed  thereto  and  belonging  to  the  same,  to  vnt,  ten 
stoves,  fcc.,  of  the  value,  to  wit,  of  600/.,  and  then  seized,  took,  and 
carried  away  the  same,  and  converted  and  disposed  thereof  to  their  own 
lue :  and  o/so,  that  the  defendants,  on  the  8th  of  January,  1844,  with 
foite  and  arms,  efededj  expMedj  put  out,  and  amoved  the  plainiijffrom  her 
possession  and  occupation  of  her  said  dwelling-house,  and  kept  and  con* 
tinned  her  so  expelled,  &c.,  up  to  and  at  the  time  of  the  commencement 
of  the  siut,  and  during  that  time  took,  and  had  and  received  to  the  xtm 
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of  die  defendants,  all  the  issues  and  profits  of  die  said  dwefling-honse, 
being  of  great  yearly  valae,  to  wit,  of  the  yearly  value  of  100/.  |  and 
caused  and  procured  great  damage,  deterioration,  and  injury  to  the  said 
dwelling-house:  and  aboj  that  the  defendants, before  the  commencement 
of  this  suit,  to  wix,  on  the  8th  of  January,  1844,  and  on  dirers  and  other 
*1181  ^^^^  *between  that  day  and  the  commencement  of  this  suit,  and 
at  several  times  on  each  of  those  days,  with  force  and  arms,  Jtc., 
assaulted  the  pkdntjjff]  and  then  beat,  bruised,  wounded,  bUf  and  illtreated 
her ;  and  also  that  the  defendants,  with  force  and  arms,  on  the  3d  of 
January,  1844,  seized  and  took  divers  goods  and  chattels  of  the  plamtifi^ 
to  wit,  thirty  tables,  &c.  &c.,  of  great  value,  to  wit,  &c.,  and  converted 
and  disposed  of  the  same  to  their  own  use,  &c. 

To  this  declaration  the  defendants,  (treating  it  as  one  consisting  of  five 
counts,)  amongst  other  pleas,  pleaded,  fourthly,  as  to  the  whole  of  the 
declaration,  that  the  said  dwdUng^hause  in  which,  &c.,  at  the  said  times 
when,  &c.  in  the  declaration  mentioned,  was  and  now  is  the  dwelUng-hcnuty 
soily  and  freehold  of  one  Josiah  Wilson;  wherefore  the  defendants,  as  the 
servants  of  Wilson,  and  by  his  command  in  that  behalf,  at  the  said  times 
when,  &c.  in  the  declaration  mentioned,  broke  and  entered  the  dwelling- 
house  in  which,  &c.,  and  committed  therein  the  several  supposed  tres- 
passes in  the  first  count  mentioned ;  and  that  the  fixtures  and  things  in 
the  second  count  mentioned  were  at  the  said  time  when,&c.  parcel  of  the 
said  dwelling-house  and  of  Wilson's  said  fi*eehold  therein ;  and  that  tk 
pUAnliffy  just  before  and  at  the  said  times  when,  &c.  in  the  said  third  and 
fourth  counts  mentioned,  to  wit,  on  the  said  8th  of  January,  1844,  vm 
unlawfuUy  in  possession  and  occupation  of  the  said  dweUSng^house^  and  with 
force  and  arms  making  a  great  noise  and  disturbance  therein,  without 
the  leave  or  license,  and  against  the  will  of  Wilson,  the  defendants  there- 
upon, as  the  servants  of  Wilson,  and  by  his  command  in  that  behalf, 
then  requested  the  plaintiff  to  cease  making  the  said  noise  and  disturb- 
ance, and  to  go  and  depart  from  and  out  of  the  said  dwelling-house, 
which  the  plaintiff  then  wholly  refused  to  do ;  whereupon  f  the  defendants, 
*1191    ^  ^^  servants  of  Wilson,  and  by  his  ^command,  in  the  defence 
of  his  possession  of  the  said  dwelling-house,  gently  laid  their 
hands  on  the  plaintiff  in  order  to  eject,  expel,  put  out,  and  amove,  and 
did  then  eject,  expel,  put  out,  and  amove  her  from  her  possession  and 
occupation  of,  and  from  and  out  of  the  said  dwelling-house ;  and  because 
the  plaintiff  then  resisted  the  defendants  in  that  behalf,  and  then  assaulted 
the  defendants,  and  used  v  olent  and  menacing  language  and  gestures 
.towards  the  defendants,  and  would  then  and  there  have  beaten,  bruised, 
.wounded,  and   ill-treated  them  if  they  had  not  defended  themselves 
•gainst  the  plaintiff,  they  the  defendants,  at  the  said  times  when,  ^'f 
.  did  defend  themselves  against  the  plaintiff,  and  in  so  doing  did  neees- 
'Sarily  and  unavoidably  assault  the  plaintiff,  and  then  a  little  beat, bnua^ 
wound,  bite,  and  ill-treat  her,  doing  no  unnecessary  damage  to  w 
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pfadntiflr  on  the  occasions  aforesaid ;  and  because  the  goods  and  chattels 
m  the  said  last  count  mentioned,  before  and  at  the  said  time  when,  &c., 
had  been  wrongfully  put  and  placed,  and  then  were  wrongfully,  in  and 
upon  the  said  dwelling-house  in  which,  &c.,  encumbering  the  same,  and 
doing  damage  there  to  Wilson,  the  defendants,  as  the  servants  of  Wilson, 
and  by  his  command  in  that  behalf,  at  the  said  time  when,  &c.  in  that 
count  mentioned,  seised  the  said  goods  and  chattels,  and  took  and 
amoTed  themfirom  the  said  dwelling-house  in  which,  &c.,  to  a  small  and 
conyenient  distance,  and  there  Idt  the  same  for  the  plaintiff's  use,  and 
^Thereof  the  plaintiff  then  had  notice  ;  which  were,  &c. — verification. 

IS^thly — ^to  the  first,  third,  and  subsequent  counts — ^that,  long  before 
the  plaintiff  was  possessed  of,  or  had  any  title,  estate,  or  interest  in,  the 
said  dwelling-house  in  which,  &c.,  to  wit,  on  the  31st  of  March,  1837, 
imison  was  seized  in  his  demesne  as  of  fee  of  and  in  the  said  dwelling- 
house  in  which,  &c.,  and,  being  so  seised,  *before  the  said  times  r«|  on 
when,  &c.  in  the  ^d  first,  third,  and  subsequent  counts  men- 
tioned, or  any  of  them,  and  before  the  plaintiff  was  possessed  of  or  had 
any  estate,  interest,  or  title  of,  in,  or  to  the  said  dwelling-house,  to  wit, 
on  the  31st  of  March,  1837,  by  a  certain  agreement  then  made  between 
Wilson  and  the  said  Robert  Roberts, (a)  the  date  whereof,  &c.,  Wilson 
let  to  the  said  R.  Roberts,  who  then  took  the  said  dwelling-house  in 
which,  &c.,  as  tenant  thereof,  to  Wilson,  for  one  year  then  next  following, 
and  so  on  firom  year  to  year  for  so  long  as  they  should  respectively  please, 
&c.,  at  and  under  die  yearly  rent  of  26/.,  payable  quarteily,  on,  &c. ;  and 
R.  Roberts  thereby  agreed  with  Wilson  to  repair,  and  keep  in  tenantable 
repair,  the  said  dwelling-house,  during  the  continuance  of  the  said  demise 
and  tenancy ;  and  it  was  thereby  further  agreed,  that,  if  R.  Roberts  should 
break  the  said  agreement  in  any  respect,  or  if  he  did  not  repair  or  keep  in 
tenantable  repair  the  said  dwelling-house  during  the  continuance  of  the  said 
demise  and  tenancy,  or  if  the  said  rent  or  any  part  thereof  should  be  unpaid 
fourteen  days  next  after  any  day  on  which  such  rent  or  any  quarterly 
part  thereof  should  become  due,  then  it  should  be  lawful  tor  Wilson  to 
enteron  the  said  dwelling-house  without  any  ejectment  or  process  at  law,(&) 
and  to  have  again  and  re-possess  the  same,  and  all  occupiers  thereof  to 
e]q>el  and  remove:  by  virtue  of  which  agreement  and  demise,  R.  Roberts 
then  entered  into  and  upon  the  said  dwelling-house,  and  became  and  was 
poflsessedthereof  fortheterm  and  tenancy  so  to  him  thereof  granted  as  afore- 
said, the  reversion  of  and  in  the  said  dwelling-house,  then  and  during  all  the 
timediereafter  mentioned,  being  in  *Wilson :  Averment,  that  after-  r«i  oi 
wards,  and  during  the'  continuance  of  the  said  demise  and  ten- 
ancy, to  wit,  on  the  26th  of  December,  1843,  and  before  the  said  times 
whoi,  &c.,  R.  Roberts  wholly  omitted  and  n^ected  to^  and  did  not  nor 


(«)  lifaiiwa  to  in  A  fcrawr  pita. 

(6)  nis  dnoM  it  finiwrn—iy,  as  any  penNm  having  a  nifA  of  antij  or  right  of 
WKf  catar  wtthoal  any  legal  pwwaodhigi.    8oa  MiUtkgr  ▼.  BMrdbfr»  1  Mann.  4t  R.  SSOl 
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would,  repair  and  keep  in  fenantable  repair  the  said  dweUing*liouse;  and 
the  said  dwelling-house  was  then  suffered  and  permitted  to  be,  and  die 
same  then  was,  in  bad  and  untenantable  repair,  by  reason  of  the  same 
not  being  repaired  and  kept  in  tenantable  repair  according  to  the  said 
agreement;  that  the  same  continuing  in  such  bad  and  nntenantabk  repair 
by  reason  of  the  premises,  thereupon  it  then,  and  at  the  said  times  ivhen, 
&c.  in  the  said  first,  third,  and  subsequent  counts  mentioned,  became 
and  was  lawful  for  Wilson,  under  and  bj  virtue  of  the  said  agreement, 
to  enter  upon  the  said  dwelling-house  without  any  ejeetment  or  process 
at  law,  and  to  have  again  and  re-possess  the  same,  9Skd  all  occupiers 
thereof  to  expel  and  remove,  and  the  said  estate  and  interest  of  R.  Ro- 
berts and  all  those  claiming  under  him  under  and  by  Tirtne  of  the  said 
agreement  became  and  was,  by  means  of  the  prenises,  forfeited  and 
wholly  ended  and  determined ;  and  thereupon,  afterwards,  and  at  the 
said  times  when,  &c.  in  the  said  first,  third,  and  subsequent  counts  men- 
tioned, the  defendants,  as  servants  of  Wilson,  and  by  his  command  in 
that  behalf,  for  and  by  reason  of  the  said  breach  of  the  said  agreement, 
did,  in  pursuance  and  under  and  by  virtue  of  the  said  agreement  and 
the  said  power  therein  contained,  enter  into  and  upon  the  said  dwelling- 
house,  the  outer  door  thereof  being  open,(a)  and  did  take  possession 
thereof,  and  the  same  again  have  and  re^possess  for  and  on  behalf  of 
Wilson,  and  by  his  command  in  that  behalf;  and,  because  the  plaintiff 
*1221  ^^^  unlawfully,  at  the  said  times  when,  &c.,  *in  the  occupation 
and  possession  of  the  said  dwelling-house  without  the  leave  or 
license  and  against  the  will  of  Wilson,  the  defendants  thereupon,  as  the 
servants  of  Wilson,  and  by  his  command  in  that  behalf,  then  requested 
the  plaintiff  to  go  and  depart  from  and  out  of  the  said  dwelling-boase, 
which  the  plaintiff  then  wholly  refused  to  do ;  whereupon,  &c.,  as  in  the 
fourth  plea,  from  the  f  in  p.  118. 

Replication  to  the  fourth  plea,  so  for  as  related  to  the  first  count— ^at, 
at  tb;  said  times  when,  &c.  in  the  said  first  count  mentioned,  the  plain- 
tiff was  lawfoUy  possessed  of  the  said  dwelling-house  in  which,  kjc*,  ^^ 
was  lawfolly  entitled  to  her  possession  thereof  as  against  the  defendants' 
vrithoui  this  that  the  plaintiff  was  unlawfully  in  possemon  or  occupstioo 
of  the  said  dwelling-house  in  which,  fcc.,  in  manner  and  form  as  in  the 
said  fourth  plea  so  for  as  related  to  the  said  first  count  in  that  behalf  was 
alleged — concluding  to  the  countiy.  There  were  similar  replications  to 
the  fourth  plea  so  far  as  the  same  related  to  the  second  and  third  counts 
respectively:  and,  as  to  the  fourth  plea,  so  far  as  it  related  to  Aelast 
count  of  the  declaration,  the  plaintiff  replied,  that,  after  the  defeodants 
seized  the  goods  and  chattels  in  the  said  last  count  mentioned,  and  took 
and  amoved  the  same  in  the  manner  in  ttie  said  fourdi  plea  in  that  be- 
half mentioned,  to  wit,  at  the  said  time  when,  &c.  in  the  said  last  count 

(a)  Thii  allegmtion  U  imneeeinrf,  is  a  penoo  who  kaa  a  ligbt  of  pmmiatt  ai^hrwk 
•pen  outer  doom. 
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IB  Ihat  behalf  meotionedi  the  defendants  converted  and  disposed  of  the 
iaid  goods  and  chattels  to  their  own  use,  in  manner  and  form  as  in  the 
aid  last  count  was  alleged — ^verification. 

Replication  to  the  eighth  plea,  so  fSatr  as  it  related  to  the  last  count  of 
the  declaration — ^that,  after  the  defendants  seized  the  goods  and  chattels 
in  the  said  last  count  mentioned,  and  took  and  amoved  the  same  in  the 
manner  in  the  said  last  plea  in  that  behalf  mentioned,  to  wit,  at  the  said 
time  when,  &c.  in  the  said  last  count  *in  that  behalf  mentioned,  r»|9o 
the  defendants  converted  and  disposed  of  the  said  goods  and 
chattels  to  their  own  use,  in  manner  and  form  as  in  the  said  last  count 
was  all^d — ^verification. 

To  these  replications  the  defendants  demurred  specially,  assignbg  for 
causes,  as  to  the  replication  to  so  much  of  the  fourth  plea  as  related  to 
the  first,  second,  and  third  counts — that  it  did  not  appear  in  or  by  those 
replications  how  or  why  the  plaintiff  was  lawfully  possessed  of  the  said 
dwelling-house ;  that  it  should  have  been  therein  alleged  what  right  and 
title  the  plaintiff  ha4  to  the  possession  of  the  said  dwelling-house ;  that 
they  diould  have  traversed  that  the  dwelling-house  in  which,  &c,  was 
the  dwelling-house,  soil,  and  freehold  of  Wilson,  or  should  have  set 
forth  and  shown  what  rig^t  or  title  the  plaintiff  had  therein,  showing  the 
facts  under  which  she  derived  such  right  or  title ;  that  they  traversed 
immaterial  matter ;  that  they  amounted  to  argumentative  traverses  of  the 
defendants  having  been  servants  of  Wilson,  and  having  acted  by  his 
command,  as  alleged  in  the  plea ;  and  that  they  put  in  issue  matters  of 
law  and  matters  not  properly  triable  by  a  jury,  namely,  whether  or  not 
the  plaintiff  was  unlawfully  in  possession  or  occupation  of  the  said  dwell* 
ing«hottse,  &c.  And,  as  to  the  replication  as  to  so  much  of  the  fourth 
plea  as  related  to  the  last  count,  and  also  as  to  the  replication  to  the 
eighth  plea — that  the  replication  did  not  sufficiently  confess  and  avoid, 
or  traverse  or  deny,  the  matters  alleged  in  the  plea ;  that,  if  it  was  meant 
as  a  denial  of  the  defendants^  having  removed  the  said  goods  and  chat- 
tels to  a  small  and  convenient  distance,  and  there  leaving  the  same  for 
d^  use  of  the  plaintifls,  it  was  an  argumentative  traverse  thereof,  and 
should  have  concluded  to  the  country,  and  not  with  a  verification ;  that, 
if  the  replication  was  meant  to  confess  and  avoid  the  said  matter  in  the 
plea  so  fill  as  related  to  the  last  *count,  it  was  a  departure  from  r*i  04 
the  declaration,  inasmuch  as  it  admitted  that  the  action  was 
brought  for  the  purpose  in  die  plea  mentioned,  and  that  so  much  of  the 
plea  as  related  to  that  count  was  an  answer  thereto,  and  at  the  same 
time  sought  and  endeavoured  to  set  up  and  establish  another  and  differ* 
ent  cause  of  action ;  that  the  replication,  if  it  was  intended  to  set  up 
that  the  defendants  were  trespassers  by  or  from  the  original  seizing  and 
taking  of  die  goods  and  chattels,  should  have  shown  how  they  were  so ; 
that  it  was  uncertain  and  ambiguous  from  the  replication,  whether  the 
plaintiff  intended  to  rely  upon  the  said  seizing  and  taking  of  the  said 
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goods  and  chattels  as  a  cause  of  action ;  that  the  replication  was  a  new 
assignment  improperly  and  inartificial! j  pleaded,  &c.    Joinder. 

Channellj  Serjt.,  in  support  of  the  demurrers.  The  fourth  and  eighth 
pleas  are  substantially  pleas  of  liberum  tenementum  in  Josiah  Wilson,  so 
far  as  regards  the  dwelling-house ;  and,  in  eflect,  all  that  the  plaintiff 
says  in  her  replications,  is,  that  she  is  lawfully  possessed,  without  saying 
in  what  manner  she  is  entitled  to  the  possession.  It  is  apprehended  she 
should  either  have  set  up  title  in  herself,  or  have  denied  that  the  dwell- 
ing-house was  the  property  of  the  plaintiff,  whereas  she  has  admitted 
the  title  of  Josiah  Wilson.  These  pleas  are  also  pleas  of  liberum  tene- 
mentum, well  pleaded  with  respect  to  the  other  matters  comprised  in  the 
declaration  ;  for,  the  justification  is  connected  with  the  dwelling-house. 

Talfourdj  Serjt.,  contra.(a)  It  may  be  conceded  that,  had  the  pleas 
*1251  ^^^^  simply  pleas  of  liberum  tenementum,  *the  plaintiff  must 
have  either  denied  the  title  as  alleged,  or  set  up  title  in  herself. 
But  here  the  defendants  do  not  rely  on  the  mere  allegation  of  soil  and 
freehold  in  Wilson ;  they  go  on  to  state  that  the  plaintiff  was  unlawfully 
in  possession  of  the  dwelling-house ;  and  therefore  the  plaintiff  bad  a 
right  to  take  issue  on  this  last-mentioned  allegation.  [Maule,  J.  The 
allegations  in  the  pleas  that  the  plaintiff  was  unlawfully  in  possession 
are  quite  idle.  The  pleas  ought  to  have  shown  how  she  was  unlawfully 
in  possession.  Tindal,  C.  J.  The  plea  of  liberum  tenementum  implies 
that  both  the  freehold  and  the  right  to  the  possession  are  in  the  party, 
otherwise  it  would  be  no  answer  to  the  declaration.  The  pleas  attempt 
to  justify  too  much.  They  are  clearly  bad,  as  containing  no  answer  to 
the  asf?ault.    Maule,  J.    I  think  the  pleas  and  replications  alike  bad.] 

Channellj  Serjt.,  in  reply.  It  may  be  that  the  pleas  would  have  been 
held  bad  on  special  demurrer,  as  attempting  to  justify  too  much. 
[Maule,  J.  The  fourth  plea  admits  the  assault.  How  does  it  justify 
that  assault }  It  alleges  no  possessory  right.]  It  may  be  that  the  plea 
*1261  *^^  liberum  tenementum  would  be  no  answer  to  the  assault; 
but  that  part  of  the  plea  may  be  taken  to  apply  to  so  much  of 
the  declaration  as  is  in  its  nature  local,  and  the  residue  of  the  plea  to 
the  assault  and  expulsion.    On  general  demurrer,  at  all  events,  the  plea 

(a)  Hie  points  maiked  for  ugmiient  on  the  part  of  the  plaintiff  w«re :— 

«  First,  that  the  replications  demarred  to  are  good,  and  that  the  objections  tsken  by  the  de- 
murrers are  not  tenable. 

M  Secondly,  that  the  fonrth  plea  is  bad  for  not  justifying  the  eonversion  of  the  goods  sU^ 
in  the  declaration  to  have  been  converted  by  the  defendants  to  their  own  use;  snd  thatiti* 
also  bad  for  not  sufficiently  justifying  the  biting  of  the  plaintiff  aUeged  in  the  dedaratioo. 

MThirdly,  that  the  eighth  plea  is  bad,  because  it  does  not  show  Uiat  the  agrseneot tberon 
mentioned  was  under  seal,  or  that  it  operated  in  such  a  manner  as  to  admit  of  such  rigbt  <» 
entry  as  is  alleged  in  the  plea,  being  reserved  by  it;  and  because  the  plea  does  not  Aow  uj*| 
Wilson  had  the  wnsnkm  at  the  time  of  the  breach,  which  was  nlied  on  as  ooastitBtiiV  ^ 
fotfeitare;  and  because  it  does  not  appear  that  the  entry  made  before  the  committing  »  "* 
trespasses  was  made  for  the  purpose  of  avoiding  the  lease,  or  that  R.  Roberts  or  his  aiiigo^ 
or  under-tenants  had  any  notice  that  it  was  made  for  such  purpose ;  and  because  it  sdinio  od* 
of  the  trespasses^  vis^  the  fiist  entry  therein  aveiiod»  before  any  notioe  given  to  Ro^*'^  * 
Wilson's  election  to  dolermine  the  lease." 
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is  sufficient  The  eighth  plea  justifies  all  but  the  assault.  [Ckesswell, 
J«  The  seisin  in  fee  in  Wilson  is  made  the  foundation  of  that  plea  as 
well  as  of  the  fourth.] 

TiNDAL,  C.  J.  It  appears  to  me  that  the  eighth  plea  must  follow  the 
&te  ot  the  fourth.  As  to  the  fourth  plea,  as  the  defendants  have  thought 
fit  to  introduce  in  their  justification  the  seisin  in  fee  in  Wilson,  the 
plaintiff  has  a  right  to  see  whether  or  not  it  affords  a  good  answer  to  the 
assault.  This  is  the  first  time  I  ever  met  with  a  plea  of  liberum  tene« 
mentum  in  an  action  charging  an  assault.  The  ordinary  answer  to  such 
an  action  is,  that  the  assault  was  committed  in  defence  of  the  defend- 
ant's poxMssioA.  Liberum  tenementum  at  the  most  only  implies  a  posses- 
sion.   I  think  this  is  clearly  a  bad  plea. 

Maule,  J.  I  am  of  the  same  opinion.  This  is  a  perfectly  unprece- 
dented form  of  plea. 

Cbesswell,  J.  I  am  also  of  opinion  that  the  fourth  plea  is  bad.  In 
trespass  quare  clausum  fregit  the  possession  of  the  plaintiff  is  the  foun- 
dation of  the  action;  and  the  defendant  is  considered  sufficiently  to 
deny  the  plaintiff's  right  of  possession  by  pleading  liberum  tenementum 
in  himself  or  a  third  person  ;  in  the  latter  case  justifying  as  the  servant 
and  acting  by  the  command  of  such  third  person :  and  by  this  anoma- 
lous plea  the  plaintiff  is  put  to  show  how  he  has  a  possession  in  himself 
consistent  with  the  fireehold  being  in  another,  unless  he  chooses  to  tra- 
verse the  title  set  up  by  the  plea.  But,  where  the  declaration  charges 
an  assault,  a  defendant  *can  only  justify  by  alleging  possession,  r^i  07 
and  that  the  assault  was  committed  in  defence  of  such  posses-  *- 
aon.  I  am  therefore  of  opinion«that  the  plaintiff  is  entitled  to  judgment 
upon  both  demurrers. 

Eaele,  J.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. The  plea  of  liberum  tenementum  is  clearly  no  justification  as  to 
&e  assault.  Judgment  for  the  plaintiff 

Channdlj  Serjt.,  on  a  subsequent  day,  having  called  the  attention  of 
the  court  to  the  allegation  of  entry  in  the  eighth  plea, 

Ti!n>AL,  C.  J.,  said :  That  only  shiAs  the  objection  to  the  replication. 
The  eighth  plea  is  pleaded  to  the  first,  third,  fourth,  and  fifth  counts. 
In  her  replication,  the  plaintiff  says,  that,  after  the  defendants  seized  the 
goods  and  chattels  in  the  last  count  mentioned,  and  took  and  amoved 
the  same  in  the  manner  in  the  plea  mentioned,  the  defendants  converted 
and  disposed  of  the  goods  to  their  own  use,  as  in  the  last  count  alleged. 
We  decided  for  the  plaintiff  on  the  fourth  plea,  because  we  thought  the 
plea  bad,  no  right  of  possession  being  shown ;  and  we  also  decide  for 
flie  plaintiff  upon  the  replication  to  the  eighth  plea,  on  the  ground  that 
tiie  replication  is  good ;  for,  as  the  plea  goes  to  four  of  the  counts,  and 
the  replication  shows  that  the  defendants  were  trespassers  ab  initio  as  to 
one,  it  is  an  answer  to  the  plea. 
The  rest  of  the  court  concurring,  Judgment  accordingly. 
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CLEMENTS  v.  HOWETT.    Jm.  17. 

When  an  twtid  if  fent  bmdk  to  the  arbitrator  to  be  ameDded,  he  is  not  bound  to  gifo  the  p«^ 

ties  notice  to  attend  him  tbeieon. 

By  an  order  of  nisi  prius,  bearing  date  the  27th  of  November,  1843, 
made  in  a  cause  o{  Howett  v.  CkmentSy  a  verdict  was  ordered  to  be 
entered  for  the  plaintiff*,  damages  500/.,  subject  to  the  award  of  a  bar- 
rister, who  was  thereby  empowered  to  direct  that  a  verdict  should  be 
entered  for  the  plaintiff*  or  the  defendant,  as  he  should  think  proper,  and 
to  whom  that  cause,  and  also  another  cause  of  Clements  v.  Howdtf  and 
all  matters  in  difference  between  the  parties,  were  referred.  The  costs 
of  the  said  suits  respectively  were  to  abide  the  event  of  the  award,  and 
the  costs  of  the  reference  and  award  were  to  be  in  the  discretion  of  the 
arbitrator. 

The  arbitrator  made  his  award  on  the  1st  of  May,  1844,  as  follows  :-^ 
«  With  respect  to  the  cause  first  above  mentioned,  and  in  which  the  said 
James  Charles  Howett  is  the  plaintiff*  and  the  said  Benjamin  Clements  is 
defendant,  I  award,  order,  and  adjudge  that  the  verdict  already  entered 
up  therein  for  the  plaintiff*  James  Charles  Howett  shall  stand,  but  that 
the  damages  shall  be  reduced  to  the  sum  of  45/. ;  and  with  respect  to 
&e  other  cause,  in  which  the  said  Benjamin  Clements  is  the  plaintiff*  and 
the  said  James  Charles  Howett  is  defendant,  I  award,  order,  and  adjudge* 
thai  a  verdict  shuU  be  entered  for  the  defendant  James  Charles  Howett ; 
and  I  find  that  there  are  no  further  or  other  matters  in  diff*erence  between 
the  said  parties  besides  or  in  addition  to  the  said  causes  in  the  said 
order  of  reference  and  hereinbefore  mentioned ;  and  I  further  order  and 
award  that  the  costs  of  this  reference  and  of  this  my  award  shall  be  paid 
by  the  said  Benjamin  Clements." 

*1291  *^  ^^  ^^  having  been  obtained  on  behalf  of  Clements,  to 
set  aside  the  above  award,  on  the  ground  that  the  arbitrator  had, 
by  mistake,  called  the  plaintiff*  in  the  first-mentioned  action  James 
(Siarles  Howett,  instead  of  Joseph  Charles  Howett,  the  court,  on  the 
23d  of  November  last,  after  hearing  counsel,  ordered,  <«  that  the  award 
of  the  arbitrator  in  the  said  rule  mentioned  be  referred  back  to  the  said 
arbitrator  to  reconsider  and  amend  the  same  if  he  should  think  fit."  In 
pursuance  of  this  rule  the  arbitrator,  on  the  2d  of  December  last,  made 
the  following  endorsement  on  he  back  of  the  award : — <<  In  pursuance 
of  an  order  of  the  Court  of  Common  Pleas  of  the  23d  November  last, !» 
the  within-named  arbitrator,  have  reconsidered  this  my  award ;  and  I  do 
hereby  certify  and  declare  that  the  same  ought  to  be  amended  by  substit 
tuting  the  name  Josq>h  Charles  Howett  for  the  name  James  Charles 
Howett,  wherever  such  name  occurs  in  the  said  award,  and  that  the 
award  ought  now  to  be  read  as  if  the  name  Joseph  Charles  Howett 
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hid  originally  stood  therein  instead  of  the  name  James  Charles  Howett 
in  every  instance  where  such  name  occurs  in  the  said  award,  the  name 
James  CSiarles  Howett  having  been  therein  inserted  by  mistake  instead 
of  the  name  Joseph  Charles  Howett,  and  Joseph  Charles  Howett  being 
die  person  thereby  meant  and  intended  by  me." 

lie  arbitrator  further  altered  his  award  by  inserting  at  the  asterisk  the 
following  words: — «that  the  defendant  therein  is  not  guilty  of  the 
grierances  therein  laid  to  his  charge,  or  of  any  or  either  of  them,  or  of 
any  part  thereof,  and" — ^which  words  he,  by  a  note  in  tne  margin, 
awarded  and  directed  should  stand  as  part  of  his  award. 

Manmngy  Serjt.,  now  moved  to  set  aside  the  award,  on  the  ground 
that  the  arbitrator  had  improperly  directed  a  verdict  to  be  entered  in  the 
second  action,  the  order  *giving  him  no  power  so  to  do ;  Hutchifi^  r*130 
m  V.  BlackweU,  8  Bingh.  331, 1  M.  &  Scott,  513.  [Maule,  J.  ^ 
There  undoubtedly  could  not  be  a  formal  verdict  entered  in  the  condition 
in  which  the  second  cause  stood :  the  arbitrator  has  used  the  word  in  its 
popular  sense.  Cresswell,  J.  This  objection  existed  at  the  time  the 
fiist  motion  was  made  to  set  aside  the  award,  and  was  not  then  urged ; 
it  is  now  too  late  to  raise  it.  Maule,  J.  There  was  some  colour  for  flie 
objection  when  the  6i^  application  was  made ;  but  it  is  now  removed.] 
The  party  has  until  the  end  of  the  term  succeeding  the  amendment  to 
move  to  set  aside  the  award ;  Moore  v.  Butliny  7  Ad.  &  £.  595,  2  N.  & 
P.  436.  [TiifDAL,  C.  J.  The  direction  as  to  the  verdict  is  simply  use- 
less ;  the  issue  is  determined.] 

The  learned  serjeant  then  produced  an  affidavit  stating  that  no  notice 
kd  been  given  to  Clements  or  his  attorney  to  attend  the  arbitrator  on 
bis  reconsidering  or  amending  his  award ;  nor  did  he,  Clements,  or  any 
person  on  his  behalf,  attend  the  arbitrator  on  his  so  reconsidering  or 
amending  his  award.     This,  he  submitted,  Clements  was  entitled  to  do. 

TnmAi*,  C.  J.  The  arbitrator  was  not  bound  to  give  notice  to  the 
parties.  The  award  was  sent  back  to  him  for  a  specific  purpose.  He 
needed  no  assistance  from  either  side. 

Maule,  J.  If  the  award  is  open  to  the  objection  suggested,  the  party 
is  not  without  remedy ;  he  may  avail  himself  of  it  as  a  defence  to  an 
action  upon  the  award. 

The  rest  of  the  court  concurring,  Rule  refused. 
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Aa  tficUvh  with  a  jurat  gtating  it  to  have  been  "sworn  at  the  jiidgee^  ehamben^  Serjeanli^ 
InOf  Chanoevy  Lane,  in  the  coun^  of  Middleaex,  is  tnlBcient 

A  cuae  and  all  matten  in  difierence  between  the  parties  were  leferred  to  a  lay  arbitrator,  tlis 

^(^  oC  the  caoae  and  of  the  reference  and  award  to  abide  ttu  rendt  of  thu  award.    The 

•riitntor  by  his  award  foond  that  the  plaintiff  had  no  cause  of  action  as  to  the  ftrsi  coont; 

•nd  that,  as  to  the  second,  thiid,  and  fourth  counts,  the  defendant  was  indebted  to  the  phia* 
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tiff  in  66L  9«.  7d.;  bat  tbat  tlu  ptainliff  wu  indebted  to  the  defendant  npon  the  whole 
ten  refeired  (including  the  above  sum)  in  17^  7f.  5d: — Held,  that  he  was  not  boond  to  ghe 
any  direction  as  to  costs. 

Btnkniptey  m  no  rerocation  of  a  sabmisrioo  to  aibitiation. 

Tiie  award  directed,  amongst  other  things,  that  the  plaintiff  should,  on  a  given  dsy,  deliver  op 
to  the  defendant  a  warrant  for  a  hogshead  of  port  wine  lying  at  the  Lcmdon  Dodu,  describ- 
ing it  by  its  number  and  marks :  the  demand  requirad  the  plaintiff  to  deliver  op  **eiw  Aogi- 
hiad  of  port  urine,"  describing  iii—Hild,  that  this  was  not  a  sufficient  demand  to  support  an 
attachment 

By  a  judge's  order,  (afterwards  made  a  rule  of  court,)  dated  the  23d 
of  May,  1843|  and  made  in  a  cause  wherein  H.  W.  Hemsworth  was  plain- 
tiffy  and  T.  H.  Brian  defendant,  it  was  ordered  that  the  cause  and  all 
other  matters  in  difierence  between  the  parties  should  be  referred  to  J. 
S.|  (a  layman,)  the  costs  of  the  said  cause  and  of  the  reference  and  award 
to  abide  the  remit  of  the  award, 

J.  S.,  on  the  23d  of  March,  1844,  made  his  award  as  follows : — <<  I  do 
find,  award,  and  determine,  that,  at  the  time  of  commencing  the  said 
action,  the  plaintiff  had  not  any  cause  of  action  for  or  in  respect  of  the 
several  matters  and  things  respectively  mentioned  and  contained  or  re- 
ferred to  in  the  first  count  in  the  pleadings  in  the  said  cause  contained ; 
and  that,  in  case  the  trial  in  the  said  cause  had  proceeded,  the  issue 
joined  on,  or  in  respect  of,  the  said  count,  should  and  ought  to  have 
been  found  for  the  defendant:  And  I  further  find,  award,  and  determine, 
that,  on  the  2d  of  March,  1843,  and  at  the  time  of  the  commencement 
of  the  said  action,  the  defendant  was  indebted  to  the  plaintiff  in  the  sum 
of  68/.  95.  Id.  on  the  second,  third,  and  fourth  counts  in  the  said  decla- 
*1321    ^^^^^  mentioned  ;  and  that,  in  case  the  trial  *in  the  said  cause 
had  proceeded,  the  issues  joined  on  the  second,  third,  and  fourth 
counts  in  the  said  pleadings  contained  should  and  ought  to  have  been 
found  for  the  plaintiff:  And  I  further  find,  award,  and  determine,  that, 
on  an  account  taken  of  all  matters  referred  to  me  by  the  said  recited 
order,  (including  the  said  sum  of  68/.  9^.  7(f.,)  the  plaintiff  was,  at  the 
date  of  the  said  order,  and  still  is,  indebted  to  the  defendant  in  the  sum 
of  17/.  Is.  bd. :  And  I  further  award,  order,  and  direct  that  the  said  H. 
W.  Hemsworth  shall,  on  the  1st  of  April  next,  at,  &c.,pay  unto  the  said 
T.  H.  Brian,  or  his  attorneys,  for  the  use  of  the  said  T.  H.  Brian,  the 
sum  of  17/.  7s.  5d. :  And  I  further  award,  order,  and  direct  that  the  said 
H.  .W.  Hemsworth  shall,  on  the  30th  of  March  instant,  deliver  up  unto 
the  said  T.  H.  Brian,  his  executors,  administrators,  or  assigns,  the  fol- 
lowing to€arrants  of  wines  and  brandy,  namely,  a  warrant  for  one  hogs- 
head of  port  wine,  numbered  2260,  now  or  lately  lying  in  the  East  Vault, 
London  Docks,  and  marked  B.  No.  2,  &c.  &c.  [here  followed  a  descrip- 
tion by  marks  and  numbers  of  several  casks  of  wine  and  one  hogshead 
of  brandy :]    And  I  further  find  that  the  said  H.  W.  Hemsworth  is  is 
possession  of  certain  wines  in  bottle,  the  property  of  the  said  T.  H.  Brian, 
consisting  of,  &c.  &c. :  And  I  further  award,  order,  and  direct  that  the 
said  H.  W.  Hemsworth  shall,  on  the  30th  of  March  instant,  deliver  up 
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aD  the  said  wines  in  bottle  to  the  said  T.  H.  Brian,  or  his  servants  or 
agents  authorized  bj  writing  under  his  hand  to  receive  the  same :  And 
I  further  award,  order,  and  direct,  that,  if  default  be  made  by  the  said 
H.  W«  Hemsworth,  his  executors,  administrators,  or  assigns,  in  payment 
of  the  said  sum  of  17/.  7^.  M.,  to  the  said  T.  H.  Brian,  his  executors, 
administrators,  or  assigns,  or  to  his  said  attorneys,  at  the  time  in  that  be* 
half  herein  by  me  appointed,  or  if  the  said  H.  W.  Hemsworth,  his  exe- 
cutors, &c.,  shall  not,  on  the  30th  day  of  March  ^instant,  deliver  r^ioo 
up  to  the  said  T.  H.  Brian,  his  executors,  &c.,  the  said  wine'  ^ 
warrants  and  brandy-warrant,  and  the  said  wines  in  bottle,  hereinbefore 
directed  by  me  to  be  delivered  up,  then  and  in  either  of  the  said  cases, 
after  making  this  my  award  a  rule  of  Her  Majesty's  court  of  Common 
Pleas,  the  said  T.  H.  Brian  may  immediately  proceed  by  attachment  or 
odierwise  (a)  for  the  recovery  of  the  said  sum  of  17/.  7f.  6(/.,  and  of  the 
possession  of  the  said  mne^warrants  and  brandy-warrant  and  wines  in 
bottle,  or  either  of  them,  as  the  case  may  require :  And  I  further  award, 
order,  and  determine  that  the  said  H.  W.  Hemsworth  shall  take  to,  retain, 
and  keep  four  butts  of  sherry  wine,  &c.  &c.,  which  articles  and  things 
were  formerly  the  property  of  the  said  T.  H.  Brian,  and  are  now,  or  lately 
were,  in  the  possession  of  the  said  H.  W.  Hemsworth,  &c. :  And  I  lastly 
award,  order,  and  determine,  that,  after  the  due  performance  of  this  my 
award,  and  the  payment  of  the  costs  of  the  said  cause,  and  of  the  said 
reference  and  of  this  my  award,  they  the  said  H.  W.  Hemsworth  and  T. 
H.  Brian,  and  their  respective  executors  or  administrators,  shall  respec- 
tively within  ten  days  after  the  same  shall  have  been  respectively  ten- 
dered to  him  or  them  for  execution,  and  at  the  costs  and  charges  of  the 
party  requiring  the  same,  sign,  seal,  and  as  their  respective  acts  and 
deeds  deliver,  each  of  them,  his  executors  or  administrators,  unto  the 
other  of  them,  his  executors  or  administrators,  mutual  general  releases,  in 
writing,  of  all  and  all  manner  of  actions  and  suits,  claims  and  demands 
^vhatsoever,  from  the  beginning  of  the  world  up  to  the  day  of  the  date 
of  the  said  order  of  reference." 

Talfourdy  Serjt.,  obtained  a  rule  nisi  for  an  attachment  against  the 
plaintiff  for  non-performance  of  the  above  ♦award.  The  affidavit  p»t  04 
upon  which  the  rule  was  obtained  stated  that  the  deponent  did,  ^ 
^  on  the  8th  of  November  instant,  personally  serve  H.  W.  Hemsworth, 
the  above-named  plaintiff*,  with  a  true  copy  of  the  said  award,  and  also  a 
true  copy  of  the  rule  of  court,  and  the  master's  allocatur  thereon,  and,  at 
&e  same  time  showed  him,  the  said  H.  W.  Hemsworth,  the  said  original 
award,  and  the  said  original  rule  and  allocatur  thereon ;  and  that  the 
deponent  then  demanded  of  the  said  H.  W.  Hemsworth  the  sum  of  17/ 
7«.  5d.,  awarded  to  him  the  deponent  in  and  by  the  said  award,  as  also 
the  sum  of  68/.  lis.,  the  costs  allowed  by  the  said  master  in  and  by  the 
8sdd  allocatur ;  and  that  the  deponent  did,  at  the  same  time,  demand  of 

(a)  Yid0  1  60  S  Vict  c  110,  ■.  18. 
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tlie  said  H*  W*  Hemsworth  one  hogshead  of  port  vrmey  numbered  JS&y^ 
then  or  then  lately  lying  in  the  East  Vaulti  London  Docks,  and  maiked 
B.  No.  2y  a  UHurrani  for  one  hogshead  of  sheny,  &c.  &c.,  directed  by 
the  said  award  to  be  delivered  up  by  the  said  H.  W.  Hemsworth  to  the 
deponent ;  but  that  the  said  H.  W.  Hemsworth  did  not  then,  or  at  any 
time  since,  pay  the  sums  of  17/.  7^.  bd.^  and  68/.  11«.,  or  either  of  them, 
or  any  part  thereof,  to  the  deponent,  or  to  any  person  on  his  behalf;  nor 
did  the  said  H.  W.  Hemsworth  then,  or  at  any  time  since,  deliver  up 
the  said  warranti  and  wines,  or  any  of  them,  or  any  part  thereof,  to  the 
deponent,  or  to  any  person  on  his  behalf." 

The  jurat  to  the  above  affidavit  was  as  follows: — «Swom,  at  the  judges' 
chambers,  Serjeants'  Inn,  Chancery  Lane,  in  the  county  of  Middlesex, 
this  9th  day  of  November,  1844.  C.  Cbesswixl." 

Channellt  Serjt.,  now  showed  cause.  He  took  a  preliminary  objection 
to  the  affidavit  of  demand,  viz.,  that  the  jurat  was  defective,  inasmuch 
as  the  judges'  chambers  are  not  situate  in  Serjeants'  Inn,  neither  is  Ser^ 
*1351  J^^^^'  ^^^  ^  ^^^  county  of  Middlesex.  In  support  of  this  *ob- 
jection  he  produced  an  affidavit  made  by  Mr.  Gibbs,  Mr.  Justice 
Cbessweix's  cleric,  and  by  the  plaintiff's  attorney — ^the  former  of  whom 
deposed  that  he  had  inspected  an  affidavit  sworn  in  this  cause  by  a  per- 
son purporting  to  be  the  defendant,  on  the  9th  of  November  last,  and 
filed,  &c.,  and  that  the  said  person  purporting  to  be  the  defendant  was 
sworn  to  the  truth  of  the  aforesaid  affidavit  by  the  deponent  on  the  said 
9th  of  November  last,  at  the  chambers  of  Cresswell,  J.,  situate  in  Rolls 
Crarden,  Chancery  Lane :  and  the  latter,  that  the  usual  form  of  jurat 
attached  to  affidavits  sworn  at  chambers,  and  that  which  is  placed  up  in 
die  said  chambers  of  the  judges  of  this  court,  as  the  form  to  be  adopted 
by  persons  swearing  affidavits  there,  is  as  follows: — « Sworn  at  my  cham- 
bers, Rolls  Garden,  Chancery  Lane,  this day  of ,  before  me." 

Talfourdy  Serjt.,  referred  to  The  Queen  v.  ToumsendJ^a)  where,  upon 
an  indictment  for  perjury,  the  jury  found  that  the  judges'  chambers  were 
in  the  county  of  Middlesex,  and  the  prisoner  was  convicted.(i) 

Per  curiam  :(c)  Proceed  to  the  merits. 

Channell,  Serjt.  The  award  is  bad.  The  reference  is  of  the  cause 
as  well  as  of  all  matters  in  difference.  The  arbitrator  finds,  that,  at  the 
commencement  of  the  action,  the  plaintiff  had  not  any  cause  of  action 
for  or  in  respect  of  the  several  matters  and  things  in  the  first  count,  and 
that,  if  the  cause  had  proceeded  to  trial,  the  issue  joined  thereon  oug^t 
to  have  been  found  for  the  defendant:  but,  as  to  the  second,  third,  and 

*1361    ^<>urth^UA^i^^^^^^^^^d^f^'^^^^^^  indebted  to  the  "^plain- 

tiff  in  the  sum  of  68/.  9s.  Id.^  and  that  if  the  cause  had  proceeded 

to  trial,  the  issues  on  these  counts  should  have  been  found  for  the 

(a)  Not  nported. 

(6)  The  judges'  chamben  ara  boUt  apon  ground  which  formerly  wai  part  of  *h»  RoUa  Gardeff 
hot  which  has  eeaaed  to  be  so,  and  now  fanoM  part  of  8^eants'  Inn. 
(c)  Tmdal,  C.  J.,  was  absent. 
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plaintHT.    He  has,  however,  giren  no  direction  as  to  the  cceta  of  the 
eanse. 

Maul£,  J.  By  the  order  of  reference,  ali  the  costs  are  to  abide  tinB 
resuU  of  the  award.  The  parties  had  disputed  accounts  between  them, 
and  the  substance  of  the  order  is,  a  reference  of  those  accounts  to  the 
arbitrator,  the  costs  to  follow  the  balance.  The  rendt  means  the  final 
determination  of  the  whole  matters  in  dispute,  which  were  to  result  in  a 
balance  one  way  or  the  other.  The  arbitrator  finds,  that,  on  an  account 
taken  of  all  matters  referred  to  him,  (including  the  68/.  9^.  7c2.,  which  he 
had  found  to  be  due  to  the  plaintiff  on  the  second,  third  and  fourth 
counts,)  the  plaintiff  was  at  the  date  of  the  order,  and  still  was,  indebted 
to  the  defendant  in  the  sum  of  17/.  Is,  5d.  He  was  not,  I  think,  called 
upon  to  give  any  specific  direction  as  to  the  costs. 

Cresswell,  J.  Suppose  there  are  several  accounts  between  two  mer* 
chants,  and  they  agree  that  the  whole  accounts  shall  be  referred  to  an 
arbitrator,  the  costs  to  abide  the  result,  and  the  arbitrator  finds  the  ba- 
lance upon  some  of  the  accounts  in  favour  of  A.,  and  upon  others  in 
fiiToiir  of  B.,  but  the  final  balance  of  the  whole  accounts  in  favour  of  B.; 
what  would  be  the  result  of  the  award  ?    Is  not  that  virtually  this  case  f 

Cha/mellf  Serjt.,  then  produced  an  aflidavit  made  by  Hemsworth  stating 
that,  on  the  16th  of  March,  1844,  a  docket  was  struck  against  him  and 
a  fiat  opened,  which  was  yet  pending ;  that,  after  the  docket  was  struck, 
his  solicitor  ceased  to  act  for  him ;  that  Brian,  in  August  last,  attempted 
to  prove  his  claim  under  the  award  against  the  deponent's  estate,  when 
it  was  objected  by  the  solicitor  to  the  fiat,  that  he  could  not  do  so,  the 
*award  bearing  date  subsequently  to  the  date  of  the  fiat  ;(a)  and  r«i  37 
that  the  commissioner  thou^t  the  objection  valid,  but  afterwards  '' 
stated  that  he  would  go  into  the  merits  if  Brian  thought  fit,  which  the 
latter  consented  to  do,  and  forthwith  proceeded  to  attempt  to  prove  the 
items  of  his  claim  against  the  deponent's  estate ;  that  finally  the  com- 
missioner refused  to  allow  him  to  prove,  observing  that  the  arbitrator  had, 
in  his  opinion,  made  an  unjustifiable  award.  The  aflidavit  further  stated, 
that,  after  the  fiat  against  the  deponent  had  been  opened,  the  messenger 
of  the  court  of  bankruptcy  took  possession  of  all  the  property  and  effects 
of  the  deponent,  situate,  &c. ;  and  that  the  said  messenger  <<  did  seize 
and  take  possession  of  all  the  goods  and  chattels  mentioned  in  the  award 
of  the  said  arbitrator,  and  directed  to  be  delivered  up  by  the  deponent 
to  the  defendant,  with  the  exception  of  the  warrants  mentioned  in  the 
said  award,  the  same  being  in  the  possession  of  the  Commercial  Bank  of 
London  at  the  time  of  the  deponent's  bankruptcy,  and  held  by  the  said 
bank  for  money  claimed  as  due  by  the  deponent  to  the  said  bank ;  and 
^  the  said  assignees  also  claimed  their  right  to  the  said  warrants  after 
the  supposed  claim  of  the  bank  was  satisfied ;  and  that  the  assignees  still 
retained  the  said  goods  and  chattels,  except  the  warrants  as  aforesaid,  or 

(a)  See  ExparU  Ktm^ie^  1  Roee,  140. 
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had  disposed  thereof  for  the  benefit  of  the  creditors ;  and  that,  in  con* 
sequence  of  such  seizure^  the  deponent  was  not  in  a  situation  to  comply 
with  the  order  and  award  of  the  said  arbitrator  in  that  respect,  nor  was 
he,  by  reason  of  the  said  fiat  issuing  against  him,  able  to  pay  the  amount 
awarded  to  be  paid  by  the  deponent. 

The  learned  serjeant  submitted  that  the  bankruptcy  of  the  plaintiff 
operated  a  revocation  of  the  submission ;  Marsh  v.  Wood^  9  B.  &  C.  659, 
*1381  ^  ^-  ^  ^-  ^^  f  thou^  this  court,  in  the  subsequent  ^'case  of 
-'  Taiflor  v.  SkuUkuxniky  6  N.  C.  277,  8  Scott,  666,  upon  a  different 
state  of  circumstances,  decided  otherwise ;  and  that,  at  all  events,  this 
was  not,  under  the  circumstances  disclosed  in  the  affidavit  of  Hemswortfa, 
a  case  in  which  an  attachment  ought  to  issue  against  him. 

Maule,  J.  I  see  no  reason  why  the  bankruptcy  of  either  party  should 
be  held  to  operate  a  revocation  of  the  submission ;  and  the  decisions  are 
numerous  to  show  that  it  does  not  so  operate.  Two  persons  think  fit  to 
refer  their  differences  to  the  determination  of  an  arbitrator :  one  of  them 
afterwards  becomes  bankrupt.  I  do  not  see  why  a  revocation  of  the  sub 
mission  should  therefore  be  imposed  upon  them,  when  possibly  neither 
party  wishes  to  revoke.  Nor  do  I  see  any  thing  in  the  circumstances  to 
take  this  case  out  of  the  ordinary  rule. 

Ckannelly  Serjt.  Then,  as  to  one  part  of  it,  the  demand  was  insuffi- 
cient The  award  directs,  amongst  other  things,  that  Hemsworth  diall, 
on  a  given  day,  deliver  up  to  Brian,  his  executors,  &c.,  <<  a  warrant  for 
one  hogshead  of  port  wine,  numbered  2260,  now  or  lately  lying  in  the 
East  Vault,  London  Docks,  and  marked  B.  No.  2 ;"  whereas  the  demand, 
as  to  that,  is  of  <<  one  hogshead  of  port  vaims^  numbered  2260,  now  or  lately 
lying  in  the  East  Vault,  London  Docks,  and  marked  B.  No.  2."  [Maule^  J* 
Is  not  a  demand  of  the  hogshead  by  its  marks  and  number  a  sufficient 
demand  of  the  warrant  ?  Brian  could  not  get  the  wine  without  the  war- 
rant. If  Hemsworth  had  delivered  the  warrant,  would  not  that  have 
been  a  sufficient  delivery  of  the  wine  ?]  Clearly  not.  The  demand  of 
the  wine,  instead  of  a  demand  kA  the  wine-warrant,  would  impose  upon 
•2391  ^Hemsworth  the  payment  of  dock  dues  and  rent,  which  the 
award  does  not  authorize.(a) 

Maule,  J.  As  to  the  hogshead  of  port  wine,  the  demand  is  not  sufr 
cient.  The  observation  as  to  the  dock  dues  shows  that  this  objection 
must  prevail.    The  rule  may  go  as  to  all  but  that  one  hogshead. 

The  rest  of  the  court  concurring. 

Rule  absolute  accordingly. 

(•)  FUlr  AmMjf*!  tn^  dajtoa,  1S%  pL  Hi,  Tkmf¥m  t.  filtrby,  1  Eipb  N.  P.  C.  St 
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THOMAS  «.  DUNN.    Jan.  31. 

A  nriki  hKnog  been  fomid  fiv  the  de&nduiti the pleintiff  obtained  a  rule  nia  for  a  new  triali 
but  the  defendant  having  died  linee  the  trial,  the  rale  wae  drawn  up  calling  upon  <«hia  legal 
wpieMntati¥e%  or  their  attomeja,"  to  ehow  came,  and  it  wae  eerved  upon  the  latter  i-^ 
Hdd,  that  canae  migfat  be  ihown  against  the  rule  by  connael  inetmcted  bj  the  attovneja 
•diiig  for  the  execators  named  in  the  will,  though  thore  had  been  no  probate. 

AasoMPsiT  upon  an  agreement  to  employ  the  plaintiff  as  agent  in  the 
oonduct  of  a  public  exhibition.fc)  The  defendant  pleaded  non  assumpsit 
and  two  other  pleas,  upon  which  issue  was  joined. 

At  the  trial  before  Timdal,  C.  J.,  at  the  sittings  at  Westminster  after 
Trinity  term  last,  the  jury  returned  a  verdict  for  the  defendant  upon  the 
first  issue,  and  for  the  plsdntiff  upon  the  second  and  third. 

In  Michaelmas  term  the  plaintiff  (in  person)  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  the  weight  of  evi- 
dence,  and  also  upon  ^affidavits  of  surprise.  The  defendant  rej^Q 
having  died  before  the  rule  was  moved  for,  it  was,  at  the  plain- 
tiff's instance,  drawn  up  calling  on  «(the  legal  representatives  of  the 
defendant,  or  their  attorneys,"  to  show  cause :  and  it  was  served  upon 
the  attorneys,  who  were  authorized  to  accept  service  of  the  rule,  and  to 
appear  in  opposition  to  it,  on  behalf  of  two  individuals  who  were  ap- 
pointed executors  under  a  will  duly  executed  by  the  defendant.  On  the 
role  coming  on  for  argument, 

I%omas  (in  person)  objected,  on  the  authority  of  Shoman  v.  Allen, 
1  Mann.  &  Gr.  96,  n.,  that,  inasmuch  as  the  will  of  the  defendant  had 
not  been  proved,  nor  any  letters  of  administration  taken  out,  there  was 
no  person  authorized  to  appear  in  opposition  to  the  rule. 

Shee  and  ByleSj  Serjts.,  who  were  instructed  by  the  attorneys  for  the 
parties  appointed  executors  under  the  defendant's  will,  submitted  that 
proof  of  the  will  was  not  necessary  to  entitle  the  executors  to  be  beards 
To  this,  however,  the  court  did  not  assent.  They  then  insisted,  that,  as 
the  plaintiff  had,  by  the  rule,  called  upon  the  legal  representatives,  or 
their  attorneys,  to  show  cause,  unless  they  could  be  heard,  there  had  been 
iM>  due  service  of  the  rule. 

TxNDAL,  C.  J.  Shaman  v.  AUen  is  not  in  point.  In  that  case  there 
was  no  person  who  could  be  served  with  the  rule :  here  there  was. 

The  plaintiff  was  then  called  upon  to  support  his  rule,  which  eventually 
was 

Discharged. 

(•)  8m  flw  plMMlmgi^  6  XamL  it  Gr.  tli. 
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♦141]         ♦NEWTON  V.  HOLFORD  and  Others    Jan.  21. 

In  tnspua  and  &Iae  imprlKinmeot  bj  A.  againit  6.  and  C^  each  of  tho  defendants  pleaded, 
aeparalely,  not  guilty,  and  a  jostificatiou  under  a  judgment  and  ca.  aa.  agaunt  A.,  at  B'i 
aoit;  to  thia  laat  plea  A«  replied,  that  he  waa  in  his  dwelling-hooae,  the  outer  door  thereof 
being  eldaed  and  ftstened,  and  that  B.  and  C.  onlawfuUy  and  wUh  fiiroo  and  anna  and  with 
a  strong  hand  forced  and  br<^  open  the  aaid  outer  door,  and  ao  entered  fior  tha  porpoae  of 
arresting,  and  did  arrest  him  under  colour  of  the  writ  B.  rejoined,  that  ha  did  not  <oree  or 
break  open  the  said  outer  door,  dec.:  the  jury  having  found  for  B.  on  the  first  issue,  and  for 
A.  on  the  second,  and  for  A.  against  C.  on  both  issues:— -^e^d^  that  the  ii|^i  of  B.  to  the 
general  costs  of  the  cause  was  not  afiected  by  the  finding  on  the  second  issue  against  him. 

Trespass  and  false  imprisonment  against  Robert  Stayner  Holfbrd, 
four  others,  and  Edward  Healy. 

The  first  five  defendants  jointly  pleaded  not  guilty,  and  a  justification 
of  the  imprisonment  under  a  vrrit  of  ca.  sa.  upon  a  judgment  in  the 
Exchequer  against  the  plaintiff*  at  the  suit  of  the  defendant  Healy. 

The  defendant  Healy  pleaded  separately — first,  not  guilty ;  secondly, 
as  to  the  assaulting  the  j^aintiff,  and  seizing  and  laying  hold  of  him, 
and  pulling  and  dragging  him  about,  as  in  the  declaration  mentioned, 
and  forcing  and  compelling  him  to  go  from  and  out  of  the  said  dwelling- 
house  in  the  declaration  mentioned  into  the  said  public  streets  and  high- 
ways, and  forcing  and  compelling  him  to  go  in  the  said  carriage  in  the 
declaration  mentioned,  into  and  along  the  said  public  streets  and  hig^ 
ways  to  the  said  prison  in  the  declaration  mentioned,  and  there  imprison- 
ing the  plaintifi*,  and  keeping  and  detaining  him  in  prison  for  the  said 
space  of  time  in  the  declaration  mentioned,  as  therein  mentioned  and 
above  alleged  to  have  been  done  by  the  defendant  Healy ;  a  justiiication 
under  the  said  writ  of  ca.  sa.  upon  a  judgment  recovered  by  him  agtfiitft 
the  plaintiff  L.  the  Court  of  Exchequer. 

The  plaintuf  joined  issue  on  the  first  plea  of  all  the  defendants,  and 
replied  to  the  second  as  follows : — and  as  to  the  plea  of  the  defendaat 
*1421  ^^^y  ^y  ^^  secondly  *above  pleaded,(a)  the  plaintiff*  saith, 
''  that,  before  and  at  the  time  of  the  said  laying  hands  upon  the 
plaintifiT  and  of  the  arresting  him  as  in  that  plea  mentioned,  and  bdbre 
and  at  the  time  of  the  forcing  and  breaking  open  the  outer  door  of,  and 
entering  into,  the  said  dwelling-house  as  hereinafter  mentioned,  to  wit, 
on  the  said  6th  of  July,  1843,  the  plaintiff*  was  and  continued  in  that 
dwellingp-house,  the  same  being  the  dwelling-house  of  the  plaintiff*  in 
which  he  the  plaintiff  at  the  said  time  when,  &c.,  dwelt  and  resided,  and 
before  and  at  the  time  of  the  forcing  and  breaking  open  the  outer  door 
of  the  said  dwelling-house  hereinafter  mentioned  to  have  been  forced 
and  broken  open,  the  said  outer  door  was  closed  and  fastened  and  not 
open,  and  being  so  closed  and  fastened  and  not  open,  the  defendant 
Healy  and  the  said  other  defendants,  to  wit,  on  the  day  and  year  last 
aforesaid,  wrongftilly  and  unlawfully,  with  force  and  arms,  and  with  > 

(a)  The  rsplicatioii  to  the  second  ploa  of  the  other  doftpdants  was  aimihr  to  ttiia 


1  MArNNiNGy  Granger,  &  Scorr.  142 

ibong  band,  ferced  and  broke  open  the  said  outer  door,  and  entered 
diitntg^  the  same  when  so  forced  and  broken  open  into  the  said  dwell- 
iug-house,  ibr  the  purpose  of  laying  hands  upon  and  arresting  the  plain 
tiff  under  colour  of  the  said  writ  in  the  said  second  plea  mentioned . 
vid  bj  that  wrongful  and  unlawful  breaking  and  entry,  and  not  other* 
wise,  the  said  Edward  Healy  with  the  said  other  defendants  entered  into 
the  said  dwelling-house,  and,  so  being  in  the  same,  then  and  there, 
together  with  the  other  said  defendants,  laid  his  hands  upon  the  ptaintifT, 
and  took  and  arrested  him  under  colour  of  the  said  writ  as  in  the  said 
second  plea  mentioned ;  and  so  the  plaintiff  says  that  the  said  Edward 
Hedy,  together  with  the  other  said  defendants,  by  means  of  the  said 
imlawfe]  forcing  and  breaking  open  the  said  outer  dooc,  and  entering 
into  die  said  dwelling-house,  and  not  otherwise,  did  then  lay  hands  on 
the  plaintiff  *and  arrest  him  under  colour  of  the  said  writ ;  and  r«i  40 
other  wrongs  to  the  plaintiff  the  defendant  Healy  then  did  as  in  *- 
the  declaration  mentioned — ^verification. 

Rejoinder,  that  the  defendant  Healy  and  the  other  said  defendants  did 
not  force  or  break  open  the  said  outer  door  of  the  said  dwelling-house 
in  the  replication  mentioned,  in  manner  and  form  as  the  plaintiff  had 
shove  in  his  said  replication  in  that  behalf  alleged — concluding  to  the 
country. 

The  cause  was  tried  before  CmesswELL,  J.,  at  the  sittings  at  West* 
ninster  after  last  Trinity  terra,  when  a  verdict  was  found  for  the  plaintiff 
against  the  defendants  Holferd,  Wilson,  Hohham,  Turner,  and  Vines, 
with  50/.  damages.  A  verdict  was  also  found  against  the  defendant 
Healy  upon  the  justification,  but  for  him  upon  the  issue  on  not  guilty. 

On  the  taxation  of  costs  the  master  allowed  the  plaintiff  costs  to  the 
same  extent  as  though  there  had  been  a  general  verdict  against  all  the 
defendants,  without  making  any  deduction  on  account  of  the  verdict 
being  for  the  defendant  Healy  on  not  guilty;  and  he  allowed  Healy  9Qr. 
as  the  costs  of  the  issue  found  for  him. 

Talfimrd^  Seijt.,  on  behalf  of  Healy,  on  a  former  day  in  this  tern, 
obtamed  a  rule  nisi  for  the  master  to  review  his  taxation.  He  claimed 
the  general  costs  of  the  cause. 

Jiewton  now  showed  cause.  The  master  has  properly  decided  that 
Healy  was  not  entitled  to  the  general  costs  of  the  cause,  but  was  entitled 
only  to  such  deduction  as  the  master  could  make  under  the  74th  rule  of 
H.  T.  2  W.  4.  There  was  no  proof  of  any  expense  incurred  by  him 
that  was  applicable  exclusively  to  the  issue  on  not  guil^.  [Tindal,  C.  J. 
Healy  is  an  acquitted  defendant,  and,  as  such,  is  entitled  to  the  costs  of 
Ae  cauae^  Suppose  he  *had  pleaded  not  guilty  only,  there  r«244 
could  have  been  no  doubt;  and  why,  because  he  has  pleiaded 
another  plea,  upon  which  he  has  failed,  is  he  to  be  in  a  worse  position, 
except  as  regards  the  costs  of  that  issue  ?]  The  statutes  8  &  9  W.  3, 
c  11,  s.  ly  and  3  fc  4  W.  4,  c.  42,  s.  32,  give,  substantially  in  the  same 
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language,  his  reasonable  costs  to  an  acquitted  defendant  But,  vhal 
reasonable  ground  can  there  be  for  allowing  this  defendant  his  costs, 
when  the  juiy  have  found  that  he  did  all  the  acts  that  are  charged  against 
him  as  well  as  against  all  the  other  defendants?  That  the  replication 
does  not,  like  a  new  assignmenti  abandon  the  trespasses  chaiged  in  ibe 
declaration,  is  clear  from  Calvert  v.  Gordon^  7  B.  &  C.  809, 1  M.  fc  R. 
497 ;  Maort  t.  Taylor,  6  Taunt.  69 ;  Lucat  r.  JfochettSf  4  Bing^.  729, 
1  M.  &  P.  783,  and  House  v.  The  Thamet  Cammissianersy  3  Brod.  &  6. 
117,  6  J.  B.  Moore,  324.  [Tindal,  C.  J.  In  Sjpencer  v.  Hamertan^  4  Ad. 
&  £.  413,  6  N.  &  M.  22,  it  was  held,  that,  where  several  pleas  are  pleaded 
under  the  statute  4  Anne,  c«  16,  and  one  party  obtains  a  verdict  on  some 
of  the  issues,  entitling  him  to  the  general  costs  of  the  cause,  he  is  liable 
to  pay  the  opposite  party  on  the  issues  found  for  him,  not  only  his  costs 
of  the  pleadings,  but  his  costs  of  preparing  evidence  on  those  issues; 
and  that  the  law  in  this  respect  is  not  altered  by  the  74th  rule  of  Hilai; 
Term  2  W.  4.  I  cannot  distinguish  that  case  from  this.]  The  peculiar 
form  of  the  issue  here  materially  distinguishes  that  case  from  the  present. 
In  Iblroyd  v.  Breare,  4  B.  &  Aid.  43,  in  trespass  two  defendants  ap* 
peared  by  the  same  attorney,  and  pleaded,  first,  the  general  issue; 
secondly,  separate  justifications.  A.  obtained  a  verdict  generally ;  asd 
B.  obtained  a  verdict  on  his  justification,  but  the  plaintiff  succeeded 
agabst  him  on  the  general  issue ;  and  it  was  held  that  B.  was  not  eo- 
*1451  ^^'^^  ^^  ^^y  ^^^  ^^  ^^  *issue  found  for  him.  So,  in  Broadbent 
-'  T.  Shawj  2  B.  &  Ad.  940,  in  trespass  for  breaking  and  entering 
the  plaintiff's  close,  &c.,  the  defendants  pleaded,  first,  not  guilty; 
secondly,  a  rig^t  of  way ;  the  replication  joined  issue  on  the  plea  of  not 
guilty,  traversed  the  right  of  way,  and  new  assigned;  the  defendants 
joined  issue  on  the  right  of  way,  and  sofiered  judgment  by  default  as  to 
the  new  assignment :  the  jury  having  found  a  verdict  for  the  defendants 
on  the  special  plea,  and  assessed  the  damages  at  Is.  on  the  new  assign- 
ment, it  was  held  that  the  defendants,  not  having  withdrawn  the  plea  oi 
not  guilty, 'were  not  entitled  to  the  general  costs  of  the  cause.  It  ^ 
quite  clear,  therefore,  that  Healy  cannot  be  entitled  to  the  costs  of  the 
cause. 

Tdfourdf  Serjt.,  contra,  was  stopped  by  the  court. 

Tindal,  C.  J.  If  I  had  felt  any  doubt  in  this  case,  I  should  have  beeo 
desirous  of  having  the  matter  more  fully  discussed.  But,  upon  general 
principles,  as  well  as  upon  the  authority  of  i^Mncer  v.  HamerUmf  to  which 
I  have  ali'eady  adverted,  it  appears  to  me  that  the  rule  for  reviewing  "^ 
taxation  ought  to  be  made  absolute.  The  plaintiff,  in  his  declaiatioaf 
complains  of  an  assault  and  fiilse  imprisonment  committed  again^  '^ 
by  several  defendants.  One  of  them,  severing  himself  firom  the  otberiy 
pleads,  first,  not  guilty-*that  he  is  not  guilty  of  the  assault  and  fate  ^ 
prisonment  chaiged  in  the  declaration;  and  upon  that  issue  the  jiuyl^*^ 
Ibuad  a  verdict  for  that  one  defendant.    Had  it  rested  there,  the  defeo^ 
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ast  would,  beyond  doubt,  have  been  entitled  to  the  costs  of  the  cause. 
But,  in  addition  to  his  plea  of  not  guilty,  he  has  put  upon  the  record  a 
special  plea  ^admitting  all  the  trespasses  charged  in  the  declara-  r«i  4^ 
tion,  but  justifying  ^em  under  a  writ  and  judgment.  The 
plaintiflr,  by  his  replication,  without  abandoning  the  trespasses  charged 
in  the  declaration,  goes  on  to  state  a  collateral  fact,  viz.,  that,  he  being 
in  his  dwelling-house,  the  outer  door  being  closed,  the  defendants  broke 
the  outer  door  for  the  purpose  of  getting  at  him  to  execute  the  writ. 
To  this  the  defendant  rejoins  that  he  did  not  force  or  break  open  the 
said  outer  door  of  the  said  dwelling-house  in  the  replication  mentioned, 
in  manner  and  form  as  the  plaintiff  had  in  his  replication  in  that  behalf 
alleged :  and  upon  that  the  parties  go  to  issue,  and  the  jury  find  that  the 
defendant  did  force  and  break  open  the  outer  door  in  manner  and  form 
as  all^d.  The  plaintiff's  contention  is,  that  the  finding  of  the  jury 
upon  this  issue  is  to  be  taken  into  account  in  considering  the  effect  of 
the  general  issue.  Upon  principle,  however,  I  think  otherwise.  Each 
plea  must  stand  alone.  The  plea  of  not  guilty  is  to  be  taken  as  if  the 
special  plea  had  not  been  pleaded  at  alL  I  cannot  understand  why  the 
finding  of  the  juiy  on  the  special  plea  should  put  the  plaintiff  in  any 
better  situation  as  regards  the  issue  on  not  guilty,  than  that  in  which  he 
would  hare  stood  had  not  guilty  alone  been  pleaded.  If  it  be  true  that 
the  several  pleas  are  to  be  kept  separate  and  distinct,  the  plaintiff  can 
bare  no  right  to  pray  in  aid  the  contradiction  apparent  on  the  record,  to 
prevent  the  legal  consequence  of  that  rule  firom  taking  effect.  And  this, 
I  think,  is  completely  made  out  by  the  case  of  Spencer  v.  Hamerton^ 
which  must  govern  the  present. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  must  be  made  absolute. 
Where  there  are  several  defendants,  and  one  of  them  is  entitled  to  judg* 
meat  that  he  go  without  day,  he  is  entitled  to  the  general  costs  of  the 
cause.  *Here,  there  were  two  issues.  The  one  was,  whether  r^lA^ 
or  not  Healy  had  done  the  acts  complained  of  in  the  declaration:  ^ 
flie  jury  found  that  he  had  not.  The  other  issue  was,  in  efifect,  this : 
whedier,  for  the  purpose  of  executing  a  certain  writ  of  capias  ad  satis- 
fitciendum,  the  persons  who  executed  it  (and  it  is  immaterial  with  re- 
ject to  the  first  issue  who  those  persons  were)  broke  the  outer  door. 
The  jury  found  that  they  did.  The  result  of  the  finding  is  this,  that, 
when  the  writ  was  executed,  the  outer  door  was  broken,  but  that  the  de- 
fendant Healy  had  nothing  to  do  with  the  assault  and  false  imprisonment 
mentioned  in  the  declaration.  On  that  state  of  the  pleadings,  and  on 
fliat  finding,  Healy  is  entitled  to  go  without  day  in  respect  of  the  tres- 
passes charged  in  the  declaration.  But,  inasmuch  as  he  has  caused  an 
inquiry  to  be  had  before  the  jury  as  to  the  breaking  of  the  outer  door, 
ind  has  fidled  on  that,  he  is  bound  to  pay  the  costs  of  that  issue  to  the 
plaintiC    The  general  costs  will,  of  course,  be  properly  taxed. 

CttsswELLy  J.   I  am  entirely  of  the  same  opinion.    Had  the  defend* 
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ant  Healy  simply  pleaded  the  general  issue,  and  obtained  a  verdict 
thereon,  there  "would  have  been  no  doubt  about  the  result.  But  be  has! 
also  pleaded  a  special  plea.  It  is  true  that  by  that  special  plea  he  ad* 
mits  that  he  was  a  party  to  the  transaction  alluded  to  in  the  declaration; 
but  he  admits  it  for  the  purpose  of  that  issue  only.  Upon  the  iriiole 
record  he  is  not  guilty.  With  respect  to  the  matter  arising  out  of  Aej 
special  plea  he  is  found  to  have  been  guilty.  But  that  does  not  get  rid 
of  the  finding  in  his  favour  upon  the  issue  on  not  guilty.  I  think  Healj 
is  entitled  to  have  the  general  costs  of  the  cause  taxed  for  him,  and  that 
he  must  pay  the  costs  of  the  issue  upon  which  he  has  failed. 
*1481  *EaRle,  J.  I  am  of  the  same  opinion.  The  question  is, 
^  which  party  is  entitled  to  the  general  costs  of  the  cause.  Where 
a  defendant  succeeds  upon  an  issue  that  goes  entirely  to  defeat  the  plain- 
tifi*,  he  is  entitled  to  the  general  costs.  Here,  the  defendant  has  8u^ 
ceeded  upon  not  guilty.  But  there  is  upon  the  record  a  special  plea, 
upon  the  issue  arising  out  of  which  the  defendant  has  foiled.  Tie  ques 
tion  is,  whether,  upon  the  whole  record,  the  plaintiff  has  made  oat  his 
claim  to  recover  damages  as  against  the  defendant  Healy.  In  this  be 
clearly  has  failed.  He  therefore  loses  the  general  costs  of  the  cause. 
But  he  is  entitled  to  the  costs  of  the  issue  upon  which  he  has  been  sac- 
cessful.  Rule  absolute. 


STOCKER  9.  WARMER  and  Others.    Jan.  22. 

To  a  decfeTaliMi  in  cue  bj  A.  againik  B.»  for  tlia  infiingBiDail  of  a  fiatttt  for  «iinpnifW<B^ 
in  pttrnpa,"  letting  out  the  grant  of  the  letters  patent  to  A.  in  1837,  and  a  diacIoiiMr  of  pirt 
of  the  epecification  in  1844,  and  charging  a  jabeequent  making  and  vending,  fte.  of  A*f 
invention  ly  B.,.fi.  pleaded,  that,  after  the  making  of  the  leClwa  patent,  and  befne  tho^ 
daimer,  C.  obtained  a  patent  for  ^improiremente  in  waterdoeete  and  etufling-boxet  •ppb' 
cable  to  pumpa  and  cocka;**  that,  after  (he  grant  of  the  letten  patent  to  C,  and  before  A.i 
disclaimer,  C.  granted  a  licenae  to  B.  to  niake,  uae,  ftc.  his  inventian,  ao  for  aa  the  iv 
^aa  i^^plkable  taatuffing^Mnea  applicable  to  pampa;  that  B.  had  made  and  aold  divert  Itrfe 
qnantities  of  pnmpe  under  the  said  licenae,  and  that  the  giieirancea  in  the  declaration  wciv 
tile  making,  using,  ftc.,  aa  aforesaid,  the  aaid  improvements  in  pampa,  for  which  the  ■"» 
letten  patent  were  granted  to  C,  and  the  aaid  lieanaa  gvanlsd  to  B..-*A/d;  that  the  F* 
waa  bad  for  not  aufficienUy  confessing  and  avoiding  the  matters  charged  in  the  declsratioo* 

Qiurrr,  the  effect  of  a  disclaimer  of  part  of  a  spedfication,  upon  rigfata  acquired  under  a  psto)^ 
granted  to  another  peiaon  preriouslj  to  the  entry  of  aaoh  diechimar. 

Case  for  infringement  of  a  patent  right.  The  declaration  stated  that 
the  plaintiflfy  before  and  at  the  time  of  the  making  and  obtaining  of  tie 
*i491  ^^^^^  patent,  and  of  the  committing  of  the  grievances  by  the 
^defendants,  as  thereinafter  mentioned,  was  the  true  and  first  in- 
yentor  of  so  much  of  certain  improvemefits  in  pumps  mentioned  in  the 
letters  patent  thereinafter  stated,  as  was  not  fliereinafter  mentioned  ^^ 
have  been  disclaimed  by  him ;  and  thereupon  our  late  lord,  King  y "' 
liam  the  Fourth,  on  the  4th  of  March,  in  die  seventh  year  of  his  reigni 
bj  his  letters  patent,  bearing  date,  &c.,  under  the  Great  Seal  of  Great 
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SMn^  (profert))  after  reciting  that  the  plaintiff  had,  by  bis  petition, 
hambly  represented  to  his  said  majesty  that  he  had  invented  improve-' 
maUs  in  pumps^  that  he  was  the  first  and  true  inventor  thereof,  and  that 
the  same  had  never  been  practised  by  any  other  person  or  persons  what- 
8oe?er,  to  bis  knowledge  or  belief;  the  plaintiff  therefore  most  humbly 
prayed  that  his  said  majesty  would  be  graciously  pleased  to  grant  unto 
him,  his  executors,  administrators,  and  assigns,  his  royal  letters  patent 
under  the  Great  Seal  of  Great  Britain,  for  the  sole  use,  benefit,  and  ad- 
vantage of  the  said  invention  within  England,  Wales,  and  the  town  of 
Berwick-upon-Tweed,  for  the  term  of  fourteen  years,  pursuant  to  the 
statute  in  that  case  made  and  provided ;  and  Uiat  his  majesty,  being 
willing  to  give  encouragement  to  all  arts  and  inventions  which  might  be 
for  the  public  good,  was  graciously  pleased  to  condescend  to  the  plain- 
tiff's request,  &c.  &c.  [The  declaration  then  set  out  the  grant  by  the 
letters  patent,  in  the  usual  form :]  And  by  the  said  letters  patent  it  was, 
amongst  other  things,  provided  and  declared  that  the  same  letters  patent 
were  upon  the  express  condition,  that,  if  the  plaintiff  should  not  par- 
ticularly describe  and  ascertain  the  nature  of  the  said  invention,  and  in 
what  manner  the  same  was  to  be  performed,  by  an  instrument  in  writing 
under  his  hand  and  seal,  and  cause  the  same  to  be  enrolled  in  his  said 
majesty's  Hi^  Court  of  Chancery,  within  six  calendar  months  next  and 
immediately  after  the  date  of  the  said  letters  patent,  that  then  the 
*said  letters  patent,  and  all  liberties  and  advantages  whatsoever  r*|g/) 
thereby  granted,  should  utterly  cease,  determine,  and  become 
void,  any  thing  thereinbefore  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding :  provided  that  nothing  therein  contained  should 
prevent  the  granting  of  licenses  in  such  manner,  and  for  such  considera- 
tions, as  they  might  by  law  be  granted:  and  lastly  his  majesty  did 
thereby,  for  himself,  his  heirs  and  successors,  grant  unto  the  plaintiff, 
lus  executors,  administrators,  and  assigns,  that  those  letters  patent,  oi 
the  enrolment  or  exemplification  thereof,  should  be,  in  and  by  all  things, 
good,  firm,  valid,  sufficient,  and  effectual  in  the  law,  according  to  the 
true  intent  and  meaning  thereof,  and  should  be  taken,  construed,  and 
adjudged  in  the  most  favourable  and  beneficial  sense  for  the  best  ad- 
vantage of  the  plaintiff,  his  executors,  &c.,  as  well  in  all  his  majesty's 
courts  of  record  as  elsewhere,  and  by  all  and  singular  the  officers  and 
ministers  whatsoever  of  his  majesty,  his  heirs  and  successors,  in  that 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  Eng- 
land, his  dominion  of  Wales,  and  town  of  Berwick-upon-Tweed  afore- 
said, and  amongst  all  and  every  the  subjects  of  his  majesty,  his  heirs 
and  successors,  whatsoever  and  wheresoever,  notwithstanding  the  not 
full  and  certain  describing  the  nature  or  quality  of  the  said  invention, 
or  of  the  materials  thereto  conducing  and  belonging,  prout  patet^  &c. 
Averment :  that  the  plaintiff  did  afterwards,  to  wit,  on  the  4th  of  Sep- 
tember, 1837,  in  pursuance  of  the  said  proviso  and  of  the  said  letters 
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patent,  by  an  instrament  in  writing,  to  wit,  a  specification  under  his 
hand  and  seal,  particularly  describe  and  ascertain  the  nature  of  the  said 
invention  in  the  said  letters  patent  mentioned,  and  in  what  manner  the 
same  was  to  be  and  might  be  performed,  and  afterwards,  and  withb 
six  calendar    months    next  and   immediately  after  the   date  ot  the 
•1511    ^^^  letters  patent,  to  wit,  on  the  day  *and  year  last  afore- 
said,   did   cause  the  said  instrument  to  be  enrolled  in  the 
said  high  court  of  Chancery,  at  Westminster,  in  the  county  of  Mid- 
dlesex, prout  patet :  that  afterwards,  and  before  the  committing  of  any 
of  the  grievances  by  the  defendants  thereinafter  mentioned,  and  after  the 
passing  of  a  certain  act  of  parliament  made  and  passed  in  the  session  of 
parliament  held  in  the  5th  &  6th  years  of  the  reign  of  William  IV.,  inti- 
tuled <<  An  act  to  amend  the  law  touching  letters  patent  for  inTentions," 
to  wit,  on  the  1st  of  March,  1844,  the  plaintiff,  pursuant  to  the  said 
statute,  and  by  and  with  the  leave  of  Sir  F.  Pollock,  knight,  her  present 
majesty's  then  Attorney-General,  first  had  and  obtained  for  that  purpose, 
and  duly  certified  by  bis  fiat  and  signature  in  that  behalf,  entered  iritb 
the  clerk  of  the  patents  of  England,  a  disclaimer  of  part  of  the  said  spe- 
cification which  had  been  so  executed  and  enrolled  by  the  plaintiff  as 
aforesaid,  and  also  a  memorandum  of  alteration  of  part  of  the  said  speci- 
fication, and  of  the  title  of  the  invention  in  the  said  letters  patent  men- 
tioned ;  which  disclaimer  and  memorandum  of  alteration  were  in  writing 
under  the  hand  and  seal  of  the  plaintiff,  and  bore  date,  to  wit,  the  day 
and  year  last  aforesaid ;  and  the  plaintiff  did  therein  and  thereby  state 
the  reason  of  the  said  disclaimer  and  alteration,  pursuant  to  the  said 
statute ;  and  the  said  disclaimer  and  memorandum  of  alteration  did  not 
extend  the  exclusive  right  granted  by  the  said  letters  patent ;  and  which 
disclaimer  and  memorandum  of  alteration  were  afterwards,  to  wit,  on  the 
5th  of  March  in  the  year  last  aforesaid,  filed  by  the  said  cleric  of  the 
patents  and  enrolled  with  the  said  specification,  according  to  the  fonn 
and  by  virtue  of  the  said  statute ;  as  by  the  record  of  the  said  specifica- 
tion and  disclaimer  and  memorandum  of  alteration,  remaining  of  record 
in  the  said  High  Court  of  Chancery,  fully  appeared :  that  the  tide  of  the 
•1521    ^^^  invention,  as  altered  by  the  said  ^disclaimer  and  mcinoiBn- 
^    dum  of  alteration,  was  and  is  as  follows,  that  is  to  say,  '''^* 
provements  in  fixed  lift-pumps :''  that  the  plaintiff  had  always,  torn  the 
time  of  the  making  and  executing  of  the  said  letters  patent,  by  hixosen* 
his  deputies,  servants,  and  agents  in  that  behalf,  made,  used,  and  eIC^ 
cised  and  vended  the  said  invention,  to  his  great  advantage  and  front' 
yet  the  defendant,  well  knowing  the  premises,  but  contriving  and  wrongs 
fiilly  intending  to  injure  the  plaintiff,  and  to  deprive  him  of  the  profits* 
benefits,  and  advantages  which  he  might,  and  otherwise  would,  ha^e 
derived  and  acquired  from  the  making,  using,  exercising,  and  vending 
of  the  said  invention,  after  the  making  of  the  said  letters  patent,  an" 
after  the  entering,  filing,  and  enrolling  of  the  said  disckdmer  and  memo- 
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nmdiim  oi  alteration  as  aforesaid,  and  within  the  term  of  fourteen  years 
ia  the  said  letters  patent  mentioned,  to  wit,  on  the  6th  of  March,  1844, 
nd  OB  dirers  other  days,  &c.,  and  within  that  part  of  the  said  United  King- 
dom called  England,  unlawfully  and  unjustly,  and  without  the  leave  or 
Bcense,  and  against  the  will,  of  the  plaintiff,  made  and  sold  divers,  to 
wit,  twenty,  lift*pumps  in  imitation  of  the  said  invemion  of  the  pkdntiff 
in  the  said  specification  and  memorandum  of  alteration  described,  and 
nut  80  disclaimed  as  aforesaid,  in  breach  of  the  said  letters  patent,  and 
against  the  privilege  so  granted  to  the  plaintiff  and  iiis  assigns  as  afore- 
said :  that,  the  said  letters  patent  having  been  so  made  as  aforesaid,  and 
the  said  specification  so  enrolled  as  aforesaid,  and  the  said  dbclaimer 
and  memorandum  of  alteration  having  been  so  entered,  filed,  and  enrolled 
as  aforesaid,  and  the  said  invention  having  been  so  made,  used,  exer- 
ciaed,  and  ven^d  by  the  plaintiff  as  aforesaid,  the  defendants,  well 
knowing  the  premises,  but  further  contriving  and  intending  as  aforesaid, 
after  the  making  of  the  said  letters  patent,  and  after  the  entering  and 
fiing  and  enroling  of  the  said  disclaimer  *and  memorandum  of    r«}go 
alteration  as  aforesaid,  and  within  the  said  term  of  fourteen 
jears  in  the  said  letters  patent  mentioned,  to  wit,  on  the  day  and  year 
last  afi>resaid,  and  on  divers  other  days  and  times  between  that  day  and 
the  commem^emeat  of  the  suit,  in  England  aforesaid,  unlawfully  and 
^J^Yf  and  without  the  leave  or  license,  and  against  the  will,  of  the 
plaintiff,  did  make  divers,  to  wit,  twenty,  lift-pumps  in  imitation  of  the 
said  invention  of  the  plaintiff  in  the  said  specification  and  memorandum 
of  alteration  described,  and  not  so  disclaimed  as  aforesaid ;  and  did  seU 
divers,  to  wit,  twenty,  other  lift-pumps  in  imitation  of  the  said  invention 
of  the  plaintifl^  in  breach  of  the  said  letters  patent,  and  against  the  privi- 
lege so  granted  to  the  plaintiff  and  his  assigns  as  aforesaid :  that  the  said 
.etters  patent  having  been  so  made  as  aforesaid,  and  the  said  specification 
so  enrolled  as  aforesaid,  and  the  said  invention  having  been  so  made, 
ued,  and  exercised  and  vended  by  the  plaintiff  as  aforesaid,  the  defend- 
uits,  well  knowing  the  premises,  but  further  contriving,  &c.,  after  the 
nuldng  of  the  said  letters  patent,  and  after  the  entering,  filing,  and  en- 
rolling of  the  said  disclaimer  and  memorandum  of  alteration  as  aforesaid, 
tod  within  the  said  term  of  fourteen  years,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  on  divers  other  days,  &c.,  in  England  aforesaid,  un- 
lawfiilly  and  unjustly,  and  without  the  leave  or  license,  and  against  the 
^  of  the  plaintifi^  did  use^  txerdeey  and  pui  in  practice  the  said  invention 
of  tlie  plaintiff  in  the  said  specification  and  memorandum  of  alteration 
deKribed,  and  not  so  disclaimed  as  aforesaid,  in  breach  of  the  said  letters 
patent,  and  against  the  privilege  so  granted  to  the  plaintiff  and  his 
sttigtts  as  aforesaid :  that,  the  said  letters  patent  having  been  so  made  as 
aforesaid,  and  the  said  specification  so  enrolled  as  aforesaid,  and  the  said 
<^Iatmer  and  memorandum  of  alteration  having  beer  so  entered,    r*iKA 
^1  and  enrolled  aforesaid,  and  the  said  'invention  fiaving  been 
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80  made,  ased^  exercised,  and  Tended  by  the  plaintiff  as  aforesaid,  (he 
defendants,  wdl  knowing  the  premises,  but  further  eontriving,  &c.,  after 
the  making  of  the  said  letters  patent,  and  after  the  entering,*iUiiig,  and« 
enrolling  of  the  said  disclaimer  and  memorandum  of  alteration  as  afore* 
said,  and  within  the  said  term  of  fourteen  years,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  on  divers  other  days,  &c.,  in  England  aforesaid^ 
unjustly  and  unlawfully,  and  without  the  leave  or  license  of  the  plaintifl^ 
and  against  the  will  of  the  plaintiff,  did  counierfeiij  imUatej  and  resemhk 
the  said  invention  of  the  plaintiff,  to  the  use  and  enjoyment  whereof  the 
plaintiff  was  at  the  days  and  times  last  aforesaid  entitled  under  the  said 
letters  patent,  and  did  use  and  put  in  practice  the  same,  in  breach  of  the 
said  letters  patent,  and  against  the  privilege  so  granted  to  the  plaintiff 
and  his  assigns :  and  that,  the  said  letters  patent  having  been  so  made 
as  aforesaid,  and  the  said  specification  so  enrolled  as  i^esaid,  and  the 
said  memorandum  of  alteration  having  been  so  entered,  filed,  and  en- 
rolled as  aforesaid,  and  the  said  inventicm  having  been  so  made,  used, 
exercised,  and^vended  by  the  plaintiff  as  aforesaid,  the  defendants,  well 
knowing  the  premises,  but  further  contriving,  &c.,  after  the  making  o( 
the  said  letters  patent,  and  after  the  entering,  filing,  and  enrolling  of  the 
said  disclaimer  and  memorandum  of  alteration  as  aforesaid,  and  within 
the  said  term  of  fourteen  years,  to  wit,  on  the  day  and  year  last  afore* 
said,  and  on  divers  other  days,  &c.,  in  England  as  aforesaid,  unlawfiilly 
and  unjustly,  and  without  the  leave  or  license  of  the  plaintiff,  and  against 
the  will  of  the  plaintiff,  did  make  and  sell  divers,  to  wit,  twenty,  Kff^pMmpf 
in  imitation  of  the  said  invention  of  the  pUdntiffj  with  certain  additions 
thereto^  and  subtractions  from  the  same^  wherAy  to  pretend  themselves  the 
^1551    ^^^^''^^  ^*^  devisers  thereof^  in  breach  of  the  said  ^letters  patent, 
and  against  the  privilege  so  granted  to  the  plaintiff  and  his  as* 
signs ;  whereby,  &c. 

To  this  declaration  the  defendants,  amongst  other  pleas,  pleaded — ^tbat, 
after  the  making  of  the  said  letters  patent,  and  before  the  making  and  en- 
tering  and  enrolling  of  the  said  disclaimer  and  memorandum  of  aUeratimh 
to  wit,  on  the  5th  day  of  August,  1840,  our  lady  the  now  Qoeen^  by 
her  letters  patent,  duly  sealed  in  that  behalf  with  the  Great  Seal  of  the 
said  United  Kingdom,  bearing  date  at  Westminster  the  day  and  yeai 
last  aforesaid,  did  give  and  grant  unto  William  Beetson,  his  exeeutofs, 
administrators,  and  assigns,  her  said  majesty's  especial  license,  fiill  power, 
sole  privilege,  and  authority  that  the  said  William  Beetson,  his  executorii 
&c.,  and  every  of  them,  by  himself  and  themselves,  or  by  his  and  their 
deputy  or  deputies,  servants  or  agents — or  such  others  as  the  said  Wil' 
liam  Beetson,  his  executors,  &c.,  should  at  any  time  agree  with,  and  no 
other,  fix>m  time  to  time  and  at  all  times  thereafter  during  the  terai  of 
years  therein  expressed, — should,  and  lawfully  might,  make,  use,  exercise, 
and  vend  a  certain  invention  of  <<  Improvements  in  water-closets  ond 
stuffing-boxes  applicable  to  pumps  and  cocks  ;^'  that  the  last^mentiQH^ 
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letters  patent,  so  granted  to  the  said  William  Beetson,  had  been  from 
die  day  and  year  last  aforesaid,  and  still  were,  in  full  force  and  effect, 
and  had  not  been  repealed  or  otherwise  rendered  void ;  that,  after  the 
maldng  and  granting  of  the  said  letters  patent  to  the  said  William  Beetson 
as  aforesaid,  and  before  the  making  and  enrolling  of  the  said  disclaimer 
and  memorandum  of  alteration  as  in  the  declaration  mentioned,  they,  the 
defendants,  agreed  with  the  said  William  Beetson  for  license,  power, 
and  authority  to  make,  use,  exercise,  and  vend  his  said  invention,  so  fax 
as  the  same  was  and  mi^t  be  applicable  to  stuffing-boxes  applicable  to 
pumps ;  that  they  had  enjoyed  the  said  license,  power,  and  authority  so 
'granted  to  the  said  WilUtm  Beetson  as  aforesaid  under  and  by    r«i  gg 
virtue  of  the  said  agreement  with  the  said  William  Beetson  for    ^ 
the  making  of  the  same  thenceforth  hitherto,  and  under  and  by  virtue  of 
the  said  s^preement,  and  the  license,  power,  and  authority  thereby  granted, 
had  made  and  sold  divers  large  quantities  of  pumps  to  their  great  advan* 
tage  and  profit ;  and  that  the  alleged  grievances  in  the  declaration  men- 
tioned were  the  making,  using,  exercising,  and  vending  as  aforesaid  the 
said  improvements  in  pumps  for  which  the  said  letters  patent  were  so 
granted  to  the  said  WiUiam  Beetson  as  aforesaid,  and  the  said  license, 
power,  and  authority  were  so  granted  to  the  defendants  as  aforesaid — 
verification. 

To  this  plea  the  plaintiff  demurred  specially,  assignii^  for  causes — 
that  it  was  no  answer  to  an  infringement  of  the  plaintiff's  patent  that  the 
defiendants  worked  under  a  license  from  another  and  subsequent  patentee; 
that  the  plea  contained  no  certain  averment  that  the  invention  for  which  the 
letters  patent  were  granted  to  Beetson  was  the  same  as  the  invention 
contabed  in  the  plaintiff's  patent,  and  described  in  his  specification ;  that, 
if  the  plea  meant  that  Beetson's  invention  was  the  same  as  the  plaintiff's, 
the  plea  was  bad  for  argumentativene^,  because  it  was  by  inference  only 
that  such  a  meaning  could  be  collected  from  it ;  that  if,  on  the  contrary, 
the  plea  did  not  mean  that  the  inventions  were  the  same,  it  was  equally 
bad,  as  amounting  to  an  argumentative  plea  of  not  guilty ;  and  that  the 
plea  was  uncertain,  equivocal,  and  ambiguous,  and  that  no  certain  or 
direct  issue  could  be  taken  upon  it.    Joinder. 

Sir  r.  WUdef  Scrjt.,  in  support  of  the  demurrer.(a)  The  plea  seems 
intended  to  raise  this  point — supposing  *a  patent  granted  to  A.,  fi^j 
and  another  patent  granted  to  B.  in  respect  of  the  same  subject- 
matter,  and  A.  afterwards  enters  a  disclaimer  as  to  part  of  his  specifica* 
tion,  whether  A.'s  patent,  being  bad  until  corrected  by  the  disclaimer, 
is  avoided  by  that  of  B.  Now,  in  order  to  raise  this  point,  it  is  essen- 
tial that  it  should  be  averred  in  the  plea  that  the  two  patents  are  for  the 

(a)  The  pointi  mariced  for  argament,  on  the  part  of  the  plaintiff,  were— that  a  license  from 
Beetaon,  a  lobaBqiieDt  patentee^  could  not  jintifir  an  infringement  by  the  defendants  of  tfa« 
plaintiff's  patent — ^that  the  plea  was  bad  (or  uncertainty,  and  also  for  argumentativeness-— thai 
it  amouniod  to  the  general  iasae—- and  that  it  was  not  alleged  in  the  plea  that  the  defendants 
kid  a  liosoaa  from  Beetson  by  deed,  and  that  a  license  not  under  seal  would  be  inoperatiTa, 
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same  thing.     <^ImproTements  in  pumps"  would  cover   and  appiy  to 
« improvements  in  lift-pumps."    When  taking  out  a  patent  for  improve- 
ments  in  engines,  it  is  not  necessary  to  describe,  in  the  title,  to  what 
particular  description  of  engines  the  improvements  are  applicable :  the 
specificaiitm  wiU  show  that.     The  plea  gives  no  account  of  Beetson's 
patent  except  what  appears  from  its  title — «<  Improvements  in  water- 
closets  and  stuffing-boxes  applicable  to  pumps  and  cocks."     There  is  no 
averment  that  the  two  patents  are  identical:  their  identity  cannot  be 
predicated  from  their  titles ;  and  there  are  no  averments  in  the  plea  to 
aid  us  in  coming  to  the  conclusion  that  they  are  the  same.     [Earle,  J. 
The  way  in  which  the  defendants  seek  to  make  out  the  identity  is  this : 
the  plaintiff  says,  the  articles  made  and  sold  by  the  defendants  were  his 
invention ;  &e  defendants  say  they  were  Beetson's :  if  both  these  state* 
ments  are  true,  then  the  two  patents  are  identical.]    That  would  render 
the  plea  obnoxious  to  the  charge  of  argumentativeness.    Again,  it  is  not 
alleged  in  the  plea  that  Beetson's  patent  was  granted  for  the  articles 
made  by  the  defendants ;  but  that,  before  the  making  and  enrolling  of 
the  plaintiff's  disclaimer,  a  patent  was  granted  to  Beetson,  that  BeetsoD 
*1581     *li^^^^^  ^^  defendants  to  use  his  invention,  and  that  they, 
under  and  by  virtue  of  that  license,  made  and  sold  divers  large 
quantities  of  pumps — not  saying  that  the  pumps  made  and  sold  by  them 
were  made  under  the  protection  of  Beetson's  patent.     The  main  ques- 
tion, however,  is,  what  is  the  effect  of  the  disclaimer  ?    Whether  it  ope- 
rates retrospectively  to  make  the  patent  valid  from  the  date  of  its  grant 
except  as  to  actions  pending  at  the  time  of  the  disclaimer,  or  to  make  it 
a  good  and  valid  patent  only  from  the  time  of  the  disclaimer ;  or,  io 
other  words,  what  is  the  effect  of  the  disclaimer  upon  a  patent  granted 
to  another  after  the  grant  of  the  original  patent  and  before  the  date  of 
the  disclaimer?    [Tindal,  C.  J.    How  does  it  appear  that  Beetson's 
patent  was  granted  after  the  date  of  the  plaintiff's  patent  and  before  the 
making  and  «irolment  of  the  disclaimer  ?    The  dates  are  all  under  a 
videlicet,  which  is  very  inconvenient  and  very  unnecessaiy;  for,  if  wrong, 
the  dates  may  be  amended.]    It  does  appear  by  the  plea,  and  not  under 
a  videlicet,  that  Beetson's  patent  bore  date  the  6th  of  August,  1840: 
and  the  other  dates  are  sufficiently  ascertained.     The  infringement  is 
alleged  to  have  taken  place  after  the  making  and  enrolment  of  the  dis- 
claimer ;  leaving  the  only  question,  what  is  the  efiect  of  the  intermediate 
patent  ?    It  is  not  to  be  assumed  that  the  plaintiff's  patent  is  bad  because 
the  patentee  has,  from  abundant  and  perhaps  unnecessaiy  caution, 
entered  a  disclaimer  as  to  part :  and  there  is  no  allegation  here  that  the 
plaintiff's  patent  is  bad,  except  the  argumentative  one  that  Beetson's  ^ 
valid.    This  question  would  present  much  more  difficulty  but  for  the 
statute  5  &  6  W.  4,  c.  83,  s.  1,  which  expressly  provides  that  the  dis- 
claimer shall  not  be  evidence  in  any  action  already  pending.    That  sec- 
tion enacts  «<  that  any  person  who,  as  grantee,  assignee,  or  odierwisc, 
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hatn  obtained,  or  who  shall  hereafter  obtain,  letter*  patent  for  the  sole 
^maldng,  exercising,  vending,  or  using  of  any  invention,  may,  if    r^^^RQ 
be  think  fit,  enter  with  the  clerk  of  the  patents  of  England,  Scot*    '* 
land,  or  Ireland,  respectively,  as  the  case  may  be, — Shaving  first  obtained 
&e  leave  of  H.  M.'s  attorney-general  or  solicitor^general  in  case  of  an 
English  patent,  or  of  the  lord  advocate  or  solicitor-general  of  Scotland 
ia  the  case  of  a  Scotch  patent,  or  of  H.  M.'s  attomey-general  or  solicitor- 
general  for  Ireland  in  the  case  of  an  Irish  patent,  certified  by  his  fiat  and 
signature — a  disclaimer  of  any  part  of  either  the  title  of  the  invention  or 
of  the  specification,  stating  the  reason  lor  such  disclaimer ;  or  may,  with 
such  leave  as  aforesaid,  enter  a  memorandum  of  any  alteration  in  the 
said  title  or  specification,  luot  being  such  disclaimer  or  such  alte- 
ration as  shall  extend  the  exclusive  rig^t  granted  by  the  said  letters 
patent ;  and  such  disclaimer,  or  memorandum  of  alteration,  being  filed 
by  die  said  clerk  of  the  patents,  and  enrdled  with  the  specificatioa,  shall 
be  deemed  and  taken  to  be  part  of  such  letters  patent  or  such  q[>ecifica- 
tion  in  all  courts  wha^.ever :  provided  always,  that  any  person  may  enter 
a  caveat,  in  like  meaner  as  caveats  are  now  used  to  be  entered,  against 
flBch  disclaimer  or  alteration  ;  which  caveat  being  so  entered  shall  give 
die  party  entering  the  same  a  right  to  have  notice  of  the  application  be- 
ing heard  by  the  attorney-general,  or  solicitor-general,  or  lord  advocate, 
respectively :  provided  also  that  no  such  disclaimer  or  alteration  shall  be 
receivable  in  evidence  in  any  action  or  suit  (save  and  except  in  any  pro« 
ceedtng  \j  scire  facias  (a),)  pending  at  the  time  when  such  disclaimer 
or  alteration  was  enrolled ;  but  in  every  such  action  or  suit  the  original 
title  and  specification  alone  shall  be  given  in  evidence,  and  deemed  and 
taken  to  be  *the  title  and  specification  of  the  invention  for  which    r»igQ 
4ie  letters  patent  have  been  or  shall  have  been  granted:  provided 
also,  that  it  shall  be  lawful  for  the  attorney-general,  solicitor-general,  oi 
lord-advocate,  before  granting  such  fiat,  to  require  the  party  applying  for 
the  same  to  advertise  his  disclaimer  or  alteration,,  in  such  manner  as  to 
such  attorney-general,  or  solicitor-general,  or  lord-advocate,  shall  seem 
ri|^t,  and  shaU,  if  he  so  require  such  advertisement,  certify  in  his  fiat 
fiat  the  same  has  been  duly  made."    [Cbxsbwell,  J*    It  is  impossible 
that  the  patent  can,  for  all  purposes,  date  from  the  time  of  the  disclaimer; 
for,  in  that  case,  it  would  be  made  to  date  from  a  time  after  the  public 
bad  become  acquainted  with  the  wh(de  matter.]    That  afibrds  a  per- 
fectly unanswerable  ailment.    What  is  the  effect  of  the  provision  in  the 
act  diat  the  disclaimer  shall  be  deemed  and  taken  to  be  part  of  the  letters 
patent  or  specification  ?    That  the  alteration  is  supposed  to  be  written 
into,  and  b  to  be  looked  at  as  part  of  the  original  specification,  like  any 
other  amendment  made  with  competent  authority.  An  amendment  bemg 
made,  no  inquiry  is  ever  instituted  as  to  the  time  when  it  was  made. 


(a)  A«  to  the  prooeeding  bj  mL  fiu  to  repeal  letten  petent,  loe  AniU  ▼•  t^tton,  6  Mann,  ft 
Or.  tb\,  and  notea  to  that  oaae. 
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Ahdj  where  the  statute  says  that  the  disclaimer  or  alteration  shall  not  be 
receivable  in  evidence  in  any  action  or  suit  (save  and  except  in  any  pro- 
ceeding by  scire  fitcias,)  pending  at  the  time  when  such  disclaimer  or 
iteration  was  enroUedy  does  not  that  carry  with  it  the  conclusion  that, 
in  all  cases,  save  where  an  action  is  pending,  the  specification  with  the 
disclaimer  s&aM  be  evidence  ?    [Timdal,  C.  J.    Probably  not  in  all  cases 
and  for  all  purposes.    In  Perry  v.  Skinner ^  2  M.  &  W.  471 ,  it  was  held 
by  the  court  of  Exchequer^  that,  where  a  patent  is  originally  void,  but  is 
amended  under  the  6  &  6  W.  4,  c.  83,  by  filing  a  disclaimer  of  part  of 
*1611    ^^  invention,  *that  act  has  not  a  retrospective  operation,  so  as 
to  make  a  party  liable  for  an  infiringement  of  the  patent  prior  to 
the  time  of  entering  such  disclaimer.]    If  Beetson's  patent  be  for  the 
same  invention  as  the  plaintiff's  originally  was,  and  the  plaintiflT's  patent 
be  bad,  Beetson's  cannot  be  good.     [CaEssvinxL,  J.    Your  argument 
will  apply  much  more  cogently  if  the  fact  be  that  Beetson's  patent  was 
taken  out  after  the  enrolment  of  the  specification  of  the  plaintiff's  patent: 
but  the  date  of  the  enrolment  is  laid  under  a  videlicet.     Suppose,  by 
reason  of  the  non-enrolment  of  a  specification,  the  first  patent  becomes 
void,  would  that  be  such  a  publication  as  would  avoid  a  patent  subse- 
quently taken  out  for  the  same  purpose  ?]    Certainly  not:  the  first  patent 
would  have  died  a  natural  death  from  non-performance  of  the  condition 
subsequent.    It  is  clear  that  this  patent  and  the  disclaimer  must  take 
effect  fi*om  the  original  grant.    The  plea  is  altogether  uncertain.    If  the 
plaintiff's  patent  is  to  date  from  the  disclaimer,  the  infiringement  was 
subsequent :  if  it  be  said  that  the  plaintiff's  patent  is  void  by  reason  of 
the  grant  to  Beetson,  the  plea  is  bad  for  not  showing  that  the  two  patents 
are  identical,  or  that  that  which  the  defendants  have  done  they  have  done 
under  the  protection  of  Beetson's  patent.     [Erub,  J.    The  plea  in  effect 
is,  that  the  plaintiff's  patent  is  void  quoad  Beetson.]    It  is  impossible  to 
say  that  a  patent  is  void  as  against  a  subsequent  patentee,  and  good  as 
to  the  rest  of  the  worid. 

ByleSj  Serjt.,  (with  whom  was  WAtierf)  contra.(ci)  The  plea  is  good 
*1621  ^^  substance  and  in  form.  The  case  *falls  within  the  very  terms 
''  of  the  decision  in  Perry  v.  Skinner*  It  was  contended  there,  as 
it  has  been  here,  that  the  disclaimer  under  the  statute  of  5  &  6  W.  4,  c. 
83,  8.  1,  had  a  retrospective  operation.  But  Lord  Abingeb,  C.  B.,  said: 
«<  It  cannot  be  doubted  that  the  act  of  parliament  is  obscurely  worded ; 
and  we  are  now  called  upon  to  put  an  interpretation  upon  it.    The  act 

(a)  The  pointi  mtiked  for  ugament  on  the  put  of  the  defendants,  wer&— that  the  lif^ti 
of  the  plaintiff  (if  any)  dated  from  the  entry  of  the  diBcIaimer  and  memorandum  of  alterati^ 
and  not  from  the  granting  of  the  original  letters  patent— that  no  letters  patent  were  enr 
granted  for  the  inTantion  of  which  an  infringement  was  alleged  in  the  declaration— that  tbt 
declaration  was  insofficient,  and  did  not  show  any  cause  of  action  or  any  infraction  cf  ^ 
privilege  granted  to  the  plaintiff  by  the  letters  patent  therein  mentioned — and  that  the  pliin* 
tiff's  patent  was  altogether  void  until  the  entry  of  the  disclaimer. 
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would  be  unjust  if  it  made  a  man  who  was  acting  consistently  with  the 
law  at  a  certain  time,  subsequently  a  wrong- doer  by  relation.  We  never 
can  presume  that  such  was  the  intention  of  &e  legislature ;  and  we  are 
not  at  liberty  to  construe  a  doubtful  act  by  any  such  presumption.  The 
ooly  argument  that  can  be  ofiered  is  upon  the  proviso,  which  says  <  that 
no  disclaimer  shall  be  receivable  in  any  action  or  suit  pending  at  the 
time  when  such  disclaimer  was  enrolled.'  We  consider  &e  sound  way 
of  interpreting  that,  is,  that  it  shows  the  legislature  did  not  intend  to 
make  a  person  a  wrong-doer  by  relation ;  because  it  did  not  presume  that 
any  man  would  have  the  courage  to  bring  an  action,  after  he  had  actually 
disclaimed,  for  an  infringement  of  a  patent  long  before  such  disclaimer 
was  thought  of.  The  intention  of  the  legislature  doubtless  was,  that  he 
should  not  have  the  benefit  of  the  disclaimer  as  to  infringements  gone  by 
long  before  such  disclaimer  was  made."  And  Parke,  B.,  added:  «The 
rule  by  which  we  are  to  be  guided  in  construing  acts  of  parliament  is,  to 
^ook  at  the  precise  words,  and  to  construe  them  in  their  ordinary  sense, 
unless  it  would  lead  to  any  absurdity  or  manifest  injustice ;  and,  if  it 
should,  so  to  vary  and  modify  them  as  to  avoid  that  which  it  certainly 
could  not  *have  been  the  intention  of  the  legislature  should  be  r*i  go 
done.  Now,  if  the  construction  contended  for  by  Mr  Rotch  was  '' 
to  be  considered  as  the  right  construction,  it  would  lead  to  the  manifest 
injustice  of  a  party  who  might  have  put  himself  to  great  expense  in  the 
making  of  machines  or  engines,  the  subject  of  the  grant  of  a  patent,  on 
the  faith  of  that  patent  being  void,  being  made  a  wrong*doer  by  relation. 
That  is  an  eflect  the  law  will  not  give  to  any  act  of  parliament,  unless 
the  words  are  manifest  and  plain.  We  must  engraft,  therefore,  a  modi- 
fication upon  the  words  of  the  act  in  this  case  for  the  purposes  of  its 
construction,  and  read  it  as  though  it  had  been  <  shall  be  deemed  and 
taken  as  part  of  the  said  letters  patent,  &c.,  fix)m  thenceforth,'  so  as  not 
to  make  the  defendant  a  wrong-doer.  The  only  doubt  arising  in  this 
case,  is,  from  the  words  of  the  proviso ;  but  we  cannot  think  the  legisla- 
ture meant  to  do  so  unjust  a  thing  as  to  restrict  a  party  from  doing  that 
which  he  has  a  lawful  right  to  do ;  and  therefore,  though  there  is  some 
obscurity  in  the  words  of  the  act,  we  are  bound  to  put  a  reasonable  con- 
struction upon  them ;  and,  undoubtedly,  the  eflfect  of  it  is  to  make  the 
patent  good  for  the  future."  Where  the  patent,  as  originally  specified, 
is  bad,  no  action  can  be  maintained  for  an  infringement  between  the 
grant  of  the  original  patent  and  its  reformation  by  the  disclaimer.  It  is 
tHeged  in  the  plea,  and  admitted  by  the  demurrer,  that  a  third  party 
bas  taken  out  a  valid  patent  for  the  same  invention.  On  whom  lies  the 
Wden  of  proving  the  validity  or  the  invalidity  of  the  original  patent  ? 
Clearly  not  on  the  defendant  in  the  first  instance.  The  plaintiff  com- 
niences  his  declaration  in  the  usual  form,  by  stating  himself  to  be  the 
true  and  first  inventor  of  the  invention  as  ori^nally  specified:  he  states 
tbat  he  is  the  true  and  first  inventor  ^(of  so  much  of  ^certain  improve- 
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ments  in  pumps  mentioned  in  the  letters  patent  thereinafter  stated,  as 
*164l    ^^  ^^^  ^thereinafter  mentioned  to  have  been  disclaimed  by  him." 
If  the  plaintiff*  had  been  declaring  on  the  original  patent,  the 
absence  of  an  averment  that  he  was  the  true  and  first  inventor  would 
have  been  fatal  on  general  demurrer ;  for,  all  patents  being,  by  the  sta- 
tute of  James,  prima  facie  void,  the  plaintiff  must  bring  himself  within 
the  exception.    Assuming,  then,  that  the  plaintiff's  patent   was  bad 
originally  for  claiming  too  much,  Beetson  has  taken  out  another  patent 
for  an  invention  which  includes  within  it  so  much  of  the  plaintifl^s  patent 
as  the  breach  consists  of.     How  does  it  appear  here  that  the  alleged 
infringement  was  subsequent  in  point  of  date  to  the  disclaimer,  the  dates 
being  under  a  videlicet  ?   The  effect  of  the  videlicet  is  much  discussed  in 
the  notes  to  Dakin's  case,  2  Wms.  Saund.  290  a.  [Tinoal,  C.  J.  The  inser- 
tion of  a  videlicet  does  not  make  that  which  was  a  material  averment  im- 
materiaL   Of  all  things,  the  date  of  a  record  is  most  material.]    Then,  is 
the  plea  bad  for  any  of  the  causes  of  demurrer  specially  assigned  ?    The 
first  cause  assigned  is,  that  the  plea  contains  no  certain  averment  that  the 
invention,  for  which  the  letters  patent  were  granted  to  Beetson,  was  the 
same  as  the  invention  contained  in  the  plaintiff's  patent,  and  described 
in  his  specification.     The  defendants  do  not  say  it  is  the  same :   they 
merely  say  that  the  one  is  included  in  the  other — ^that  the  alleged  in- 
fringement was  a  thing  they  had  a  right  to  do  under  the  license  granted 
to  them  by  Beetson.    Another  ground  of  demurrer  is,  that,  if  the  plea 
means  that  Beetson's  invention  is  the  same  as  the  plaintiff's,  it  is  bad 
for  argumentativeness.    This,  however,  is  not  sufficiently  precise  and 
specific.    By  a  rule  of  court  made  in  1654,(a}  it  is  provided,  « that,  ac- 
cording to  the  statute  of  27  of  Eliz.  (c.  6,)  upon  demurrers,  the  causes 
*1651    ^^  specially  assigned,  and  not  involved  with  general  ^unapplied 
expressions  of  double,  negative  pregnant,  uncertain,  wanting  form, 
and  the  like,  but  to  show  specially  wherein,  that  the  other  party  may  (as 
the  case  shall  require)  either  join  in  demurrer,  or  amend,  paying  costs, 
or  discontinue  his  action."    And  this  rule  was  recently  acted  upon  by 
the  court  of  Queen's  Bench  in  Smith  v.  Clench^  2  Q.  B.  835. 

Sir  7.  WiUey  Seijt.,  in  reply.  The  judgment  of  the  court  of  Exche- 
quer in  Perry  v.  Skinner fVfbidi  seems  to  be  rather  making,  than  con- 
struing the  law,  does  not  affect  the  present  question. 

TiNDAL,  C.  J.  The  question  in  this  case  arises  upon  a  special  de- 
murrer to  the  last  plea  pleaded  by  the  defendants  to  a  declaration  which 
alleges  a  patent  granted  to  the  plaintiff  for  certain  improvements  in 
pumps,  and  a  subsequent  disclaimer  by  him,  under  the  statute,  of  part 
of  his  specification :  and  the  question  is,  whether  the  plea  is  a  good  or 
a  bad  one.  The  judgment  I  have  formed  of  the  plea  is,  that  it  is  bad. 
To  make  it  a  good  plea,  it  must  both  confess  and  avoid  the  matters 
chacged  in  the  declaration.    Now,  the  confession,  to  be  a  good  one, 

(a)IIicb.  16Ht^P^M0ck'tRQlt%(C.  P.,)  p.  S8. 
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ffluflt  be  a  confeflsion  that  the  defendants  have  infringed  that  part  of  the 
p]ainti£Ps  patent  which  remains  valid.  Admitting,  for  argument's  sake, 
that  there  is  a  sufficient  confession,  it  appears  to  me  that  nothing  is 
allied  in  the  plea  that  amounts  to  an  avoidance  of  the  plaintiff's  pa* 
tent  It  is  said  that  the  plaintiff's  patent,  as  it  originally  stood,  was 
void  in  law:  but  there  is  no  allegation  in  the  plea  that  the  patent  was 
void,  unless  the  statement  of  the  disclaimer  and  of  the  grant  of  another 
patent  to  Beetson  amounts  to  such  an  allegation.  Now,  I  never  can 
consider  that  the  entering  *of  a  disclaimer  as  to  part  of  a  speci-  rv^gg 
fication,  necestarily  imports  that  the  patent  is  bad.  The  object  *- 
of  that  proceeding  is,  not  merely  to  set  rigiit  the  description  of  the 
alleged  invention  where  it  is  known  to  be  wrong,  but  to  obviate  any 
doubt  that  may  arise  on  the  specification  as  enrolled.  Then,  is  the 
patent  void  by  reason  of  the  subsequent  grant  to  Beetson?  The  plain- 
tiff's patent  appears  to  have  been  granted  on  the  4th  of  March,  1837, 
Beetson's  patent  on  the  6th  of  August,  1840,  and  the  disclaimer  was 
entered  on  the  Ist  of  March,  1844.  Does  it  necessarily  appear  that  the 
grant  of  the  patent  to  Beetson  in  1840  makes  the  precedent  patent  granted 
to  the  plaintiff  void  in  law  ?  It  appears  to  me  that  no  such  inference 
can  arise  upon  this  record.  Taking  the  plaintiff's  original  patent  and 
specification  with  the  qualification  engrafted  upon  it  by  the  subsequent 
disclaimer,  we  must,  upon  this  record,  assume  that  Beetson's  patent  was 
taken  out  for  the  same  invention  as  the  plaintiff's ;  and  therefore  that 
Beetson's  patent  is  void  in  law,  not  perhaps  for  all  purposes,  but  that 
upon  this  record  Beetson's  patent  cannot  be  held  to  be  a  good  one ;  and, 
if  80,  there  is  nothing  in  the  plea  that  necessarily  avoids  the  patent 
granted  to  the  plaintiff.  I  am,  therefore,  of  opinion  that  the  plaintiff  is 
entitled  to  judgment. 

Cbesswell,  i.{a)  I  also  think  the  plaintiff  must  have  judgment  on 
this  plea.  It  is  not  contended  that  the  plaintiff  has  not  ^own  a  good 
cause  of  action,  so  far  as  the  declaration  is  concerned.  It  must  be  taken 
that  the  plea  has  confessed  the  matters  charged  in  the  declaration;  other* 
wise  it  would  amount  to  not  guilty  only,  and  would  be  bad  on  that 
ground.  Taking  it,  then,  to  be  a  plea  in  confession,  it  seeks  to  avoid 
the  effect  of  *that  confession  by  showing  a  patent  granted  to  a  T*\a^ 
Ihird  person  for  something  that  involves  the  plaintiff's  alleged 
in?eation.  In  the  first  place,  does  the  plea  show  a  valid  patent  granted 
to  Beetson  ?  I  think  it  does  not.  It  appears  that  Beetson's  patent  was 
taken  out  some  years  after  the  plaintiff's  patent.  The  plaintiff's  patent 
is  stated  to  have  been  taken  out  on  the  4th  of  Mardi,  1837,  and  his 
specification  is  stated  to  have  been  enrolled  within  six  calendar  months ; 
a&d  that  is  not  denied.  No  addition  is  made  to  that  specification.  The 
subject-matter  of  the  plaintiff's  invention  is  therefore  made  known  to 
the  public  in  1837.    Beetson  subsequently,  viz.  in  1840|  takes  out  a 
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patent  in  respect  of  an  invention  that  had  been  previonriy  diadosed  to 
iike  public  by  the  enrolment  of  the  plaintiff's  specification.  Therefore 
Beietson's  patent  is  bad.  But,  assuming  Beetson's  patent  to  be  vadid, 
then  come  the  objections  in  point  of  form.  My  brother  Bjfles  contends 
that  the  plea  is,  in  substance,  a  denial  of  novelty  in  the  plaintiff's  inven- 
tion. If  sOy  it  is  a  very  round-about  one :  it  is  an  argumentative  asser- 
tion of  the  identity  of  the  two  patents,  whence  a  conclusion  is  aigu- 
mentatively  drawn  that  the  plaintiff's  invention  is  not  new.  It  is  hardly 
necessary  to  say  any  thing  as  to  the  operation  of  the  disclaimer.  But  I 
incline  to  think  that  the  words  «  from  thenceforth"  may  very  well  be  in- 
troduced into  the  clause  in  the  manner  suggested  in  the  judgment  of 
Pa&ke,  B.,  in  Perry  v.  Skhmer^  so  as  to  avoid  a  construction  that  would 
make  a  party  a  wrong-doer  by  relation. 

Erle,  J.  I  concur  with  my  lord  and  my  brother  Crcsswell  in  think- 
ing that  tibere  should  be  judgment  for  the  plaintiff  on  this  plea.  Taking 
it  in  the  most  favourable  view  for  the  defendants,  still  I  think  there  is 
abundant  ground  for  holding  the  plea  bad.  It  appears  to  me,  that, 
*1681  ^^^^  ^  disclaimer  is  entered  as  to  part  of  *a  patent,  the  amended 
^  patent  has  all  the  incidents  of  a  valid  patent  from  the  date  of 
the  original  grant.  It  is  amended,  for  all  purposes  subsequent  to  the 
disclaimer.  The  grievances  charged  in  the  declaration  were  things  done 
in  breach  of  the  plaintiff's  patent. 

Judgment  for  the  pIaiBti£(a) 

(a)  Vide,  Btead  ▼.  Cory,  post 
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A  policy  was  effected  in  June,  1843,  upon  a  ahip  (originallj  bniltfor  the  EaatTndia  Company*! 
■erriee)  vaUntd  at  17,600/^  at  and  from  China  to  Madras,  and  back  to  China.  The  nmA 
was  purchased  by  the  plaintifis  in  1839  for  11,000/.  During  the  voyage,  the  vessel  was,  bf 
a  penl  insured  against,  dismasted ;  and  by  the  wreck  of  the  masts  and  rigj^ng  falling  over 
the  ship's  sides  and  striking  under  her  hull,  her  copper  and  sheathing  were  mvch  injomL 
The  neoBsaaiy  expenditure  to  repair  the  damages  so  sustained  by  the  ship,  and  to  refit  her 
masts,  sails  and  spars,  rigging,  and  sheathing,  &c.,  so  as  to  render  her  seaworthy  for  ths 
voyage  insured,  would  have  amounted  to  not  less  than  10,600L;  and,  if  such  expenditans 
had  been  incurred,  the  ship  would  have  been  worth  a  sum  not  exceeding  90002.  Puxinf 
the  hurricane  the  vessel  made  no  more  water  than  usual ;  and  upon  examination  of  the  ship 
at  Calcutta,  thu  hull  did  not  appear  to  be  injured^  and  the  ship  appeared  to  be  sound  In  sfl 
other  respects  than  those  above  mentioned:— ^c/d,  upon  a  apedal  caae  reserved,  that  thi 
underwriters  were  liable  aa  ibr  a  total  loss. 

This  was  an  action  of  assumpsit  brought  by  the  plaintifls,  managing 
owners  of  a  vessel  called  the  General  Kyd,  against  the  defendant,  one 
of  the  directors  and  chairman  of  the  Alliance  Marine  Insurance  Companji 
under  the  provisions  of  an  act  of  parliament,  making  the  company  lisble 
to  be  sued  in  the  name  of  their  chairman.  The  first  count  was  upon  s 
policy  of  insurance  for  9000/.,  duly  subscribed  on  behalf  of  the  eompaoj 
upon  ship  valued  at  17,600/.|  at  and  from  China  to  Madras,  while  there, 
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•nd  back  to  China,  not  east  of  Hong  Kong,  with  leave  to  call  at  the 
Straits;  and  ^ayerred  a  loss  by  perils  of  the  sea.  The  second  r^^nQ 
count  was  for  money  paid,  the  third  for  money  had  and  received,  *' 
the  fourth  for  interest,  the  fifth  on  an  account  stated.  The  defendant 
pleaded  to  the  first  count,  that  the  vessel  was  not  wholly  lost,  in  manner 
and  form,  &c.,  and  to  the  last  four  non  assumpsit ;  upon  both  of  which 
pleas  issue  was  joined. 

At  the  trial,  before  Cresswell,  J.,  at  Guildhall,  at  the  sittings  after 
Trinity  term,  1844,  a  verdict  was  found  for  the  plaintifils,  damages  3000/., 
subject  to  the  following  case : — 

The  plaintiff's  vessel,  the  General  Kyd,  of  1318  tons,  had  been  origi- 
nally  built  for,  and  employed  in,  the  trade  of  'he  East  India  Company, 
whilst  the  company  retained  its  trading  privileges,  and  had  been  built 
at  a  very  great  expense ;  and  in  consequence  of  the  company  ceasing  to 
trade,  upon  the  alteration  of  their  charter,  the  General  Kyd,  and  all  othei 
ahips  of  the  same  class,  ceased  to  be  in  demand. 

The  plaintifis  purchased  the  vessel  in  1839,  for  11,0002. 

The  policy  in  question  was  effected  by  the  plaintifis  in  June,  1843 ; 
and  at  that  time,  according  to  advices  firom  the  purser  of  the  ship,  then 
in  China,  the  cost  of  the  vessel  to  them,  including,  however,  wages  and 
other  matters  not  constituting  part  of  the  permanent  value  of  the  ship, 
amoonted  to  17,500/.,  the  value  in  the  policy. 

No  insurance  was  effected  by  the  plaintiff  on  the  freight  of  the  said 
ship  on  the  voyage  insured. 

The  vessel,  upon  former  voyages,  had  been  frequently  insured  at  the 
same  or  a  higher  valuation,  and  was  known  to  the  defendants  to  have 
been  in  the  service  of  the  East  India  Company. 

The  ship  sailed  on  the  voyage  insured,  from  Singapore,  on  the  26th 
of  April,  1843,  and  in  tke  course  of  such  voyage  arrived  in  the  Madras 
Roads  upon  the  18th  of  *May  following,  for  the  purpose  of  tak-    |-«i7/]| 
iog  in  a  cai^o  of  cotton,  which  was  purchased  and  provided  for    ^ 
shipment  on  behalf  of  her  owners. 

On  the  21st  of  May,  1843,  whilst  so  lying  in  the  Madras  Roads,  the 
vessel  was  cairied  out  to  sea  in  ballast  by  a  violent  hurricane ;  and  on 
the  following  day,  during  the  gale,  an  1  whilst  still  at  sea,  she  was  dis- 
niasted,  and  by  the  wreck  of  the  masts,  sails,  and  rigging  falling  over 
the  ahip's  sides,  and  getting  and  striking  under  the  hull,  the  copper  and 
wood  sheathing  on  the  bottom  of  the  vessel  was  much  injured. 

In  order  to  save  the  vessel,  and  for  the  preservation  of  the  crew,  die 
was  necessarily  carried  into  Calcutta. 

The  necessary  expenditure  to  repair  the  damages  sustained  by  the 
>Up,  and  to  refit  her  masts,  sails  and  spars,  rigging,  copper  and  wood 
aheathing,  and  other  things,  so  as  to  render  her  seaworthy  for  the  voyage 
in  question,  would  have  amounted  to  a  sum  of  not  less  than  10,500/. 

If  such  expenditure  had  been  incurred,  the  ship  would  have  been 
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worth  (either  in  England  or  Calcutta)  a  sum  not  exceeding  90001. ;  and 
such  would  have  been  her  maiketable  value  if  put  up  for  sale  in  that 
state  of  repair,  either  at  the  period  of  effecting  the  policy,  or  just  before 
the  damage,  or  at  the  time  at  which  die  repairs  would  have  been  com- 
pleted. 

During  the  hurricane  the  vessel  made  no  more  water  than  usual ;  and, 
upon  examination  of  the  ship  at  Calcutta,  the  hull  did  not  appear  to  be 
injured,  and  the  ship  appeared  to  be  sound  in  all  other  respects  than 
those  above  mentioned. 

The  vessel,  upon  her  arrival  in  Calcutta,  was  put  into  dock  for  survej 
and  examination.  She  was  surveyed  four  times,  on  the  several  dates 
following — 2d  of  June,  9th  of  June,  3d  of  July,  and  7th  of  July,  1843. 
*1711  Upon  the  survey  held  on  the  2d  of  June,  the  ^surveyors  re- 
commended that  the  vessel  should  be  docked  for  further  exami- 
nation, and  in  the  mean  time  spars  should  be  procured  for  masts,  yards* 
&c.,  on  the  most  reasonable  terms ;  also  that  estimates  should  be  obtamed 
from  the  various  ship-chandlers  and  others  for  the  supply  of  the  stores 
required  to  replace  the  General  Kyd  in  the  same  position  as  before  the 
hurricane. 

Upon  the  survey  held  on  the  3d  of  July,  1843,  the  surveyors  recom- 
mended the  copper  and  sheathing  to  be  stripped  off  the  bottom,  and  that 
it  should  be  dubbed  down  bright  from  the  gunwale  to  the  keel,  to  ascer- 
tain whether  or  not  the  ship  had  received  any  further  injuiy  in  her  bot- 
tom from  the  wreck  of  the  masts. 

Upon  the  survey  held  on  the  7th  of  July,  1843,  the  surveyor  reported 
that  the  ship  had  experienced  very  severe  weather,  having  been  blown 
out  of  the  Madras  Roads,  after  which  she  encountered  one  of  those  vio- 
lent gales  of  wind,  or  hurricanes,  which  prevail  in  the  Bay  of  Beiigal 
during  the  month  of  May,  which  reduced  the  hull  to  a  complete  wrecks  the 
main-mast  and  mizen-mast  breaking  off  below  the  hounds,  the  fore-mast 
and  bowsprit  badly  sprung ;  in  fact  so  crippled  was  the  ship  in  masts 
and  yards  as  to  require  nearly  the  whole  of  them  to  be  renewed ;  that 
the  examination  of  the  hull  which  he  had  been  enabled  to  make  on  the 
upper  deck,  gun  or  middle  deck,  orlop,  and  hold,  showed  that  the  said 
ship  had  not  worked  on  her  fastenings ;  that  the  closeness  of  all  the  butts, 
scarples,  and  edges  of  the  planks,  showed  not  the  slightest  movement; 
and  that  the  beam-ends,  knees,  and  bolts  seemed  to  be  nearly  in  the 
same  state  as  when  first  forged  and  fastened  ;  that  equally  so  was  the 
hull  on  the  outside,  as  regarded  the  topsides  and  wales ;  and  that,  judg- 
ing from  the  bottom  plank,  where  the  copper  and  sheathing  had  bees 
torn  off  by  the  wreck  of  the  masts,  the  seams  were  in  a  most  perfect 

*1721    ^^^^ '  ^^^  ^^  ^^^'  ^^  ^^  ^'^  ^P  ^^  remaricably  ^straight 

for  a  vessel  of  her  age,  having  only  four  inches  camber  in  ^^^ 

feet  from  the  fore-post ;  that,  aft  from  that  length  to  the  stem-p<'^  ^ 

formed  nearly  a  horizontal :  a  similar  sized  ship  built  in  Europe  of  oai 


I  MANNiNa,  Granger,  &  Scott.  172 

lad  fir,  tiee-nailed  festened,  would  in  all  probabilitj,  when  fiom  twelve 
to  fifteen  yeare  old,  hare  cambered  fifteen  to  eighteen  inches.  The 
Uod£s  were  not  cut  into,  which  showed  that  the  keel  had  not  moved 
smce  the  said  ^p  was  docked. 

Hie  said  last-mentioned  surveyor  recommended  that  the  bottom  of  the 
aid  ship  should  be  stripped,  the  copper  and  sheading  being  much  in- 
jued  by  the  masts,  thoroughly  overhauled,  dubbed  bright,  and,  if  it 
proved,  as  he  expected,  firee  from  decay,  it  should  be  well  caulked, 
felted,  dieathed,  and  coppered ;  that  the  channels  and  chain-plates  should 
be  partly  renewed  and  repaired ;  that  the  masts  and  yards  should  be 
eofflpletedy  and  the  wales,  topsides,  and  decks  caulked,  with  sundry 
trifimg  jobs  to  be  done  about  the  hull ;  after  which  the  said  last-men- 
ioaed  surveyor  reported  that  the  said  ship,  as  regarded  hull,  masts,  and 
T^rds,  would  be  fit  for  sea,  and  a  good  sea  risk  to  any  part  of  the  world. 
The  said  ship  was  built  at  Calcutta  about  thirty  years  before  that  time, 
oC  the  best  mafterials,  and  was  most  expensively  fastened  with  copper 
irom  the  keel  to  the  wales,  and  in  the  upper  woHcs  with  iron. 

Estimates  were  procured  after  the  surveys,  of  the  costs  of  the  necessary 
fsptirs  and  refittings,  to  render  the  ship  seaworthy  as  before  mentioned ; 
uid  «ich  cost  would  have  amounted  to  die  sum  before  mentioned. 

After  such  repairr  the  vessel  would  not  have  been  a  worse  ship  than 
t^ote,  unless  it  had  been  discovered  in  the  course  of  such  repairs  that 
^  vessel  had  received  any  further  injury  in  her  bottom  firom  the  wreck 
of  the  masts.  Some  materials  for  repairing  the  vessel  were  *pro-  r«i7Q 
cured  by  the  master,  and  some  repairs  were  commenced,  but  were 
afterwards  discontinued.  Tliose  repairs  were  principally  for  the  purpose 
of  protecting  the  vessel  firom  sustaining  additional  damage ;  and  masts, 
^Psxs,  sails,  and  other  articles  were  also  purchased  for  the  purpose  of 
proceeding  to  effective  repairs. 

On  the  10th  of  October,  1843,  on  receipt  of  information  of  the  extent 
of  damage  and  repairs  required  (as  stated  in  the  surveys  and  estimates,) 
^  aibandonment  of  the  vessel  was  duly  made  to  the  underwriters,  which 
^  underwriters  refiised  to  accept. 
The  vessel  has  not  since  been  repaired. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  cir- 
CQUtttances,  the  defendants  were  liable  as  for  a  total  loss.  If  the  court 
^^  be  of  that  opinion,  interest  is  to  be  added  to  the  amount,  if  the 
<^UTt  shall  be  pleased  to  put  itself  in  the  situation  of  a  jury,  and  shall 
^ok  it  fit  that  interest  should  be  allowed.  If  the  court  shall  be  of 
opuuon  that  the  loss  was  an  average  loss,  and  not  a  total  loss,  the  ver- 
dict is  to  be  entered  for  an  amount  of  damages  to  be  estimated  out  of 
^^  in  a  mode  agreed  upon  between  the  parties.  Either  party  is  to 
^  at  liberty,  upon  the  argument,  to  refer  to  the  pleadings,  and,  with  the 
P^naisaon  of  the  court,  to  turn  the  case  into  a  special  verdict. 
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Sir  T.  WUdey  Seijt.,  (with  whom  was  Greenwoodj)  for  the  plaintifis.(«i 
Upon  the  facts  stated  in  the  special  case,  the  defendants  are  liable  as  for 
a  total  loss.    It  appears  that,  in  the  course  of  the  voyage,  the  vessel,  bj 
*1741     ^  P^"^  insured  against,  sustained  damage  to  such  an  extent, 
''     *tbat  she  was  no  longer  capable  of  being  used  as  a  ship  without 
an  outlay  of  10,600/.,  which  would  exceed  by  1500/.  her  value  when 
repaired.    It  has  been  so  repeatedly  decided  that  the  underwriters  are 
liable  as  for  a  total  loss,  where  the  vessel  is  by  perils  of  the  sea  reduced 
to  such  a  state  as  to  be  no  longer  available  as  a  ship  but  at  an  expense 
which  no  prudent  owner,  if  uninsured,  would  incur,  that  it  would  be  idle 
to  argue  the  point  in  a  court  of  co-ordinate  jurisdiction.    The  principal 
case  upon  the  subject  is  that  o{  JlUen  v.  Sugnte,  8  B.  &  C.  561, 3  Mann. 
&  R.  9,  to  which  may  be  added  Young  v.  Tkinngy  2  Mann.  &  Gr.  593, 
2  Scott,  N.  R.  752.   Nor  does  the  circumstance  of  the  value  being  stated 
in  the  policy  make  any  difference :  the  cases  of  Mien  v.  Sugrue  and 
Young  V.  Turing  both  arose  upon  valued  policies.     [Mavle,  J.     The 
value  stated  in  the  policy  can  have  no  bearing  on  the  question.]     The 
court  caDed  upon 

ChanneUf  Serjt.,  (with  whom  was  L.  J.  Brown  y)  for  the  defendant. 
Admitting  the  force  of  the  decisions  adverted  to,  the  defendant  is  desiroun 
of  reviewing  them  before  a  court  of  error.  [Chesswell,  J.,  referred  to 
Cambridge  v.  Anderton,  2  B.  &  C.  691,  4  D.  &  R.  203,  R.  &  M.  60, 
1  C.  &  P.  213,.  and  Sir  T.  Wilde^  to  Bead  v.  Bonham,  3  Brod.  k  Bin^ 
147,  6  J.  B.  Moore,  397,  as  authorities  for  the  same  position.]  In 
Mien  V.  Sugrucj  the  vessel,  which  was  valued  in  the  policy  at  2000/., 
received  damage  by  perils  of  the  sea,  which  could  have  been  repaired 
for  1450/. ;  but  the  jury  found  that  she  was  not  worth  repairing :  and  it 
was  held  that  this  was  a  total  loss,  and  that  the  assured  were  entitled 
to  recover  the  sum  at  which  the  vessel  was  valued  in  the  policy.  And 
in  Young  v.  Turing^  the  ship  Eliza,  (Dutch  built,)  valued  at  8000/.,  was 

*1751  ^^^^^^^  ^^  **^^^  ^^^^  Rotterdam  to  Java  and  Sumatra,  and  back 
again  to  a  port  in  Holland :  in  the  course  of  her  voyage  Ae  was 
stranded  on  the  Goodwin  Sands,  and  plundered :  she  was  afterwards 
removed,  and  ultimately  brought  to  London,  and  notice  of  abandonment 
given  to  the  underwriters :  it  appeared,  that,  just  before  the  Eliza  was 
cast  away,  she  was  worth  5833/. ;  that  her  value  as  she  lay  was  700/. ; 
and  that  the  salvage  was  420/. :  it  was  proved  by  English  witnesses  tbat 
the  expenses  of  repairing  the  ship  in  England  would  be  4616/. ;  that, 
if  she  had  been  entitled  to  a  British  register ^  she  would  have  been  worth, 
when  repaired,  from  4500/.  to  4700/. ;  and  that  if  she  had  been  a  BrUisk 
shipy  it  would  have  been  prudent  for  a  British  owner  to  repair  her:  it 

(a)  The  plaintifii^  point  (more  general  than  the  statement  of  the  queition  at  the  eondoBon 
of  the  caae)  maribod  Ibr  aignmont  waa,  «that,  under  the  eiretimitanoaa  aet  lorth  m  the  eM^ 
there  waa  a  total  loaa,  and  that  the  defendant  was  ItaUe  upon  the  policy  cflected  with  tbt 
oompan  J  aa  fiw  a  total  loai.'* 
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was  proved  by  Dutch  witnesses,  that  the  expense  of  repairing  her  in  IIol- 
hnd  would  have  been  far  greater,  and  that  her  value  when  repaired  in. 
Holland  would  not  have  exceeded  2915/, :  it  was  also  proved  that  the 
oading  companies  in  Holland  will  not  employ  a  vessel  that  has  been 
stranded  in  the  manner  in  which  the  Eliza  was  stranded,  however  per- 
fectly she  may  have  been  repaired,  and  that  this  circumstance  would 
ifiect  her  value  in  Holland :  the  judge,  in  his  summing  up,  told  the 
joij  that,  in  considering  whether  this  was  the  case  of  a  partial  or  a  total 
loss,  they  ought  not  to  take  into  account  the  value  in  the  policy ;  and 
that,  in  considering  the  same  question,  they  ought  to  look  at  all  the  cir- 
comstances  aitendifig  the  «Atjp,  and  to  judge  whether,  under  all  those  cir- 
cumstances, a  prudent  owner,  if  uninsured,  would  have  declined  to  repair 
the  ship ;  and,  if  so,  they  might  find  it  a  case  of  total  loss.    Upon  a  bill 
of  exceptions  tendered,  this  direction  was  held  to  be  correct.    In  the 
present  case,  the  court  is  asked  to  decline  to  infer  from  the  facts  stated, 
that  a  prudent  owner,  if  uninsured,  would  not  have  repaired  the  vessel. 
*It  appears  that  the  ship  was  dismasted  in  a  hurricane,  and  that,    fnc 
though  somewhat  damaged  in  her  sheathing,  her  hull  was  alto- 
gether  uninjured ;  and  that  the  expense  of  repairing  her  would  exceed, 
by  1500/.,  her  marheiabk  value  when  repaired.    But  it  also  appears  that 
the  plaintifls  had  bought  her  for  11,000/.    And  it  may  be  that  a  vessel 
is  worth  more  to  her  owners  than  her  mere  market  value.    It  is  also  to 
be  observed,  that  the  plaintifis  themselves  have  invariably  treated  her  as 
worth  more  than  10,500/. :  and  she  was  valued  in  the  policy  at  17,500/., 
at  which,  or  a  higher,  value  she  had  firequently  before  been  insured. 
There  is  no  suggestion  by  any  surveyor  that  it  would  not  have  been 
pradent  to'  repair  her.     [Cresswell,  J.  ^  The  question  is,  not  whether 
or  not  the  plaintifls  would,  if  uninsured,  have  repaired  her,  but  whether 
%  prudent  owner  would  have  done  so,  abstractedly  from  any  particular 
tuicy.    Now,  a  prudent  owner  could  hardly  be  expected  to  lay  out 
10,500/.  to  get  a  ship  worth  only  9000/.]    In  Young  v.  JSiring  the  pe- 
culiar position  of  the  assured  was  taken  into  account.    So,  here,  taking 
the  peculiar  character  of  this  ship  into  consideration,  the  court  will  draw 
such  inference  as  they  may  think  reasonable.     [Maule,  J«    It  is  a  com- 
mon course  in  special  cases  to  provide  that  the  court  shall  be  at  liberty 
to  draw  such  inferences  from  the  facts  stated  as  a  jury  might  have  drawn ; 
and  that  perhaps  somewhat  enlarges  their  power.    But  I  apprehend  that 
the  court  may  in  all  cases  draw  such  inferences  as  are  reasonable,  and 
obviously  arise  out  of  the  facts  that  are  stated.    No  person  at  all  ac- 
quainted with  the  doctrine  oi  Allen  v.  Sugrue  coidd  hesitate  to  pronounce 
this  a  case  of  total  loss.] 

Per  curiam.  There  can  be  no  doubt  that  this  case  falls  within  the 
prmciple  of  those  that  have  been  'adverted  to ;  and,  conse-  rui  •v<v 
quent^,  the  plaintifls  must  have  judgment. 

Judgment  for  the  plaintifls. 
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Ckatmettj  Seijt.,  tben  applied  for  leave  to  turn  the  special  case  into  a 
special  verdict. 

TiNDAL,  C.  J.  When  stated  in  the  form  of  a  special  verdict,  it  seems 
to  me  that  the  case  t^ill  be  incapable  of  argument  in  a  court  of  error. 

Maule,  J.  If  you  can  establish  that  the  value  stated  in  the  policy  is 
conclusive,  that  may  furnish  a  very  good  argument.  All  the  details  of 
the  damage  to  the  ^ip  should  be  struck  out,  and  the  special  verdict  must 
be  so  framed  as  that  a  writ  of  error  upon  it  may  be,  in  efiect,  a  writ  of 
error  upon  the  judgment  in  Mien  v.  Sugrue. 

Cresswcll,  J.  It  must  be  taken  that  this  court  draws  the  inference, 
that  a  prudent  owner,  uninsured,  would  not,  under  the  circumstances, 
have  repaired  the  vessel.  Rule  accordingly. 

Sir  T.  Wilde y  Seijt.,  having  on  a  subsequent  day  adced  for  interest, 
TiNDAL,  C.  J.,  now  said  that  the  court  had  considered  the  matter,  dUid 
thought  the  case  was  not  one  in  which  interest  ought  to  be  allowed. 
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To  a  count  in  debt  upon  an  aocotmt  atated,  the  defendant  pleaded,  aa  Co  18/.,  paieel  of  dw 
money  in  thai  count  mentionad,  an  asieement  between  hUn  and  one  E.  £.,  that  he  AooU 
porchaae  of  £.  E.  the  good-will,  stock,  and  fixture*  of  a  publio-houae,  20/.  to  be  paid  at  a 
deposit,  to  be  returned  in  case  E.  E.  should  not  fulfil  the  agreement  on  her  part;  that  lbs 
defendant  paid  to  the  phdntiff  2/.  in  part  payment  of  the  deposit,  and  gave  him  an  L  0.  U. 
for  18/.,  «  which  said  I.  O.  U.  was  the  account  stated  in  the  last  count  mentioned  as  to  the 
said  siun  of  18/.,  parcel,  dec;'*  and  that  £.  E.  failed  to  perform  the  agreement  on  her  pait, 
and  consequently  became  bound  to  retom  the  deposit,  of  which  ptaiotiff  had  notieai    IM 

bad  on  apedal  demurrer,  as  amounting  to  never  indebted. 

* 

Debt  for  money  paid  and  for  money  found  due  upon  an  account 
stated. 

Plea,  as  to  the  sum  of  18/.,  parcel  of  the  moneys  in  the  last  count  mea- 
tioned,  and  the  damages  and  causes  of  action  in  respect  thereof  that, 
just  before  the  stating  the  accounts  in  the  last  count  mentioned  as  to  the 
said  sum  of  18/.  parcel,  &c.,  to  wit,  on  the  29th  of  June,  1833,  an  agree- 
ment was  made  and  entered  into  between  the  defendant  and  the  plaintiff 
as  the  agent  to  Elizabeth  English,  by  which,  amongst  other  things,  it  was 
agreed  that  the  said  Elizabeth  English  should  let  all  her  right,  title,  sd<1 
interest  of  and  in  a  certain  house  and  premises  then  in  her  possession, 
known  by  the  sign  of  the  Bell,  situate  and  being  at  Isleworth,  in  the 
county  of  Middlesex,  for  the  sum  of  30/.  for  good*will,  and  assign  over 
good  and  sufficient  beer  and  other  licenses  on  being  paid  for  the  term 
unexpired  therein ;  also  should  sell  such  part  of  the  household  fbmituxf) 
fixtures,  and  effects  then  in  her  dwelling-bouse  and  premises,  which  sb« 
might  have  a  right  to  sell,  at  fair  appraisement  to  be  made  by  ^^ 
appraisers  on  or  prior  to  the  day  of  possession,  but,  in  default  of  tbeif 
agreeing,  then  by  their  umpire ;  likewise  the  sound  and  saleable  stock  in 
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timde,  eonsisting  of  wine,  spirits,  and  compounds,  not  exceeding  the 
Talae  of  30/.,  by  gauge  and  yaluation  of  two  licensed  gangers,  or  their 
umpire ;  that  such  appraisement,  gauge,  and  time  of  delivering  up  i>os- 
oession  of  the  premises,  ^should  be  on  or  before  the  10th  of  July,    r*i7Q 
at  which  time  all  rent,  taxes,  and  gas-light  rent  should  be  cleared 
up,  and  external  damaged  glass  windows  should  be  made  good,  or  an 
tUowance  for  the  same :  and  the  defendant  thereby  agreed  to  accept  the 
said  house  and  premises,  having  a  good  title  to  the  licenses,  and  pay 
anto  the  said  Elizabeth  English  the  said  price  or  sum  for  the  good-will ; 
also  to  buy  the  said  household  furniture  and  fixtures  at  appraisement, 
with  the  stock  in  trade  as  aforesaid,  and  that  such  appraisement,  gauge, 
and  time  of  taking  possession  should  be  on  or  before  the  10th  of  July, 
at  which  time  the  purchase  money  should  be  duly  paid,  one  moiety  of 
the  yrhoid  expenses  to  be  paid  by  each  party^;  and,  as  earnest  of  the  said 
agreement,  that  the  defendant  should  pay  into  the  hands  of  the  plaintiff 
the  sum  of  20/.,  which  was  to  be  allowed  as  part  of  payment  at  the  com- 
fittion  of  the  said  agreement ;  but,  if  the  said  Elizabeth  English  should 
not  fulfil  the  same  on  her  part,  she  should  return  the  said  deposit. 
Averment,  that,  at  the  time  of  making  the  said  agreement,  the  defendant 
paid  to  the  plaintiff  the  sum  of  2/.,  and  then  gave  and  delivered  to  the 
plaintiff  an  instrument  in  writing  called  an  I.  O.  U.,  by  which  the  de- 
fendant acknowledged  to  owe  to  ihtpUdniiff'  the  sum  of  18/.,  instead  of 
the  said  deposit  in  the  said  agreement  mentioned ;  and  the  plaintiff  then, 
as  aach  agent  of  the  said  Elizabeth  English,  accepted  the  said  sum  of 
2/.  and  the  said  I.  0.  U.  as  and  for  the  said  deposit ;  which  said  L  O.  U, 
tf  tiie  aecaunt  siaUd  in  the  last  count  mentioned  as  to  the  said  sum  of  18/., 
parcdj  Ifc.  ;  that  the  defendant  had  at  all  times  from  the  making  the  said 
agreement  been  ready  and  willing  to  perform  the  same,  and  had  done 
all  thii^  therein  contained  on  his  part  to  be  performed,  and  was  on  the 
said  10th  of  July,  1843,  ready  and  willing  to  accept  and  take  possession 
of  the  said  house  and  premises  and  licenses,  and  pay  unto  the  said  Eliza- 
beth English  the  **said  price  or  sum  for  the  good- will,  and  pay  for    r«i  oq 
the  term  of  the  unexpired  licenses,  and  to  buy  and  pay  for  the 
household  furniture  and  fixtures  at  appraisement,  with  stock  in  trade  as 
itforesaid,  and  to  pay  a  moiety  of  the  expenses ;  of  all  which  the  said 
Elbabeth  English  then  had  notice ;  that  the  said  Elizabeth  English  did 
not  then  fulfil  the  said  agreement  on  her  part,  and  did  not  nor  would  then 
give  possession  to  the  defendant  of  the  house  and  premises,  or  sell  or 
s^ign  to  him  the  said  good-will,  licenses,  house,  furniture,  fixtures,  or 
^ck  in  trade,  but  then  wholly  neglected  and  refused  so  to  do,  whereby 
the  said  Elizabeth  English  became,  according  to  the  said  agreement,  bound 
to  return  to  the  defendant  the  said  deposit,  and  the  defendant  became 
exonerated  and  discharged  from  the  payment  of  the  said  sum  of  18/. 
P^'^ly  &c. ;  and  the  plaintiff  then  had  notice  of  the  premises,  and  had 
Bot  at  any  time,  either  on  or  before  the  said  10th  of  July  in  the  year  las' 
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aforesaid,  or  at  any  time  before  or  at  the  time  when  he  had  notice  as 
aforesaid,  nor  had  he  since,  paid  to  the  said  Elizabedi  English  the  said 
sum  of  18/.,  or  any  part  thereof,  and  the  said  10th  of  July  in  the  year 
last  aforesaid  had  elapsed  long  before  the  commencement  of  this  suit ; 
that  the  said  Elizabeth  English  had  failed  to  perform  and  broken  the 
said  agreement  long  before  the  commencement  of  this  suit ;  and  that  the 
plaintiff  had  notice  of  the  premises  as  aforesaid  long  before  the  com- 
mencement of  this  suit — verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes 
(amongst  others)  that  it  amounted  to  the  general  issue,  and  was  and  con- 
tained an  argumentative  and  circuitous  denial  that  the  defendant  ever 
was  indebted  to  the  plaintiff  in  the  said  sum  of  18/.,  because  it  stated  a 
special  agreement  for  paying  a  sum  of  20/.  to  the  plaintiff  on  behalf  of 
another,  and  alleged  that  the  statement  of  account  as  to  the  said  18/. 
*1R11    ^^  ^^  'acknowledgment  of  owing  to  the  plaintiff  the  sum  of 
''     18/.,  given  to  the  plaintiff,  instead  of  a  portion  of  the  said  20/., 
and  it  therefore  showed  that  in  point  of  law  there  was  no  statement  of 
account  at  all  between  the  plaintiff  and  defendant  as  to  the  said  18/.,  and 
that  no  money  was  found  to  be  due  from  the  defendant  to  the  plaintiff 
on  account  stated  as  to  the  said  18/. ;  and  that  it  further  amounted  to  tbe 
general  issue,  and  was  and  contained  such  argumentative  denial,  be- 
cause it  stated  that  an  1. 0.  U.  therein  mentioned  was  the  account  stated 
in  the  last  count  mentioned  as  to  the  said  sum  of  18/.,  whereas  an  L 
O.  U.  is  not  a  statement  of  account,  but  may  be  evidence  of  it,  and  the 
matters  in  the  plea  stated  were  matters  of  evidence  only,  and  could  not 
properly  be  pleaded,  and  should  have  been  offered  in  evidence  under  a 
plea  of  never  indebted. 

Channell^  Serjt.,  in  support  of  the  demurrer.(a)    The  plea  does  not, 
*1821    ^°  t^rms,  admit  an  account  stated  of  *money  due  from  the  de- 
fendant to  the  plaintiff.    An  I.  O.  U.  is  not  an  account  stated, 
but  only  evidence  of  an  account  stated  ;(6)  and  might  be  proved  under 

(a)  The  following  points  for  argument  wer^  delivered  on  the  part  of  the  plaintiff:— 

«  That  the  aecOnd  plea  ia  had  in  subftance ;  that  it  contains  no  answer  as  to  the  1 8f.  or  the 
oanses  of  action  in  nqMck  of  that  Bum,  because  it  sets  up  an  agreoment  by  the  eipreas  terns 
qf  which  the  \9L  was  to  be  paid  to  the  plaintiff  and,  if  Elizabeth  English  in  the  plea  named 
flihould  make  default,  she,  and  not  the  plaintifT,  was  to  return  the  money  to  the  defendant,  and 
it  is  not  shown  that  the  plaintiff  eoounitted  any  defaalt  under  the  agreement  with  referenee 
to  that  sum ;  and  that  it  is  not  shown  that  the  plaintiff  has  not  entered  into  some  binding 
agreement  with  Eliiabeth  English  to  pay  her  the  18^,  and  the  efiect  of  the  transaction  stated 
in  the  plea  appears  on  Uie  whole  to  be  that  the  defendant  became  the  debtor  of  the  phntiiiT 
lor  the  18/.,  for  which  amount  he  would  presumptively  be  liaUe  to  the  said  Blitabeth  English. 

«  That  the  plea  is  bad,  in  not  showing  that  Elizabeth  English  did  not  before  the  said  10th 
of  July  fulfil  or  ofler  to  fulfil  the  agreement  on  her  part ;  and  for  not  alleging  that  the  defend^ 
ant  was  after  the  making  of  the  agreement,  and  before  the  said  1 0th  of  Jaly,  ready  and  wilfiof 
to  accept  and  take  the  possession,  and  make  the  payments  mentioned  in  the  agreement 

«  That  the  plea  is  insufiicient,  for  not  showing  that  Elizabeth  English  has  not  returned  or 
paid  to  the  defendant  the  said  deposit 

M  And  that,  if  the  plea  shows  any  answer  to  the  cause  of  action  to  which  it  u  pleaided^  it  amouti 
to  a  aet-ofl^  but  does  not  contain  the  formal  parts^  or  statutory  requisites,  of  a  plea  of  setoff" 


1  Manning,  Granoer,  &  Scott.  18S 

nnquam  indebitatus.  Besides,  the  plea  leaves  it  wholly  uncertain 
vhether  the  defendant  means  to  deny  the  account  stated,  or  admitting 
the  I.  O.  U.,  to  deny  that  it  is,  by  reason  of  subsequent  circumstances, 
a  subsisting  account.  [Maule,  J.  The  question  is,  whether  or  not  the 
defendant  d!oeff  admit  an  account  stated :  that  he  means  to  do  so  is  clear.] 

Bylesj  Serjt.,  contri.  The  question  is,  whether  this  plea  confesses  a 
good  primi  facie  cause  of  action,  and  then  avoids  it.  The  case  is,  in 
pnnciple,  not  unlike  George  v.  Claget^  7  T.  R.  369,  and  Can  v.  JEfiiieA* 
^,  4  B.  &  C.  547.  [Maule,  J.  I  can  perceive  no  admission  of  an 
account  stated  with  the  plaintiff.  Tindal,  C.  J.  It  is  pleading  evidence 
only.]  The  plea  admits  a  debt  originally  due  to  the  principal,  and  alleges 
that  the  defendant  gave  to  the  agent  (the  plaintiff)  2/.,  and  an  I.  0.  U. 
&r  18/. ;  and  then  it  goes  on  to  show,  that,  by  reason  of  circumstances 
which  subsequently  happened,  the  principal  was  precluded  from  a  right 
to  recover.  That  amounts  to  an  accord  and  satisfaction  of  the  debt. 
[Macle,  J*  A  very  round  about  one ;  as  bad  in  law  as  it  is  void  of 
justice.] 

Per  curiam.  The  plea  is  clearly  bad,  as  amounting  only  to  never  in* 
debled. 

Judgment  for  the  plaintiff.(a) 

(•)  Qiweiv,  whether  the  facta,  if  formally  pleaded,  wooU  not  have  heen  matter  in  confessioo 
of  in  accoont  in  ftd,  and  in  avoidance  of  anch  account,  by  failure  of  conaderation. 


•RANKIN  ».  DE  MEDINA.    Jan.  22.  [MSS 

To  a  plea  in  treapaai  qmun  domum  frtgU  by  A.  against  B*,  B.  juatifiea  under  a  writ  of  ii.  la. 
upon  a  judgment  obtained  by  B.  agninst  A.  A.  replies,  that  the  writ  tooi  irregularly  sued 
oitf  and  jmmerutedf  and  that,  by  a  judge's  order  (sobsequenUy  made  a  rnle  of  oonrt)  it  waa 
ordered  that  the  writ,  and  the  proceedings  thereon,  shoold  be  aet  aside  :— 

Tbs  laplication  was  haZi  good  as  suffidently  showing  that  the  writ  was  set  aside  for  vrifi*- 
torffy. 

Tms  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
dweUing-house,  breaking  open  and  damaging  doors,  and  seizing  and 
converting  the  plaintiff's  goods ;  and  also  for  breaking  and  entering  a 
warehouse  and  office,  and  seizing  and  converting  other  goods  of  the 
plaintiff. 

The  defendant  justified  under  a  writ  of  testatum  fieri  facias  for  50/. 
5s.  8d.  sued  out,  to  wit,  on  the  5th  of  February,  1844,  upon  a  judgment 
obtained  by  him  in  this  court,  on  the  4th  of  December,  1839,  against 
the  DOW  plaintiff,  for  55/.  bs.  8d. 

To  this  plea  the  plaintiff  replied,  that  the  said  writ  of  testatum  fi.  fa. 
ia  the  said  plea  mentioned,  and  under  which  the  defendant  attempted  tc 
justify  the  said  trespass,  was,  to  wit,  on  the  said  bOx  of  February,  1844| 
inegttlarljf  sued  and  prosecuted  out  of  this  court ;  and  that  afterwards^ 
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to  wit,  on  the  1st  of  April,  1844,  hj  a  certain  order,  then  duly  made  in 
the  said  cause,  by  Ehskike,  J.,  bearing  date,  to  wit,  the  said  lat  of 
April,  1844  (and  which  order  was  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  duly  made  a  rule  of  the  said  court),  it  was  ordered 
that  the  said  writ  of  testamentum  fi.  fa.  issued  in  the  said  sait,  and  the 
proceedings  thereon,  should  be  set  aside ;  as  by  the  said  rule  and  order 
tiien  remaining  in  the  said  court  would  more  fully  appew — ^rerificatioD. 

To  this  replication  the  defendant  demurred,  specially  assigning  for  causes 
(amongst  others)  that  it  did  not  appear,  in  or  by  the  replication,  how  or  in 
what  manner  the  writ  was  irregularly  sued  and  prosecuted  out  of  this  court; 
*184l  ^^^  ^^^  ^  appear  that  the  defendant  was  guilty  *of  any  irregularity 
-^  in  suing  and  prosecuting  the  said  writ  out  of  this  court ;  that  the 
nature  and  ground  of  the  alleged  irregularity  ought  to  hare  been  set  foiih 
in  the  said  replication,  to  enable  the  court  to  judge  whether  the  said  writ 
WIS  or  was  not  irregularly  sued  or  prosecuted  out  of  this  court ;  that 
DO  issue  could  be  taken  on  the  allegation  that  the  said  writ  was  irregu- 
larly sued  and  prosecuted  out  of  the  said  court,  without  leaving  it  to  the 
jttiy  to  determine  on  the  question  of  the  regularity  of  the  proceedings  and 
practice  of  this  court ;  that  it  did  not  appear  that  the  suing  and  prosecuting 
of  the  said  writ  out  of  the  said  court  by  the  defendant  in  the  plea  men- 
tioned was  irregular ;  that  the  replication  and  the  matters  therein  alleged 
were  an  argumentative  denial  of  the  existence  of  the  writ  in  the  plea 
mentioned ;  and  that  the  replication  was  in  other  respects  informal,  in- 
sufficient, and  uncertain,  &c.     Joinder. 

Ckarmelly  Serjt.,  in  support  of  the  demurrer.  The  replication  is  insuffi- 
cient :  it  alleges  that  the  writ  of  testatum  fi.  fa.  was  set  aside,  but  not 
that  it  was  set  aside  for  irregularity :  it  may  have  been  erroneous.  Manj 
cases  may  be  suggested  where  writs  are  set  aside  upon  other  grounds  than 
mere  irregularity.  [Cresswell,  J.  Where,  for  instance,  the  proceeding 
is  contrary  to  good  feith.  Tindal,  C.  J.  Or,  the  writ  may  be  set  aside 
quia  improvide  emanavit.]  In  Riddett  r.  Pakeman^  2  C,  M.  k  R.  30, 
where,  in  trespass  for  false  imprisonment,  the  defendant  justified  under 
process  of  outlawry,  and  the  planitiff  replied  that  there  was  no  affidavit 
of  debt  made  and  filed,  &c.,  and  the  defendant  rejoined  that  there  was 
such  affidavit,  and  set  out  an  irregular  affidavit,  and  the  plaintiff  demur- 
red :  it  was  held  diat  the  plaintiff  was  entitled  to  judgment,  trespass  not 
*1851  ^^^^S  cis^ntainable  *where  the  process  is  irregular  merely,  and 
''  not  void.  But,  in  Prentice  v.  Harrison^  1  Dav.  &  M.  50,  id 
trespass  for  assault  and  false  imprisonment,  the  defendant  pleaded  a  justi- 
fication under  a  writ  of  ca.  sa. ;  the  plaintiff  replied  that  the  said  writ  was, 
after  the  issuing  thereof,  and  before  the  commencement  of  the  suit,  order- 
ed to  be  set  aside,  and  was  set  aside,  by  order  of  a  judge :  and  it  was 
held,  on  special  demurrer,  that  the  replication  was  bad  for  not  distinctly 
averring  that  the  writ  was  set  aside  for  irregularity.  Lord  Dekbcak,  C.  J.« 
tlieie  says :  «<  The  pkuntiff,  in  his  replication,  states  that  the  writ  of  ca.  la 
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in  the  plea  mentioned,  after  the  issuing  thereof,  and  before  the  ^om« 
mencement  of  the  suit,  was  ordered  to  be  set  aside,  and  was  set  aside, 
by  an  order  of  my  brother  Chesswell.  The  question  is,  wheth^  the 
plaintiff  ought  not  to  have  gone  on  to  show  the  ground  upon  which  the 
kanied  judge  proceeded  to  order  the  writ  to  be  set  aside.  And  it  is 
argued,  that,  for  aught  that  appears  upon  the  face  of  the  plaintiff's  plead* 
ing,  it  might  have  been  set  aside  on  account  of  some  defect  that  would 
make  it  erroneous,  and  that  the  defendants  in  that  case  would  not  be  lia* 
ble;  and  an  error  in  the  award  of  execution  has  been  suggested,  namely, 
the  issuing  of  the  writ  more  than  a  year  after  the  date  of  the  judgment. 
I  think  this  objection  to  the  plaintiff's  replication  must  prevail,  and  that 
the  plaintiff  should  have  guarded  himself  against  it  bj  stating  that  the 
writ  was  set  aside  fw  irregulariiy.^^  And  Pattb8QN,  J.,  after  aUuding 
to  the  issuing  of  a  writ  more  than  a  year  and  a  day  after  the  date  of  the 
judgment,  without  any  scire  facias  to  revive  the  judgment,  asks,  <<  How 
are  we  to  say  that  that  was  not  the  case  here  ?  and,  if  so,  the  process 
bemg  erroneous,  aud  not  irregular,  the  defendants  are  justified  in  what 
they  have  done  under  it."  *That  case  is  not  to  be  distinguished  r«i  og 
from  the  present.  [Cresswell,  J.  Why  are  we  to  assume  that 
the  writ  was  erroneous,  when  we  are  distinctly  told  by  the  replication  that 
it  issued  irregularly  ?  And,  suppose  the  writ  were  irregular,  and  also 
erroneous,  and  afterwards  set  aside  by  order,  would  it  justify  the  party  ?] 
Here,  the  writ  is  stated  to  have  been  irregular,  but  it  may  also  have  been 
erroneous;  the  plaintiff  was  bound  to  show  in  his  replication  whether  it 
was  set  aside  on  the  one  ground  or  on  the  other.  It  was  his  duty  to 
make  his  answer  to  the  defence  pleaded  clear  and  unambiguous. 

Bytes  J  Seijt.,  contri.  The  replication  is  sufficient :  it  states  that  the 
writ  in  the  plea  mentioned  was  irregularly  sued  out,  and  afterwards  was 
set  aside  by  order  of  a  judge,  which  order  was  subsequently  made  a  rule 
of  court.  The  court  will  not  assume  that  it  was  set  aside  for  any  other 
than  the  cause  so  alleged.  Prentice  v.  Harrison^  1  Dav.  k  M.  50,  there- 
fore, has  no  application. 

Channelly  Serjt.,  in  reply.  The  rule  of  court  is  not  vpA  lege  a  setting 
aside  of  the  writ.  [Maule,  J.  It  is  declared  to  be  no  longer  a  writ] 
That  supposition  is  clearly  irreconcilable  with  the  two  cases  referred  to. 
If  it  be  consistent  with  the  replication  that  the  writ  was  erroneous  as  well 
as  inegular,  the  plaintiff  should  have  gone  on  to  show  on  which  ground 
it  was  set  aside. 

TiNDAL,  C.  J.  I  do  not  think  the  present  case  falls  within  Prentice  v. 
Banuon^  1  Dav.  &  M.  50,  for  here  is  a  distinct  allegation  in  the  replica- 
tion that  the  writ  was  irregularly  issued,  and  that  it  was  afterwards  set 
aade  by  a  judge's  order  and  rule  of  court.  It  seems  to  me  we  are  not  at 
Uberty  to  assume  that  the  writ  was  set  aside  for  any  *other  cause  r#t  07 
than  wluch  appears  upon  the  face  of  the  replication,  and  which 
is  a  Boflkient  cause.  I  think,  therefore,  we  must  hold  the  replication  good. 
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The  rest  of  tbe  court  concurringi  Judgment  for  the  plaintiff.    . 

,  Channelly  Serjt.,  prayed  leave  to  amend,  stating  that  the  writ  had  been 
set  aside  because  it  i¥as  sued  out  more  than  a  year  and  a  day  after  the 
date  of  the  judgment. 

TiNDAL,  C.  J.  Then  tbe  writ  was  void,  and  you  could  not  better 
yourself  by  an  amendment 
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In  an  •dkni  for  a  libel,  the  defendtnto  pleaded  not  guilty  and  aeveral  pleas  <tf  jnatification.'  the 
plaintiff  recovered  a  verdict  upon  all  the  iasues,  damagei  three  fartkingt :  Held,  that  bj  vir- 
tne  of  the  8  &  4  YioL  c.  84,  a.  2,  he  was  not  entitled  to  any  costs. 

Tms  was  an  action  upon  the  case  for  a  libel.  The  declaration  con- 
tained four  counts,  each  setting  out  a  different  libel.  The  defendants 
pleaded,  first,  not  guilty;  secondly,  a  justification  of  the  libel  in  the  first 
count ;  thirdly,  a  justification  of  the  libel  set  out  in  the  second  count; 
fourthly  and  fifthly,  traverses  of  allegations  in  the  introductory  part  of  the 
third  count ;  sixthly,  a  justification  of  the  libel  set  out  in  the  third  count ; 
seventhly,  a  justification  of  the  libel  set  out  in  the  fourth  count. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  sittings  in  Middlesex  after  last 
Trinity  term,  a  verdict  was  found  for  the  plaintiff  on  the  issue  joined  on 
not  guilty,  and  also  on  the  issues  joined  on  the  second  and  sixth  pleas,  with 
two  farthings  damages,  and  for  the  defendants  upon  the  other  issues.  A 
rule  nisi  was  afterwards  obtained  on  behalf  of  the  plaintiff,  to  enter  the  ver- 
188*1  ^^^^  '^^  ^^°^  *upon  the  several  issues  that  were  found  against  him  at 
^  the  trial :  this  rule  was  made  absolute  by  consent,  and  the  verdict 
was  ultimately  entered  for  the  plaintiff  on  all  the  issues,  with  three  &r- 
things  damages.  Upon  the  taxation  of  costs,  the  plaintiff  claimed  to  be 
entitled,  under  the  statute  4  Ann.  c.  16,  ss.  4,  5,  to  the  costs  of  and  oc- 
casioned by  the  special  pleas;  but  the  master  declined  to  allow  them, 
holding  that  the  plaintiff  was,  by  the  express  words  of  the  3  &  4  Vict.  c. 
24,  s.  2,  deprived  of  costs,  he  having  recovered  less  damages  than  40^. 

Sir  T.  Wilde,  Serjt.,  now  moved  for  a  rule  calling  upon  the  defendant 
to  show  cause  why  the  master  should  not  tax  to  the  plaintiff  the  costs  of 
and  occasioned  by  the  issues  joined  on  the  special  pleas.  The  effect  of 
the  3  &  4  Vict.  c.  24,  s.  2,(a)  is,  to  deprive  the  plaintiff  of  the  general 

(a)  Which  enacts,  "  that,  if  the  plaintiff  in  any  action  of  trespass,  or  of  trespass  on  tbe  cm, 
brought  or  to  be  brought  in  anj  of  her  majesty's  courts  at  Westminster,  or  in  the  court  of 
Common  Pleas  at  Lancaster,  or  in  the  court  of  Common  Pleas  at  Durham,  shall  iccoter,  h^ 
verdict  of  a  jury,  leas  damages  than  40<.,  such  plaintiff  shall  not  be  entitled  to  recover  or  oMtfO 
from  the  defendant,  in  respect  of  such  verdict,  any  costs  whaterer,  whether  it  shall  be  gi^^ 
upon  any  issue  or  issues  tried,  or  judgment  diall  have  passed  by  delanlt,  unless  the  jodgs  ^ 
presiding  officer  before  whom  such  verdict  shaU  be  obtained,  shall  immediately  afterwsidf  ce^ 
tify  on  die  back  of  the  record,  or  on  the  writ  of  trial  or  vrrit  of  inquiry,  thflt  the  sctioo  wti 
iMlhf  hrooght  to  try  a  right  besides  the  mere  ri^t  to  recover  dainages  for  the  tm^tm  sr 
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eosts  of  the  cause :  bnt  he  is  still  entitled  to  the  costs  of  the  issues  found 
for  him.  The  statute  has  been  held  to  require  a  strict  construction.  Thus, 
in  Tbjffor  y.  Rolfsy  Law  Journ.  N.  S.,  Q.  B.  39,  it  was  held  that  a  plain- 
tiff for  whom  judgment  has  been  given  upon  demurrer  in  an     r^iog 
^action  of  trespass,  and  who  subsequently  obtains  one  farthing     '- 
damages  only,  on  a  writ  of  inquiry,  is  entitled  to  the  costs  of  the  cause, 
without  a  certificate ;  the  clause  in  question  not  applying  to  judgments 
ujKm  demurrer^  or  to  inquiries  consequent  thereon.     If,  in  the  present 
case,  the  verdict  had  been  for  the  defendant  upon  not  guilty,  and  for  the 
plaintiff  upon  the  issues  joined  on  the  special  pleas,  the  latter  would,  un- 
questionably, have  been  entitled  to  the  costs  of  the  issues  found  for  him. 
It  would  therefore  be  a  singular  construction  of  the  act  to  hold  that  it  de- 
prives him  of  those  costs  because  he  has  aUo  succeeded  upon  the  first 
issue ;  or,  in  other  words,  that  a  defendant  who  is  found  not  guilty  of  the 
offence  charged,  shall  be  mulcted  in  the  costs  of  the  s]>ecial  pleas;  but 
that  a  guiUy  defendant  may  saddle  the  plaintiff  with  the  heavy  costs  of 
long  and  intricate  pleadings,  because  the  jury  have  thought  fit  to  estimate 
the  damage  sustained  by  the  grievance  complained  of  at  a  sum  below 
4Dx.  [CuEsswELL,  J.  Suppose  the  defendant  had  pleaded  only  a  justifica- 
tion, and  the  jury  had  found  for  the  plaintiff,  damages  one  farthing, 
would  the  latter  have  been  entitled  to  costs  ?]  Clearly  not.     [Maule,  J. 
Has  not  this  plaintiff  recovered  by  the  verdict  of  a  jury  less  damages 
tiian  40^.  ?  and  is  not  such  verdict  given  on  an  « issue  or  issues''  tried  ?] 
He  damages  are  given  in  respect  of  the  trespass :  no  damages  are  in  any 
sense  found  upon  the  issues  raised  on  the  special  pleas.(a)  Chesswell,  J. 
If  *the  verdict  does  not  entitle  the  plaintifis  to  the  costs  of  the     r«iQQ 
issues,  what  does?]    The  verdict  is  taken  severally  upon  each     *- 
issue.    No  verdict  could  be  sustained  where  the  jury  had  ^ven  damages 
because  the  proof  of  the  special  justification  had  failed.  [Maule,  J.  The 
jury  can  only  find  one  single  amount  of  damages.     Erle,  J.    The  stat. 
4  &  5  Ann.  c.  16,  s.  5,  clearly  shows  that  the  plaintiff's  right  to  the  costs 
of  issues  results  from  the  verdict.] 

TiNDAL,  C.  J.  The  question  in  this  case  depends  entirely  upon  the 
construction  to  be  put  upon  the  words  of  the  3  &  4  Vict.  c.  24,  s.  2. 
That  section  enacts,  « that  if  the  plaintiff  in  any  action  of  trespass,  or  of 
trespass  on  the  case,  brought  or  to  be  brought  in  any  of  her  majesty's 
courts  at  Westmmster,  &c.,  shall  recover  by  the  verdict  of  a  juiy  less 

grietiBce  for  which  the  action  shftll  h«ve  been  brought,  or  that  the  treapeaa  or  grieranoe  in  n* 
■pact  of  which  the  action  was  brought  waa  wilful  and  inalicioua." 

(a)  The  damages  assesMd  in  an  j  oction  tried,  aro  aaseawd  solely  upon  the  cause  or  oansea 
of  action  ttattd  m  <Aa  dtdaration,  the  troth  of  that  statemont  haTing  been  aaoertained,  either  by 
the  affirmatire  finding  of  a  jury  upon  a  plea  traversing  such  statement,  or  upon  the  oonfeBsion 
of  the  defendant,  ezpraMly  or  impliedly  contained  in  a  plea  in  confiMsion  or  avoidanoe,  the  ol^ 
itecfe  to  sneh  assiiBiiiniint  of  damages  arising  out  of  the  matter  pleaded  in  avoidance  (whether 
the  ftatemenli  in  the  declaration  have  been  traversed  or  not)  having  been  deaied  away  by 
.some  finding  of  the  juiy,  or  by  aome  judgment  of  the  court  upon  aome  issue  in  law  raised  upon 
MMh  mattfT  in  avoidaiies 
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dai&ages  than  405.,  sach  plaintiff  shall  not  be  entitled  to  recover  or  obtain 
from  the  defendant,  in  respect  of  such  verdict,  any  costs  whatever." 
Stopping  there,  the  language  of  the  act  is  general,  and  free  from  ambiguity, 
treating  the  whole  action  as  the  subjectpmatter  with  which  the  legisbture 
is  dealing.  And  the  words  that  follow,  <<  whether  it  shall  be  given  upon 
any  issue  or  issues  tried,  or  judgment  shall  have  passed  by  default," 
clearly  seem  to  contemplate  actions  in  which  there  are  more  issues  than 
one,  and  in  which  the  plaintiff,  failing  to  recover  damages  to  the  amount 
of  405.,  shall  be  disentitled  to  costs  of  the  whole  action.  Here,  the 
plaintiff  has  recovered  less  than  405.  damages,  and  therefore  he  is  entitled 
to  no  costs. 

Mavle,  J.  I  am  entirely  of  the  same  opinion.  The  words  of  the  act 
appear  to  me  to  be  perfectly  clear.  It  may  be  that  there  is  the  inconve- 
nience suggested  in  this  case,  as  contrasted  with  the  case  of  a  verdict 
for  the  defendant  upon  the  plea  of  not  guilty  and  for  the  plaintiff  on 
*1911  *^^  justifications.  But  there  the  mattermay  have  been  of  serious 
amount ;  whereas  here>  by  the  verdict  of  the  jury,  it  is  ascer- 
tamed  to  be  such  that  the  legislature  has  thought  no  action  at  all  should 
have  been  brought  in  respect  of  it.  Other  hardships  might  possibly  be 
suggested.  But  no  doubt  the  legislature  has  thought  that  all  these  are 
outweighed  by  the  advantages  to  result  from  the  discouragement  of  petty 
litigation. 

Caesswell,  J.  The  present  case  seems  to  me  to  fall  directly  within  the 
clear  words  of  the  act.  The  action  is  <<  trespass  on  the  case  ;"  and  the 
plaintiff  has  recovered,  <<  upon  an  issue  or  issues  tried,"  less  damages 
than  405. :  he  is  therefore  not  entitled  to  any  costs  whatever. 

Erle,  J.  It  appears  to  me  also  to  be  perfectly  clear  that  the  statute 
3  &  4  Vict.  c.  34,  s.  2,  applies  to  the  present  case.  The  intention  of  the 
legislature  was  to  discourage  litigation  in  respect  of  injuries  of  small  and 
insignificant  amount.  This  may  involve  a  seeming  hardship.  But  the 
words  of  the  act  are  perfectly  free  firom  ambiguity,  and  expressly  relate 
to  a  case  where  there  is  a  plurality  of  issues.  The  statute  of  Anne  gives 
costs  in  respect  of  the  verdict,  and  of  the  verdict  alone ;  and  it  has  been 
held  to  apply  in  cases  of  much  greater  hardship  than  the  present.  I  re- 
member a  case,  though  I  do  not  find  it  reported,  where  the  plaintiff 
obtained  a  verdict  on  the  general  issue  for  one  shilling,  and  the  defend- 
ant  had  all  the  costs  of  a  special  justification.  Rule  refused. 
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By  ft  local  act «  for  ameiMiing  the  xoidc  and  highways  in  the  Ue  of  Wight,*'  the  eomsaamootf 
were  empowered  to  erect  tampikea  and  toU*honsei,  and  to  demand  and  take  certain  toOffroia 
pereons  paiaing  through  the  nme ;  and  power  waa  also  given  to  them  to  raise  money  ^^ 
purpoMa  of  the  act,  upon  loana  aeciired  by  mortgage  of  the  tolU  daring  the  continaaaot  ^ 
the  acU    The  time  lor  which  the  act  waa  to  be  in  fince  expired  in  1934.    Bytbe^ff* 
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W.  4,  e.  10,  •<  ■!!  md  evwy  act  tnd  acts  of  parliament  for  making,  amending,  and  TCpaniBg 
uj  tomjnke  roade  in  Great  Britain  which  woold  expire  with  the  then  present  or  the  next 
MMOQ  of  parliament,"  are  continaed : — Heldf  that  the  local  act  was  thereby  continued  and 
kspt  alive  as  to  ao  mneh  thereof  aa  related  to  turnpike  roads^  notwithstanding  it  contained 
piovisiena  applicable  to  other  objects. 

The  fortj-first  section  of  the  general  turnpike  act,  3  G.  4,  c  126,  enacts  amongst  other  things, 
« that  if  any  person  shall  fraudulently  or  forcibly  pass  through  any  such  toU-gate  with  any  horse, 
oUde,  beast,  or  carriage,  or  shall  do  any  other  act  whatever,  in  order  or  with  intent  to  evade 
the  payment  of  all  or  any  of  the  tolls,  and  whereby  the  same  shall  be  evaded,  every  such 
person  shall,  for  every  such  ofl&noe,  forfeit  and  pay  any  sum  not  exceeding  5^"  The  141st 
seetion  dimks  that  all  penaltiea  by  the  act  authorbed  to  be  impoaed,  shall  be  levied,  together 
with  the  costs  attending  the  information  and  conviction,  by  distress  and  sale  of  the  ofibnder*s 
gooda^  by  warrant,  the  overplus  to  be  returned,  after  payment  of  the  penalty  and  the  charges 
of  the  distress  and  sale;  and  it  directs  that  the  penalty  shall  be  paid,  one  mmety  to  the 
inlonner,  and  the  other  moiety  to  the  treasnier  or  treasurers  to  the  trustees  or  oommia* 
aoosn  for  repairing  and  maintaining  the  road  on  which  such  ofienoe  shall  have  been  com- 
mitted. And  sect  148  enacts,  «that  the  forms  of  proceeding  relative  to  the  several  matters 
contunsd  in  this  act,  which  are  set  forth  and  expressed  in  the  schedule  thereunto  aimexed, 
msy  be  used  upon  all  occasions,  with  such  additions  and  variations  only  aa  may  be  neccaiary 
to  adapt  them  to  the  particular  exigencies  of  the  case,  and  that  no  objection  shall  be  made 
or  adAntage  taken  for  want  of  form  in  any  of  such  proceedings  by  any  penon  or  persaoa 
whooHoever." 

A  conviction  under  the  above  acts  stated  that  J.  B.,  on,  6cc^  in  the  parish  of  G.,  <«  on  the  turn- 
pike road  befofe  then  made  and  then  being  under  the  authority  of  the  local  act,  with  a  cer^ 
tiin  carriage,  to  wit,  a  cart,  drawn  by  one  horse,  did  imlawfully,  ftaodolently,  and  forcibly 
pass  through  a  certain  toU-'gatt  then  and  there  legally  situate  and  being  under  the  authority 
of  the  said  act,  by  reason  whereof  the  payment  of  a  certain  toll,  to  wit,  the  sum  of  3</.,  then 
snd  there  ksgslly  due,  demanded,  and  payable,  under  the  authority  of  the  said  act,  by  aii4 
fiiNii  the  said  J.  B.,for  and  in  leapectof  the  asid  carriage  ao  drawn  as  aforesaid,  was  avoided, 
eontraiy  to  the  form  of  the  statute  3  G.  4,  c  126.'' 

Tile  warrant  thereon  stated  that  the  said  J.  B.,  On,  dec,  in  the  parish  of  C.  aforesaid,  «  with  H 
certain  carriage,  to  wit,  a  cart,  drawn  by  one  horse,  f  As  Boid  cart  then  and  then  havmg  two 
wlutU,  and  thefellotM  of  tuck  wheelt  being  then  and  there  of  leu  breadth  than  thret  imrikcs,  to 
teit^of  the  width  of  two  inchee,  did  unlav^ully,  fraudulently  and  forcibly  pass  through  a  cexw 
tain  toU-gaU  then  and  thers  situate  and  being,  by  means  whereof  the  payment  of  a  ceftatn 
toll,  to  wit,  the  BUffl  of  Sd,  then  and  there  legally  due  and  payable  by  and  from  the  aaid 
J.  B.  for  and  in  respect  of  the  said  carriage  so  drawn  as  aforesaid,  was  avoided,  contrary  to 
the  statutea  in  audi  case  made  and  provided :"  and  it  directed  that  the  penalty  be  paid,  one 
■oiety  to  the  informer,  and  the  other  moiety  to «« the  treasurer  of  the  commissionera  for 
unending  the  roads  and  highways  in  the  Isle  of  Wight,  being  the  place  where  the  aaid  ofience 
WBs  committed  :*' 

&itf— fost,  that  the  conviction,  which  followed  the  form  given  in  the  adiedule,  was  sufficient 

Secondly,  that  it  was  no  objection  that  the  warrant,  in  describing  the  ofience,  did  not  follow 
the  predse  words  of  the  conviction,  inasmuch  aa  it  did  so  in  substance. 

Thirdly,  that  the  warrant  disclosed  a  legal  cause  of  forfeiture. 

Fourthly,  that  the  ^iplication  of  the  penalty  in  the  warrant,  waa  a  sufficient  compliance  with 
the  statute,  though  by  the  form  given  in  the  schedule,  it  was  directed  to  be  paid,  one  moiety 
to  the  informer,  and  the  other  moiety  « to  the  aurveyor  of  the  turnpike  road  where  the  aaid 
Qftnee,d^  happened." 

Fifthly,  that  the  adjudication  aa  to  the  coats  was  sufficient 

Sixthly,  that  no  demand  of  the  penalty  previous  to  the  issuing  of  the  warrant  was  neceaaaiy. 

TREgpAss  for  breaking  and  entering  the  plaintiff's  close  in  the 
parish  of  Carisbrooke,  in  the  Isle  of  Wight,  in  the  countj  of  Sonth- 
UDpton,  called  « The  *Timber  Yard,''  and  seizing  and  taking  mg3 
certam  of  his  goods  and  chattels,  to  wit,  eleven  pieces  of  wood 
caDed  deals,  tiben  lying  and  being  in  the  said  close,  and  canying  away 
and  conTerting  the  same.  Plea,  not  guilty  (<  by  statute ;"  whereupon 
issue  was  joined. 

The  cause  came  on  for  trial  at  the  last  summer  assizes  for  the  county 
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of  Soufhampton,  on  the  16th  of  July,  before  Patteson,  J.,  and  a  special 
juiy,  when  a  verdict  was  found  for  the  plaintiff,  with  21. 9s.  6d.  damages, 
subject  to  the  opinion  of  the  couct  upon  the  following  case : — 

The  defendants  are,  and  at  the  respective  times  of  the  making  by  them 

of  the  conviction,  and  of  the  signing  by  them  of  the  warrant  of  distress, 

and  ofthe  committingof  the  trespass  hereinafter  mentioned,  were,  two  ofher 

♦1941    ^^j^sty's  justices  of  the  peace  for  the  county  of  •Southampton, 

acting  in  andfor  the  division  of  thelsle  of  Wight,  in  thesaid  county. 

On  the  3d  of  June,  1843,  the  plaintiff,  having  been  duly  summoned  to 
answer  an  information  in  respect  of  the  subject-matter  of  the  conviction 
hereinafter  mentioned,  appeared,  with  his  attorney,  before  the  defcDdants, 
and  objected  that  the  local  act  hereinafter  mentioned  had  expired,  and 
therefore  that  the  defendants  had  no  jurisdiction  to  hear  the  complaint. 
The  defendants  overruled  the  objection,  and  proceeded  to  hear  the  case, 
as  set  out  in  the  conviction  hereinafter  mentioned ;  and  thereupon  the 
plaintiff  was  convicted  before  the  defendants,  actmg  as  such  justices. 

The  foUowing  is  a  copy  of  the  conviction. 

Isle  of  Wight  in  the  )  Be  it  remembered,  that,  on  the  23d  day  of 
county  of  Southampton.  )  June,  in  the  sixth  year  of  the  reign  of  her 
majesty.  Queen  Victoria,  and  in  the  year  of  our  Lord  1843,  James  Barnes, 
of  the  parish  of  Carisbrooke,  in  the  Isle  of  Wight,  in  the  county  of  Soath- 
ampton,  builder,  is  convicted,  on  the  oath  of  Charles  Newnham,  a  credi- 
ble witness,  before  us,  two  of  her  majesty's  justices  of  the  peace,  acting 
in  and  for  the  said  county  of  Southampton,  and  for  the  division  of  the 
Isle  of  Wight,  in  the  said  county :  for  that  he,  the  said  James  Barnes,  on 
the  30th  day  of  May  last,  in  the  parish  of  Carisbrooke  aforesaid,  in  the 
Isle  of  Wight  and  county  aforesaid,  on  the  turnpike  road  before  then  made, 
and  then  being  under  the  authority  of  an  act  of  parliament  made  and 
passed  in  the  fifty-third  year  ofthe  reign  of  his  late  majesty.  King  George 
the  Third,  for  amending  the  roads  and  highways  in  the  Isle  of  Wight, 
with  a  certain  carriage,  to  wit,  a  cart,  drawn  by  one  horse,  did  unlawfully, 
fraudulently,  and  forcibly  pass  through  a  certain  toll-gate,  then  and  there 
legally  situate  and  being,  under  the  authority  of  the  said  act ;  by  reason 
*1951  ^^^^^^^  ^®  payment  of  a  certain  toll,  to  wit,  the  sum  *of  M.j  then 
^  and  there  legally  due,  demanded,  and  payable  under  the  authority 
ofthe  said  act,  by  and  from  the  said  James  Barnes,  for  and  in  respect  of 
the  said  carriage  so  drawn,  as  aforesaid,  was  avoided,  contrary  to  the 
form  of  a  statute  made  in  the  third  year  of  the  reign  of  bis  late  majesty, 
King  George  the  Fourth,  intituled  «<  An  act  to  amend  the  general  laws 
now  in  being  for  regulating  turnpike  roads  in  that  part  of  Great  Britain 
called  England :"  and  we  do  hereby  declare  and  adjudge  that  the  said 
James  Barnes  hath  forfeited,  for  the  said  offence,  the  sum  of  2/.  2s.  Given, 
under  oar  hands  and  seals,  the  day  and  year  first  above  written. 

<<  R.  Walton  WxaTS.       (l*  s.) 
«<  T.  G00K£.  (L.  s.)' 
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loe  plaatiliS' refused  to  pscf  tfa^  said  sum  of  2/.  2s.  ^  yAnch.  by  tlief  con- 
Tietion  he  was  adjudged  to  have  forfeited  ;  andj  on  the  6th  of  Juhe,  1843^ 
cftttsed'tne  aefendants  to  be  served  with  a  notice  of  such  refusal,  of  whicli 
tke  following  is  A  copy : — 

To  the  Rev.  Richard  Walton  White,  Thomas  Cooke,  and  Henry  Percy 
Gordon,  Esqrs; 

« I  hereby  givie  you  notice  that  I  refuse  to  pay  the  penalty  and  costs 
which  yott  adjudged  against  me  on  Saturday  last,  the  3d  day  of  June 
instant,  under  a  conviction  for  avoiding  payment  of  the  toll  at  the  Nodcf 
HiU  turnpike  gat^  near  Newport,  on  the  30th  day  of  May  last,  on  the 
ground  that  you  bad  no  power  to  inflict  such  penalty  or  to  take  cogni- 
sance of  the  said  matter,  under  any  act  of  parliament  whatever:  and  I 
farther  give  you  notice,  that,  in  case  a  distress- warrant  is  issued  and  exe- 
cuted for  levying  the  said  penalty  and  costs,  I  shall  adopt  legal  proceed- 
ings  by  one  or  niore  actions  on  the  case  against  you,  and  also  against 
snch  justices  of  the  peace  who  signed  such  distress-warranty  or  such  of 
you  *or  themr  as  I  shall  be  advised.  Witness  my  h^d  this  fifth  r«i  gg 
day  of  June,  1843,  •• 

<<  (Signed)    James  Bahnes." 

Notwithstanding  this  notice,  the  defendants  afterwards,  on  the  lOtb  of 
the  same  month  of  June,  issued  a  distress-warrant  under  their  hands  and 
teals ;  of  which  warrant  the  following  is  a  copy : 

"Isle  of  Wight,  in  the  )  To  the  constables  of  the  hundred  of  the 
county  of  Southampton.  )  West  Medene,  in  the  Isle  of  Wight,  in  the 
county  of  Southampton,  and  all  other  constables  whom  it  doth  or  may 
concern,  and  specially  to  Thomas  Hayter  Chase : 

«  Whereas,  James  Barnes,  of  the  parish  of  Carisbrooke,  in  the  Isle  of 
Wight,  in  the  county  of  Southampton,  builder,  was  on  the  3d  day  of  June, 
now  instant,  convicted  before  and  by  us,  the  undersigned,  two  of  the 
justices  of  our  lady  the  queen  assigned  to  keep  the  peace  of  our  said 
lady  the  queen  within  the  same  county,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdeeds  within  the  same  county 
done  and  committed,  on  the  oath  of  Charles  Newnham,  a  credible  wit- 
ness ;  for  that  he  the  said  James  Barnes,  on  the  30th  day  of  May  noW 
last  past,  at  the  parish  of  Carisbrooke  aforesaid,  in  the  isle  and  county 
aforesaid,  with  a  certain  carriage,  to  wit,  a  cart,  drawn  by  one  horse,  the 
ttid  cart  then  and  there  having  two  wheels,  and  the  felloes  of  sudi 
wheels  being  then  and  there  of  less  breadth  than  three  inches,  to  wit,  of 
the  width  of  two  inches,  did  unlawfully,  fraudulently,  and  forcibly  pass 
through  a  certam  toll-gate  then  and  there  situate  and  being,  by  means 
whereof  the  payment  of  a  certain  toll,  to  wit,  the  sum  of  3(f.,  then  and 
there  legally  due  and  payable  by  and  firom  the  said  James  Bslmes  for  and 
in  respect  of  the  said  carriage  so  drawn  as  aforesaid,  was  avoided,  con* 
tniy  to  the  statutes  in  such  case  made  and  provided ;  by  rea-  ■  •  jg^ 
Mm  ^whereof  the  said  James  Barnes  hath  forfeited  and  become 

VOL.  !•  17 


197  Barnes  v.  White.  H.  T.  1845. 

liaole  to  pay^.  and  we  adjudged  that  he  the  said  James  Barnes  shall  for* 
feit  and  pay  the  sum  of  21. 25.,  to  be  distributed  as  hereinafter  mentioned; 
which  said  sum  he  the  said  James  Barnes  hath  reiused  to  pay:  These 
are,  therefore,  in  her  majesty's  name  to  charge  and  command  you  to 
levy  the  said  sum  of  21.  2s.  by  distress  of  the  goods  and  chattels  of  the 
said  James  Barnes,  aiid  if  within  four  days  after  such  distress  by  you 
taken  the  said  sum,  together  with  the  reasonable  charges  of  taking  and 
keeping  the  same,  shall  not  be  paid,  that  then  you  do  sell  the  goods  and 
chattels  so  by  you  distrained,  and  out  of  the  money  arising  by  and  finom 
such  sale,  you  do  pay  one  moiety  of  the  said  sum  of  2/.  2s.  to  Maik 
Morgan,  of  Newport,  in  the  said  Isle,  who  informed  us  of  the  said  offence, 
and  the  other  moiety  thereof  to  the  treasurer  of  the  commissioners  for 
amending  the  roads  and  highways  in  the  Isle  of  Wight,  being  the  place 
where  the  said  offence  was  committed,  returning  the  overplus,  on  demand, 
to  him  the  said  James  Barnes  (the  reasonable  charges  of  taking,  keeping, 
and  selling,  the  said  distress  being  deducted) ;  and,  if  sufficient  distress 
cannot  be  found  of  the  goods  and  chattels  of  the  said  James  Barnes 
whereon  to  levy  the  said  sum  of  2/.  2s.  j  that  then  you  certify  the  same  to 
us,  together  with  this  our  warrant.  Given,  under  our  hands  and  seals, 
at  the  Guildhall  in  Newport  in  the  Isle  of  Wight,  this  10th  day  of  Juiie, 
1843. 

«  R.  W.  White,  (l.  s.) 
«  T.  CooKE,  (l.  8.) 
£   s.    d. 
<<  Levy  fine  2    2    0 
«  Costs  0    6    0 

£2    7    0'» 


itiggi  *ln  pursuance,  and  under  the  authority,  of  this  warrant,  Ibe 
trespasses  complained  of  in  the  declaration  were  committed. 
The  plaintiff,  disputmg  the  jurisdiction  of  the  defendants  to  make  such 
conviction  or  to  issue  such  warrant,  and  objecting  also  to  the  form  both 
of  the  said  conviction  and  warrant,  on  the  30th  of  the  same  month  of  June 
caused  them  to  be  served  with  a  notice  of  action,  of  which  the  following 
is  a  copy: 

.  «  To  R.  W.  White,  clerk,  and  T.  Cooke,  Esq.,  justices  of  the  peace 
for  the  county  of  Southampton,  acting  in  and  for  the  division  of  the  Isle 
of  Wight. 

.  <(I,  James  Barnes,  of  the  parish  of  Carisbrooke,  in  the  Isle  of  Wig^t, 
in  the  county  of  Southampton,  builder,  do  hereby,  according  to  the  form 
pf  the  statute  in  such  case  made  and  provided,  give  you,  and  each  of  yoUf 
notice  that  I  shall,  by  my  attorney,  Mr.  H.  R.  of  Newport,  in  the  Isle  of 
)lj\^ight  aforesaid,  at,  or  soon  after,  the  expiration  of  one  calendar  month 
from  the  time  of  your  being  served  with  this  notice,  cause  a  writ  of  sum- 
|u)n8ito  be  sued  out  of  her  majesty's  court  of  Common  Pleas  at  We8t> 
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minster  against  you  at  my  suit,  and  proceed  thereupon  according  to  law: 
for  that  you  did,  on  the  24th  day  of  June,  1843,  with  force  and  arms, 
break  and  enter  my  timber-yard,  situate  and  being  in  Wallem  Terrace, 
in  a  certain  street  or  highway  called  Node  HiU,  in  Carisbrooke  aforesaid, 
and  did  then  and  there  seize  and  take  certain  goods  and  chattels  belong- 
ing to  me,  to  wit,  eleven  pieces  of  wood,  called  deals  or  planks,  of  great 
Talue,  to  wit,  of  the  value  of  10/.,  and  then  converted  and  disposed 
thereof  to  your  own  use ;  by  reason  whereof  I  the  said  James  Barnes  was 
greatly  disturbed  and  disquieted  in  the  peaceable  and  quiet  posses$ion 
of  my  said  timber-yard,  and  was  deprived  of  the  use  and  benefit  of  my 
said  goods  and  chattels;  and  for  that  you  *other  wrongs  then  r*iQQ 
and  there  did,  against  the  peace  of  our  lady  the  now  queen,  and 
to  my  damage  of  60/.    Dated,  this  30th  of  June,  1843. 

(Signed)  <<  James  Babnes." 

This  action  was  accordingly  commenced  on  the  4th  of  August,  1843. 

The  pleadings  in  the  action,  and  also  an  act  passed  in  the  53  G.  3, 
[c.  xcii.],  intituled  <<An  act  for  amending  the  roads  and  highways  in 
tiie  Isle  of  Wight,''-^-copies  of  which  accompany  the  case, — are  to  be 
deemed  and  taken  as  part  thereof,  and  are  to  be  referred  to,  if  necessary. 

If  the  court  shall  be  of  opinion  that  the  plaintiff  was  entitled  to  recover 
in  this  action,  then  the  verdict  found  for  him  is  to  stand :  but,  if  the 
comt  shall  be  of  a  contrary  opinion,  then  judgment  of  nonsuit  is  to  be 
entered. 

Channdly  Serjt.,  (with  whom  was  Butt^)  for  the  plaintiff.  The  main 
question  for  consideration  in  this  case  is,  whether  or  not  the  local  act  of 
53  6.  3,  c.  xcii.,  is  continued  and  kept  alive  by  the  4  &  5  W.  4,  c.  10, 
the  general  highway  act.  The  title  oC  the  local  act  is,  «  An  act  for 
amending  the  roads  and  highways  in  the  Isle  of  Wight."  By  sect.  20,  a 
discretionary  power  is  given  to  the  commissioners  to  erect  gates,  bars, 
or  turnpikes,  in,  upon,  or  across  the  several  roads  or  highways  within 
the  parishes  and  places  named  in  the  act.  Sect.  21  vests  in  the  com- 
missioners the  right  and  property  of  all  the  turnpikes,  toll-houses,  and 
other  buildings  to  be  erected  by  virtue  of  the  act,  with  the  grounds, 
fences,  and  appurtenances  thereto  respectively  belonging :  sect.  22  em- 
powers them  to  take  certain  tolls :  sect.  23  enacts,  that,  in  case  any  per- 
son, subject  to  the  payment  of  toll,  shall  neglect  or  refuse  to  pay  the 
same,  the  collector  may  seize  and  distrain  any  horse,  or  the  bridles,  &c., 
*(except  the  bridles  or  reins  apart  from  any  horse  or  beast,)  and,  r^ooQ 
if  such  tolls,  and  the  reasonable  charges  of  such  distress,  be  not 
paid  within  three  days,  may  sell  the  same,  &c. :  and  by  sect.  24  dis- 
putes respecting  tolls  and  charges  are  to  be  settled  by  a  justice  of  the 
peace.  The  twenty-ninth  section  provides,  amongst  other  thmgs,  that 
no  toll  shall  be  demanded  or  taken  from  any  peison  or  persons  who  shall 
pass  throu^  any  of  the  turnpikes  or  toll-gates  authorized  to  be  erected 
byviitue  of  the  act,  with  any  wagoui  wain,  cart,  or  other  carriage,  not 
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Deing  such  as  is  liable  to  be  charged  to  the  assessed  taxes^  <<  having  the 
sole,  or  bottom,  of  the  felloes  of  the  wheels,  of  the  breadth  or  gauge 
of  three  inches  ox  more,  and  which  shall  not  be  drawn,  ^th  more  than 
one  horse;"  and  that^  <<in  case  any  person  or  persons  shall  use  aay 
such  wagon,  &c.,  on  any  of  the  said  roads  or  highways,  ch^wn  as  afore- 
said (except  as  aforesaid,)  without  having  compounded  with  the  said 
commissioners  for  the  same,  every  such  person  or  persons  shall,  for  eveiy 
offence,  forfeit  and  pay  any  sum  not  exceeding  10/.,  to  be  recovered  and 
applied  as  any  other  penalty  under  this  ac^  is  directed  to  be  reoovered 
and  applied."    Secti  30  imposes  a  penalty  not  exceeding  1(M»  for  an 
enHisifm  of  tolls.    Sect.  43  enables  the  justices  to  make  a  raite  upon  the 
occupiers  of  lands,  &c.,  within  the  several  parishes  mentioned  b  the 
act,  to  pay  for  the  purchase  of  land  for  widening  or  diverting  raadis 
agreeably  to  the  general  highway  act  of  the  13  G.  3,  c.  78.    Sect.  53 
contains  promsions  /or  converting  stahUe  labour  tnlo  a  moneff.  payf^' 
And  by  sect.  93  it  was  enacted  that  the  act  should  be  in  force  and  have 
continuance  for  and  during  the  term  of  twenty-one  years,  and  from  thence 
to  the  end  of  the  then  next  session  of  parliament.     [Tivpal,  C.  J.    Is 
there  any  provision  in  the  act  enabling  the  commissioners  to  borrow 
^QQl^    money  upon  the  security  of  the  tolls  ?  If  there  be,  that  will  be  *a 
circumstance  not  to  be  lost  sight  of  in  considearing  whether  the 
act  is  continued  or  not;]    The  thirty-ninth  section  enables  the  comnas* 
sioners  to  raise  money  not  exceeding  4000/.,  and,  as  a  security  for  the 
same,  to  assign  over,  or  mortgage,  the  tolls  thereby  gTanted,y9r  mgtem 
during  the  continuance  of  the  act.    Now,  by  the  4  &  5  W.  4,  c*  10,  it  is 
enacted,  <(that  all  and  every  act  and  acts  of  parliament  for  m^kiag, 
amending,  and   repairing  any.  tuminke  roads  in  Great  Britain,  which 
will  expire  with  the  present  or  the  next  session  of  paxUament,  shaO  be, 
and  the  same  is  and  are  hereby,  continued  until  the  Ist  of  July>  1836, 
or,  if  parliament  shall  then  be  sitting,  until  the  end  of  ^  then  sessi^  of 
parliament."    The  object  of  this  enactment  was,  to  coiitiQue  in  force 
such  acts  relating  exclusively  to  turnpike  roads  as  would  eiqnre  daring 
tiie  then  present,  or  the  next,  session^  and  rM>t  to  interfere,  in  stty  way, 
with  acts  having  in  view  other  objects  besides,  and  independent  of,  the 
regulation  of  turnpike  roads.  The  53  G.  3,  c.  xcii.,  therefore,  being  ad- 
dressed to  other  matters,  is  not  within  the  purview  and  operation  of  that 
act.    Assuming,  however,  that  that  act  is  still  in  force,  the  warrant  in 
this  case  is  substantially  defective^    The  local,  act  contains  no  clause 
creating  the  ofience  described  in  the  warrant*    [CShessweu,  J^.  The 
conviction  professes  to  found  itself  upon  the  general  turnpike  act,  3  G. 
4,  c.  126.]    The  forty-first  section  of  that  aet,  amongst  other  tlungs, 
enacts,  that,  if  any  person  shall^  fraudQlenily  or  forsibly^  pass  through  any 
such  toll-gate,  with  any  horse,  cattle,  beast,  or  carriage,  or  shall  do  any 
other  act  whatever  in  order  or  with  intent  to.  evade  the  payment  of  aU  or 
any  of  the  tolls,  and  whereby  the,  sa^evshjpdl-  be  evaded^  evevyMidi  I^ 
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SML  shall,  for  eveiy  such  ofience,  forfeit  and  pay  any  sum  not  exceeding 
bL :  and  the  14l8t  section  points  out  the  mode  of  enforcing  the  penalty. 
Now,  the  conTiction  and  warrant  declare  that  the  plaintiff  has  forfeited 
*mi  becoine  liable  to  pay,  but  the  former  contains  no  adjudica-  r*ono 
tion  of  payment ;  nor  is  it  shown  to  whom  the  payment  is  to  be 
made.  The  conviction  is  in  the  nature  of  a  judgment  in  a  ^ta  tarn  ac* 
tion,  and  should  be  substantially  like  it.  The  conviction  states  that  the 
plaintiff  was  convicted  «  on  the  oath  of  Charles  Newnham,  a  credible  wit- 
ness," but  it  does  not  show  that  Charles  Newnham  was  the  informer ;  and, 
if  we  tuKn  to  the  warrant,  we  find  that  the  informer  was  Marie  Morgan. 
Where  the  amount  of  the  penalty,  and  the  party  to  whom  it  is  to  be  paid, 
are  asceitained  by  the  act  under  which  it  is  imposed,  those  facts  need  not 
appear  on  Ifae  &ce  of  the  conviction ;  but,  where  those  matters  are  not 
ascertained  and  fixed  by  the  act,  it  is  otherwise.  Thus,  the  stat.  42  G. 
3,  c.  119,  against  illegal  lotteries,  directs  the  penally  to  be  distributed, 
one-lbird  to  the  King,  one^third  to  the  informer,  and  one-third  to  the 
person  apprehending  or  securing  the  offender.  In  The  King  v.  Sarah 
ftofe,  8  East,  568,  a  conviction  directing  the  penalty  to  be  distributed  o< 
the  law  dmctij  without  ascertaining  to  whom  the  last  third  was  to  be  paid| 
(the  person  being  uncertain,)  was  held  to  be  bad.  [Timdal,  C.  J.  Here, 
the  statute  gives  a  form  of  conviction  and  warrant,  and  sect.  148  ex- 
pressly provides  « that  the  forms  of  proceeding  relative  to  the  several 
natters  contained  in  the  act,  which  are  set  forth  and  expressed  in  the 
schedule  thereunto  annexed,  may  be  used  upon  all  occasions,  with  such 
additions  and  variations  only  as  may  be  necessary  to  adapt  them  to  the 
particular  exigencies  of  the  case,  and  that  no  objection  shall  be  made  or 
advantage  taken  for  want  of  form  in  any  such  proceedings  by  any  person 
OT  parsons  whomsoever."  It  would  be  strange,  indeed,  if  the  defendants 
should  be  held  to  have  done  wrong  in  following  the  form  prescribed.] 
Neidier  the  *148th  section,  nor  the  form  given  in  the  schedule,  r«oo3 
Kttoves  die  plaintiff  from  this  objection,  which  is  one  of  sub- 
stance. The  party  ought  not  to  be  left  in  a  state  of  uncertainty  as  to  the 
persoa  to  whom  the  penalty  is  to  be  paid.  [Tindal,  C.  J.  Suppose  he 
had  paid  it  «  forthwith"  to  the  justice's  clerk,  would  not  that  have  been 
a  good  payment  ?  Possibly  it  would :  but  he  is  at  all  events  not  liable 
to  a  distress  until  there  has  been  a  clear  default.  Then,  there  is  a  fatal 
vuiance  between  the  warrant  and  the  conviction^  The  conviction  states 
that  the  plaintiff,  on  a  day  named,  in  the  parish  of  Carisbrooke^  en  the 
htrnpike  read  before  then  made  and  then  being  under  the  authority  of  ail 
act  of  parliament  made  and  passed  in  the  53  G.  3  for  amending  the 
roads  and  highways  in  the  Isle  of  Wight,  «  with  a  certain  carriage,  to 
wit,  a  cart,  drawn  by  one  horse,  did  unlawfully,  fraudulently,  and  forcibly 
pass  through  a  certain  toll-gate  then  and  there  legally  situate  and  being 
under  the  authority  of  the  said  act,  53  G.  3,  c.  xcii. ;  by  reason  whereof 
tibe  payment  of  a  certain  toll,  to  wit,  the  sum  of  3d.,  then  and  there  legally 
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due,  demanded,  and  payable,  under  the  authority  of  the  said  act,  by  and 
from  the  said  James  Barnes,  for  and  in  respect  of  the  said  carnage  so 
drawn  as  aforesaid,  was  avoided,  contrary  to  the  form  of  a  statute,"  &c., 
3  G.  4,  c.  126.  The  warrant  states,  that  the  plaintiff,  on  the  day  named, 
in  the  parish  of  Carisbrooke  aforesaid,  <<  with  a  certain  carriage,  to  wit,  a 
cart,  drawn  by  one  horse,  the  said  cart  then  and  there  having  two  wheels^ 
and  the  felloes  of  such  wheels  being  then  and  there  ofksshreadth  than  three 
inches  J  to  wity  cfthe  width  of  two  inches^  did  unlawfully,  fraudulently,  and 
forcibly  pass  tlu'ough  a  certain  toll-gate  then  and  there  situate  and  being, 
by  means  whereof  the  payment  of  a  certain  toll,  to  wit,  the  sum  of  3d. 
^2041     ^^^  ^^^  there  ^legally  due  and  payable  by  and  from  the  said 

''  James  Barnes  for  and  in  respect  of  the  said  carriage  so  drawn 
as  aforesaid,  was  avoided,  contrary  to  the  statutes  in  such  case  made  and 
provided,"  &c.  The  warrant,  therefore,  does  not  follow  the  conviction. 
It  does  not  state  that  the  toll-gate  was  upon  a  turnpike  road ;  and  it  omits 
other  matters  that  are  stated  in  the  conviction,  and  contains  matter  not 
appearing  on  the  conviction. — The  warrant  itself  is  bad ;  it  does  not,  upon 
the  face  of  it,  disclose  any  legal  cause  of  forfeiture.  A  good  conviction 
will  not  support  a  bad  commitment ;  Wickes  v.  Clutterbuckj2Biui^.  483, 
10  J.  B.  Moore,  63.  The  warrant  should  have  distinctly  stated  that  the 
toll-gate  was  by  or  on  a  turnpike  road.  [TunuL,  C.  J.  The  warrant 
states  the  offence  in  the  very  words  of  the  41st  section  of  the  3  G.  4,  c. 
126.  Eele,  J.  The  word  <<  toll-gate"  is  used  throughout  the  act  in  the 
sense  of  <<  turnpike-gate."]  <<  Toll-gate"  does  not  necessarily  mean  a 
gate  at  which  toll  is  payable  under  a  turnpike  act;  there  are  other  de- 
scriptions of  toll  to  which  it  would  be  equally  applicable :  and  it  is  to  be 
observed  that  here  the  right  to  toll  is  not  given  by  the  3  G.  4,  c.  126,  but 
by  the  local  act.  No  offence,  therefore,  is  committed  to  render  a  part; 
liable  to  the  penalty  under  the  3  G.  4,  c.  126,  unless  the  rig^t  to  the  toil 
is  established  under  the  local  act;  and  there  can  be  no  right  to  demand 
loll  under  the  local  act,  unless  at  a  gate  on  or  by  a  turnpike  road  within 
the  3  G.  4,  c.  126. — The  warrant  contains  an  adjudication  of  payment  of 
the  penalty,  but  the  conviction  does  not.  In  die  former  the  penalty  is 
directed  to  be  paid,  one  moiety  to  the  informer,  and  the  other  moiety 
<(  to  the  treasurer  of  the  commissioners  for  amending  the  roads  and  high- 
ways in  the  Isle  of  Wight,  being  the  place  where  the  said  offence  was 
*2051     committed ;"  whereas,  the  141st  section  of  the  3  G.  4,  *c.  126, 

^  directs  the  payment  to  be  made,  «  one  moiety  thereof  to  the  in- 
former or  person  suing  for  or  recovering  the  same,  and  the  other  moiety 
to  the  treasurer  or  treasurers  to  the  trustees,  or  commissioners  for  repair- 
ing and  maintaining  the  road  on  which  such  offence  shall  have  been  comnMed 
and  applied  and  disposed  of  for  the  purposes  of  such  road  and  of  the  act;'' 
and  the  form  given  in  the  schedule  (No*  xx.)  directs  the  payment  of  the 
second  moiety  to  be  made  to  « the  surveyor  of  the  turnpike  road  where 
the  said  offence  happened." — Also,  the  adjudication  is  insufficient  with 
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reference  to  the  costs.  The  warrant,  after  directing  thelery  and  the  ap- 
propriation  of  the  penalty,  directs  that  « the  overplus  be  returned  to  the 
plaintiff,  on  demand,  the  reasonable  charges  of  taking,  keeping  and  sell- 
ing the  said  distress  being  deducted ;"  whereas,  the  only  costs  authorized 
by  sect.  141,  to  be  levied,  are  «the  costs  attending  the  information  and 
conviction." — Lastly,  there  does  not  appear  to  have  been  any  demand  of 
the  penalty  and  costs  previously  to  the  issuing  of  the  warrant.  [Cress- 
well,  J.  No  formal  demand  was  necessary.  The  141st  section  of  the 
3  6.  4,  c.  126,  authorizes  a  distress  « in  case  such  fines,  penalties,  and 
forfeitures  shall  not  he/ortinoUh  paid  upon  conviction."] 

Bylesy  Serjt.,  (with  whom  was  BarttoWj)  contra,  was  desired  by  the 
court  to  confine  himself  to  the  fourth  point,  namely,  whether  or  not  the 
warrant  was  void  by  reason  of  the  mention  of  « toll-gate"  only,  without 
describing  it  as  being  situate  by  or  on  a  tumpUce  road.  It  is  clear,  from 
a  reference  to  the  20th  sect,  of  the  local  act,  that  there  is  not  a  road  in 
die  whole  island  upon  which  the  commissioners  have  not  the  power  to 
erect  a  toll-gate.  The  warrant  follows,  as  nearly  as  the  circumstances 
would  permit,  the  form  given,  and  describes  the  offence  in  the  very 
Words  of  the  act.  The  word  "  such,"  •in  sect  41,  creates  some  r»oQg 
ambiguity  ;  but,  upon  a  careful  examination,  it  will  be  found  to  ^ 
have  no  antecedent,  and  to  be  wholly  without  meaning,  and  may  there- 
fore be  rejected.  Taking  the  whole  of  the  warrant  together,  and  giviag 
it  a  reasonable  and  sensible  construction,  it  is  clear  the  offence  is  described 
with  a  sufficient  degree  of  accuracy.  The  use  of  the  precise  form  is  not 
imperatively  required,  as  in  Davwm  v.  QUly  1  East,  64.  The  plaintiff 
was  guilty  of  evading  the  toll,  by  passing  through  a  gate  which  the  com- 
missioners had  authority  to  erect;  and  the  warrant  expressly  states  tliat 
die  toll  was  legally  due  and  payable  in  respect  of  his  so  passing  through 
die  gate.  There  is  no  foundation  for  the  objection.  Besides,  the  144th 
section  provides,  that,  «  where  any  distress  shall  be  made  for  any  sum  or' 
sums  of  money  to  be  levied  by  virtue  of  this  act,  or  any  other  act  for  re« ' 
pairing,  amending,  or  maintaining  any  turnpike  road,  the  distress  itself ' 
shall  not  be  deemed  unlawful,  nor  the  party  or  parties  making  the  same 
be  deemed  a  trespasser  or  trespassers,  on  account  of  any  default  or  want 
ofform  in  any  proceeding  relating  thereto." 

Channdlj  Serjt.,  in  reply.  The  forms  given  by  the  statute  are  not  1o 
be  idly  adopted  without  reference  to  the  exigencies  of  the  particular  case 
Taking  the  two  acts  of  53  G.  3,  c.  xcii.,  and  3  G.  4,  c.  126,  to  be  in- 
corporated together,  it  is  quite  clear  that  no  offence  is  committed  unlesk 
there  has  been  an  evasion  of  toll  by  passing  through  a  turnpike-gate  or  a 
toll-gate  situate  upon  a  turnpike  road ;  and  this  is  not  stated  upon  the 
fece  of  the  warrant. 

TniDAL,  C.  J.     It  appears  to  me  that  the  defendants  in  this  case  arc' 
entitled  to  the  judgment  of  the  court.     The  first  objection  that  has  been 
vged  on  the  part  of  the  plaintiff  is,  that  the  local  act,  63  G.  3,  c.  xcfi. 
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207*1     ^  *^^  continued  and  kept  alive  by  the  statute  4  &  5  W.  4,  c. 
-'    10.    But,  looking  at  the  general  scope  and  object  of  the  last- 
mentipned  act,  I  am  of  opinion  that  it  does  continue  the  former.    One 
object  of  the  4  &  5  W.  4,  c.  10,  was,  to  prevent  persons  who  had  ad- 
yanced  money  upon  the  security  of  the  tolls  authorized  to  be  raised  under 
Iqcal  turnpike  acts,  from  being  deprived  of  that  security  by  the  expiration 
of  the  act  under  which  the  money  was  borrowed.     Now,  the  thirty-ninth 
section  of  the  63  G.  3,c  xcii.,  empowers  the  commissioners  appointedfbr 
carrying  the  act  into  effect,  <(from  time  to  time  to  borrow  and  take  up  at 
interest  any  sum  and  sums  of  money  as  they  shall  judge  necessary  for  the 
purposes  of  the  act,  not  exceeding  in  the  whole  the  sum  of  4000/.,  and 
by  writing  under  their  hands  and  seals,  or  under  the  hands  and  se^iis  of 
any  three  or  more  of  them,  to  assign  over  or  mortgage  the  tolls  thereby 
granted,  or  any  part  thereof,  and  the  several  turnpikes  and  toU^houses  to 
be  erected  on  the  said  road,  for  any  term  during  the  continuance  of  the 
8^t,  as  a  security  for  the  repayment  of  such  sum  or  sums  of  money,  with 
interest  for  the  same,  to  the  person  or  persons  who  should  advance  and 
lend  such  money,  his,  her,  or  their  executors,  administrators,  and  assigns." 
It  seems  to  me  that  it  would  be  a  most  mischievous  construction  o{  the 
4  &  5  W.  4,  to  hold  that  it  does  not  extend  to  the  local  ^ct  in  question. 
The  title  of  the  statute  is,  « An  act  for  continuing  until  the  1st  of  June, 
1836,  the  several  acts  for  regulating  the  turnpike  roads  in  Great  Britain, 
which  will  expire  with  the  present  or  next  session  of  parliament."    The 
act  then  recites  that  <ut  is  expedient  that  the  several  acts  for  making, 
amending,  and  repairing  the  turnpike  roads  in  Great  Britain,  which  will 
expire  with  the  present  session  or  the  next  session  of  parliament,  should 
be  continued  for  a  limited  time :"  and  it  proceeds  to  enact  « that  all  and 
*2081     ^^^U  ^^^  ^^^  *acts  of  parliament  for  making,  amending,  and 
repairing  any  turnpike  roads  in  Great  Britain,  which  will  expire 
with  the  present  or  the  next  session  of  parliament,  shall  be  and  the  same  is 
and  are  hereby  continued  until  the  1st  of  June,  1836,  or,  if  pariiament 
shall  then  be  sitting,  until  the  end  of  the  then  sessiox^  of  parlianiient.*'  It 
is  true,  the  local  act  is  not  limited  expressly  and  exclusively  to  the  leak- 
ing, amending,  and  repairing  of  turnpike  roads,  but  also  extends  to  the 
substitution  of  a  money  payment  in  lieu  of  the  duty  called  statute-labour, 
in  the  several  parishes  referred  to  in  the  first  section.    But,  inasmuch  as 
one  object,  and  the  niain  object,  of  the  local  act  is,  the  <<  amending  the 
roads  and  highways  in  the  Isle  of  Wig^t,"  it  seems  to  me  to  fall  withiQ 
the  words  and  the  spirit  of  the  general  act.    And  this  construction  is  fo^ 
tified  by  the  second  section,  which  in  terms  excludes  from  the  operation 
of  the  continuing  statute  certain  local  acts  which  otherwise  might  have 
been  held  to  fall  within  the  general  words  of  the  first  section.  The  second 
objection  arises  upon  the  form  of  the  conviction,  which,  it  is  said,  con- 
tains no  adjudication  of  payment.    To  this  the  answer  is,  that  it  follows 
the  form  of  conviction  given  in  th^  schedule  (No.  |^ix.)  to  the  genera) 
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turnpike  ac^,  3  G  4,  c.  126,  the  148th  section  of  which  enact«  <(that 
the  forpis  of  proceeding  relative  to  the  several  matters  contained  in  that 
act,  which  are  set  forth  and  expressed  in  the  schedule  thereunto  annexed, 
majr  be  used  upon  all  occasions,  with  such  additions  and  variations  only 
as  may  be  necessary  to  adapt  them  to  the  particular  exigencies  of  the  case, 
and  that  no  objection  shall  be  made  or  advantage  taken  for  want  of  foim 
ia  any  such  proceedings  by  any  person  or  persons  whomsoever.*'  An- 
other objection  that  has  been  relied  on  is,  that  there  is  a  variance  be- 
tween the  conviction  and  the  warrant,  inasmuch  as  the  former  states  that 
the  plaintiff,  on  a  certain  day  <<  with  a  certain  csoiiage,  to  *wit»  r*209 
a  cart,  drawn  by  one  horse,  did  unlawfully,  fraudulently,  and  '- 
forcibly  pass  throu^  a  certain  toll-gate,"  &c. ;  and  the  latter,  tiiat  the 
plabtiff  (<  with  a  certain  carriage,  to  wit,  a  cart,  drawn  by  one  hone^^ 
sddcoftihen  agid  there  having  two  wheels^  and  thejelloef  qftuch  wheeb  he^ 
uig  then  and  there  of  less  breadth  than  three  inches^  to  wity  of  the  width  of  two 
MMies,  did  unlawfully,  fraudulently,  and  forcibly  pass  dirough  a  certain 
toltgate,"  &c.  To  this  I  answer  that  this  is  no  variance,  but  simply  thai 
the  warrant  is  w)Te  full  aud  explidt  than  the  conviction,  and  eontaias 
words  that  migfaft  weU  have  been  omitted.  A  fourth  objection  is,  that  Urn 
wanant  itself  is  void  in  law,  for  that  it  does  not,  upon  the  face  of  it,  state 
aay  legal  cause  of  forfeiture.  If  that  be  so,  then,  undoubtedly,  the  war- 
rant will  afford  no  justification  for  the  alleged  trespass.  But  it  appears 
to  me  that  there  is  no  foundation  for  this  objection.  It  is  said  that  the 
warrant  does  not  show  that  the  toll-gate,  which  the  plaintiff  is  charged 
with  having  fraudulently  passed  through,  was  situate  upon  a  turnpike 
road.  But  it  states  that  which  appears  to  me  to  be  equivalent ;  for  it  goes 
on— <«  by  means  whereof  the  payment  of  a  certain  toll,  to  wit,  the  sum  of 
3ij.,  then  and  &ere  legaUy  due  and  payable  by  and  from  the  plaintiff  for 
and  in  respect  of  the  said  carriage  so  drawn  as  aforesaid,  was  avoided, 
contrary  to  the  statutes,"  &c.  Now,  I  agree  that  the  local  act  is  to  be 
considered  as  virtually  incorporated  in  the  3  G.  4,  c.  126.  The  forty* 
fiist  section  of  that  act  enacts,  that,  if  any  person  shall  fraudulently  or 
forcibly  pass  through  any  toll-gate,  with  any  horse,  cattle,  beast,  or  car* 
riage,  or  sl^ll  do  any  other  act  whatever  in  order,  or  with  intent,  to  evade 
the  payment  of  all  or  any  of  the  tolls,  and  whereby  the  same  shall  be 
evaded,  every  such  person  shall,  for  every  such  offence,  forfeit  and  pay 
any  sum  not  exceedbg  5/.  The  first  answer,  ther^ore,  to  this  objection 
U,  that  the  warrant  ^follows  the  very  words  used  in  the  act ;  and,  r«oi  q 
if  so,  it  is  clearly  sufficient ;  for  the  direction  in  the  schedule  '' 
(No.  XX.)  is,  that  the  offence  is  to  be  described  «  particularly  in  the 
words  of  the  statute,  as  near  as  may  be."  Then,  supposing  (as  is  pro- 
perly stated)  that  the  local  act  is  incorporated  in  the  general  act,  « toll* 
gate"  must  be  considered  as  equivalent  to  « turnpike-gate :"  for,  in  sect. 
22  of  the  former,  we  find  them  used  as  synonymous  terms.  It  therefore 
seems  to  me  that  this  objection  is  sufficiently  answered.   The  fifth  objec* 
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tion  is,  as  to  the  mode  of  stating  the  appropriation  or  apportionment  of 
the  penalty  in  the  warrant.  The  answer  is,  that  the  form  given  by  the 
3  G.  4,  c.  126,  has,  in  this  respect,  been  followed  as  nearly  as  the  exigen- 
cies of  the  case  would  permit.  It  is  true  the  warrant  does  not  direct  the 
application  of  the  penalty  in  the  precise  manner  stated  in  the  schedule; 
the  form  in  the  schedule  directing  the  amount  of  the  penalty  to  be  paid, 
one  half  to  the  informer,  and  the  other  half  to  « the  surveyor  of  the  turn- 
pike road  where  the  said  offence,  &c.  happened ;"  and  the  warrant  di- 
recting that  one  moiety  be  paid  to  the  informer,  and  the  other  moiety  <<  to 
the  treasurer  of  the  commissioners  for  amending  the  roads  and  highways 
in  the  Isle  of  Wight,  being  the  place  where  the  said  offence  was  commit- 
ted.'' That,  however,  makes  no  real  difference;  because  it  was  impos- 
sible literally  to  follow  the  form  in  the  schedule;  and  any  defect  of  fonn 
is  cured  by  the  148th  section.  The  objection  taken  as  to  the  costs  has 
very  properly  been  abandoned.  And  the  last  objection,  namely,  that  it 
did  not  appear  that  there*  had  been  any  demand  of  the  penalty,  is  an- 
swered by  a  reference  to  the  141st  section  of  the  3  G.  4,  c.  126,  which 
renders  the  party  liable  to  a  distress  if  the  forfeiture  be  not /brthwith  paid 
ifpon  conviction.  For  these  reasons,  I  am  of  opinion  that  none  of  the 
*2111  obj^^^io^s  ^^^  have  been  urged  against  this  ^warrant  can  be  al- 
^  lowed  to  prevail ;  and,  consequenUy,  that  our  judgment  must  he 
for  the  defendants. 

Cresswell,  J.(a)  I  am  entirely  of  the  same  opinion.  With  respect  to 
the  main  question,  I  cannot  help  expressing  my  surprise  that  it  should 
have  been  considered  a  matter  at  all  in  doubt,  whether  or  not  the  53  G.  3, 
c.  xcii.,  was  continued  by  the  4  &6  W.  4,  c.  10.  It  has  been  contended 
that  the  local  act  was  not  so  continued,  because  it  related  to  something 
more  than  the  mere  regulations  of  roads  and  hi^ways.  It  is  not,  how- 
ever, the  less  a  turnpike  act,  because  it  contains  provisions  applicable  to 
something  else.  One  portion  of  the  act,  namely,  that  which  related  to 
the  highways  on  the  island,  was  on  the  eve  of  expiring ;  and  it  is  impos- 
sible to  doubt  that  its  continuance  by  the  4  &  6  W.  4,  c.  10,  was  within 
the  contemplation  of  the  legislature.  Assuming,  then,  that  the  plaintiff 
Was  wrong  in  his  refusal  to  pay  toll,  the  next  question  is,  whether  the 
proceedings  of  the  defendants,  the  justices,  were  regular.  Several  ob- 
jections in  point  of  form  have  been  taken  to  the  conviction  and  the  war- 
rant, some  of  which  are  answered  by  a  reference  to  the  148th  section  of 
the  3  G.  4,  c.  126,  and  the  schedule  annexed  to  that  act,  which  preclude 
advantage  being  taken  of  such  defects,  where  the  prescribed  forms  have 
been  followed.  It  has  been  urged  that  there  is  a  material  variance 
between  the  conviction  and  the  warrant ;  or,  in  other  words,  that  there 
is  no  sufficient  conviction  to  sustain  the  warrant.  I  see  no  such  variance 
between  the  conviction  and  the  warrant  as  will  have  the  effect  contendea 
for.    It  is  true  that  the  offence  is  more  fuUy  stated  in  the  latter  than  in 
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the  fonner.    But  it  is  enough  if  they  substantially  agree.    In  Danidl  ▼• 
Phi^s,  1 C,  M.  &  R.  662,  5  Tyrwh.  292,  which  was  an  action  of  tres- 
pass for  false  imprisonment  ^against  two  magistrates,  the  defend-    r#Qi  o 
ants  gave  in  evidence  a  conviction  of  the  plaintiff,  under  the    ^ 
7  fc8  G.  4,  c.  30,  s.  24,  for  << unlawfully  and  maliciously  damaging,"^ 
&c.,  a  quantity  of  rushes,  for  which  they  adjudged  the  plaintiff  to  pay 
the  sum  of  10s.  as  a  reasonable  compensaiionj  and  6«.  6d.  for  costs ;  and, 
in  default  of  immediate  payment,  the  plaintiff  to  be  imprisoned  for  one 
calendar  nunUhf  unless  the  said  sums  should  be  duly  paid.    The  warrant  of 
commitment  stated  the  offence  to  be,  that  the  plaintiff  unlawfully  tres" 
passed  on  land  in  the  occupation  of  D.  Thomas,  and  cut  down  and  car 
ried  away  a  quantity  of  rushes,  for  which  offence  he  was  ordered  to  pay 
the  sum  of  10s.  penalty y  and  the  jailer  was  ordered  to  detain  him  for  the 
space  of  one  monthj  or  until  he  should  be  delivered  by  the  due  order  of  law: 
and  it  was  held  that  the  conviction  sufficiently  supported  the  commit-* 
ment.    There  was  much  more  reason  for  saying  that  there  was  a  van-, 
ance  in  that  case  than  in  the  present.     Here,  the  principal  objection  to 
&e  form  of  the  warrant  is,  that  it  does  not  upon  the  face  of  it  show  any 
offence  committed.    But,  upon  looking  at  the  act,  I  am  satisfied  that 
&is  objection  is  not  well  founded,  and  that  the  warrant  does  show  an 
offence.    The  local  act^  uses  the  words  toll-gate  and  turnpike-gate  as 
sjmonymous.     The  warrant  states  that  the  plaintiff,  <<  on  the  30th  day  of 
May  now  last  past,  at  the  parish  of  Carisbrooke,  in  the  isle  and  county 
aforesaid,  with  a  certain  carriage,  to  wit,  a  cart,  drawn  by  one  horse,  the 
said  cart  then  and  there  having  two  wheels,  and  &e  felloes  of  such 
wheels  being  then  and  there  of  less  breadth  than  three  inches,  to  wit,  of 
the  width  of  two  inches,  did  unlawfully,  fraudulently,  and  forcible  pass 
throagh  a  certain  toll-gate  then  and  there  situate  and  being,  by  means 
whereof  the  payment  of  a  certain  toll,  to  wit,  the  sum  of  3(2.,  then  and 
there  legally  due  and  payable  by  and  from  the  plaintiff  for  and  in  respect 
of  the  said  carriage  *so  drawn  as  aforesaid,  was  avoided,  contrary    r«2;  3 
to  the  statutes  in  such  case  made  and  provided,"  &c.    It  de- 
scribes the  offence  as  the  evasion  of  a  toll  legally  payable  by  the  plain- 
tiff for  passing  through  a  toll-gate  upon  the  road  in  question ;  and  it  de- 
scribes the  offence  in  the  form  prescribed  by  the  3  G.  4,  c.  126,  follow- 
ing it  as  nearly  as  the  exigencies  of  the  case  will  permit. 

Erle,  J.  It  appears  also  to  me  that  the  defendants  in  this  case  are 
entitled  to  judgment.  The  main  question  that  has  been  argued,  is, 
whether  or  not  the  stat.  63  G.  3,  c.  xcii.,  was  continued  and  kept  in 
force  by  the  4  &  5  W.  4,  c.  10.  The  argument  on  the  part  of  the  plain- 
tiff has  been  that  the  local  act  does  not  fall  within  the  act  of  extension 
because  it  is  not  an  act  merely  for  making,  amending,  or  repairing  ? 
tompike  road,  but  that  it  also  contains  provisions  of  a  different  nature. 
It  seems  to  me  to  be  impossible  to  come  to  any  other  conclusion  than 
that  the  portion  of  the  local  act  which  does  relate  to  the  amending  the 
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roads  and  highways  in  the  Isle  of  Wight,  is  continued.  If  Ihis  were  not 
80,  it  would  operate  as  a  grievous  hardship  and  injustice,  seeing  that 
parties  who  have  lent  money  to  the  commissioners  upon  the  credit  of  the 
tolls,  would  be  deprived  of  all  security.  Several  objections  in  pobt 
of  &rm  have  been  UJ^ed  against  the  conviction  and  the  warrant, 
acnne  of  which  are  disposed  of  by  a  reference  to  the  148th  section  of  the 
3  G.  4,  c.  126,  and  the  forms  given  in  the  schedule  to  that  act.  On  this 
part  of  the  case,  the  main  struggle  has  been,  that  there  is  (as  it  is  said) 
no  sufficient  statement  of  the  offence  on  the  face  of  the  warrant.  It  ^>- 
peaxB  to  me,  however,  that  the  offence  is  stated  in  the  very  words  of  the 
4l8t  section  of  the  3  G«  4,  c.  126.  Had  the  warrant  allied  that  the 
^2141  pl^i^^^P^^d  through  a  turnpike-gate,  there  would  have  *bees 
^  no  difficulty :  and,  looking  through  the  several  sections  of  the 
local  act,  I  find  that « toll-gate"  is  used  throughout  as  synonymous  with 
M  turnpike-gate."  I  entirely  agree  with  the  rest  of  the  court  in  thinkiog 
that  the  defendants  are  entitled  to  judgment.       Judgment  of  nonsuit. 


BARNS  V.  PRICSS.    Jan.  24. 

A  dedaradon  in  aMomptit  charged  Ibe  defendant,  in  the  fint  two  ooonti^  as  the  aooeptev  if 
two  faiila  of  exchange,  and  the  other  counts,  for  money  lent,  money  paid,  intereet,  and  money 
due  upon  an  accoant  stated.  The  defSsndant  pleaded,  as  to  the  first  and  second  caaatB,  ml 
as  to  852t  9s.  6(L,  parcel  of  the  moneys  in  the  third  and  sabseqaent  counts  mentioned,  tbil 
the  Ulls  were  icspedtvely  drawn  and  accepted  for  and  on  aocoont  of  the  soras  they  serenfiy 
jepresented,  parcel  of  the  said  sum  of  852/.  9«.  6</.,  and  for  no  other  consideration ;  that, 
after  they  respectively  hecame  doe,  and  before  the  commencement  of  the  suit,  the  defeodanl 
and  one  P.  transferred  certain  stock  of  the  value  of  416£.  17f.  B<U,  in  fall  aatisfoction  and 
discharge  of  the  sum  of  4tlSL  17j.  SiL,  parcel,  dec,  and  of  the  caiisesof  action  in  the  declsr»> 
tion,  so  far  as  they  related  to  the  said  sum  of  416L  17s.  6(2. ;  that  the  defendant  gave  dM 
pbdntifT,  and  the  plaintiff  took  and  received  finom  the  defendant,  three  several  biUs  of  exchaagt 
for  1452.  4f.  each;  and  that  the  plaintiff  accepted  and  received  the  stock  and  the  bills  in  fiill 
satisfaction  and  dischaige  of  the  said  sum  ofB52L  9s.  6(/.,  and  of  the  causes  of  action  in  the 
declaration  mentioned,  so  &r  as  they  related  thereto.  To  this  pfea  the  plaintiff  repM  dr 
tnynrtd. 

Bitldf  that,  inasmnch  as  the  plea  eet  vyp  matter  in  discharge,  and  not  in  excuse,  the  replicatioD 
de  injurii  was  improper. 

Assumpsit.  The  first  count  was  upon  a  bill  of  exchange  for  223/.  li.» 
dated  the  18th  day  of  July,  1832,  drawn  by  the  plaintiff  upon,  and 
accepted  by,  the  defendant,  and  payable  three  months  after  date.  The 
second  was  upon  a  bill  for  107/.  16$.  2d.^  dated  the  29th  of  November, 
1833,  also  drawn  by  the  plaintiff  upon,  and  accepted  by,  the  defendant, 
and  payable  at  four  months  after  date.  The  declaration  also  contained 
counts  for  money  lent,  money  paid,  interest,  and  for  money  found  due 
upon  an  account  stated. 

*2151        ^'^^^  defendant  pleaded,  fifthly,  as  to  the  first  and  second 

counts  of  the  declaration,  and  as  to  852/.  9«.  Qd.y  parcel  of  the 

moneys  in  the  third  and  subsequent  counts  mentioned — that  the  bill  of 

exchange  in  the  first  count  mentioned  was  so  drawn  and  accepted  as  in 
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the  first  oount  mentioned,  for  and  on  account  of  the  gam  of  2S3/*  l9^, 
pwcel  of  the  said  sum  of  852/.  9s.  6d.,  and  that  there  never  was  any 
consideration  for  the  acceptance  or  paym^at  of  the  said  bill  other  than 
the  said  sam  of  223/.  1«.,  parcel  as  aforesaid ;  and  that  the  bill  of  €» 
diange  in  the  said  second  count  mentioned|  was  so  drawn  and  accepted 
as  in  the  said  second  count  mentioned  for  and  onaecount  of  the  sum  of 
WTl.  lbs.  2d. 9  further  parcel  of  the  said  sum  of  852/.  9s.  6d.y  and  that 
iiten  never  was  sny  consideration  for  the  acc^tance  or  payment  of  the 
last-mentioned  bill  other  than  the  said  sum  of  107/.  155.  2c/.,  parcel  as 
aforesaid ;  that,  after  the  respective  days  on  which  each  of  the  said  bills 
became  due  and  payable  according  to  the  tenor  and  effect  thereof,  and 
brfore  the  commencement  of  the  suit,  to  witj  on  the  30th  of  April,  1838, 
the  defendant  and  one  Daniel  Price  transferred  from  the  names  of  the 
defendant  and  die  said  Daniel  in  the  books  of  the  governor  and  company 
ef  the  Bank  of  England  a  certain  amount  of  three  per  centum  Consoli^ 
dated  Bank  Annuities,  to  wit,  500/.  of  such  annuities,  and  of  great  value^ 
to  wit,  of  the  value  of  416/.  175.  &/.,  vdnch  amount  of  bank  annuities 
was  then,  with  the  further  amount  of  34/.  159.  2i/.,  of  the  like  annuities^ 
standing  in  the  said  books  in  the  names  of  the  defendant  and  the  said 
Daniel  as  surviving  limited  executors  of  Anne  Ked,  widow,  deceased, 
la  full  satLs&M^ion  and  discharge  of  th&  sum  of  416/«  lis.  6d.,  parcel  of 
the  said  sum  of  862/.  9^.  6£/.,  and  of  the  causes  of  action  in  the  declara- 
tion mentioned  so  far  as  they  related  to  the  said  sum  of  416/.  175.  Get., 
and  of'  all  damages  by  the  plaintiff  sustained  by  reason  *of  the  r^n^g 
laid  causes  of  action,  so  far  as  they  related  to  the  said  sum  of 
416/.  175^  6d.f  parcel  as  aforesaid :  that,  after  the  accruing  of  the  causes 
of  action,  so  far  as  they  related  to  the  satd  sum  of  852/.  9s.  6^/.,  and  after 
the  days  on  which  the  said  two  bills  respectively  became  due  as  i^ore- 
Bttd,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  30th  of 
Apri^  1838,  the  plaintiff  made  in  writing,  and  the  said  Daniel  Price,  at 
the  request  of  the  defendant,  accepted,  and  the  defendant  endorsed  to  the 
^intiff,  and  the  plaintiff  took  and  received  from  the  defendant  and  the  said 
Daniel,  so  accepted  and  endorsed  as  aforesaid ,  three  several  bills  of  exchange, 
sererally  dated  on  the  day  and  year  last  aforesaid,  and  severally  dfa^cted  to 
the  said  Danid  Price:  (each  for  145/.  45.,  and  payable  respectively  at  three^ 
six,  and  nine  months  after  date,  to  the  order  of  the  plaintiff:)  that,  after  the 
days  upon  which  the  bills  in  the  declaration  mentioned  severally  became 
due  as  aforesaid,  and  after  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned ,  so  far  as  they  related  to  the  said  sum  of  852/.  95. 6d.j 
and  before  the  commencement  of  the  suit,  the  plaintiff  accepted  and  re* 
cmyed  of  and  fk>ffl  the  defendant  and  the  said  Daniel  the  ^d  transfer 
o^the  Bskd  sum  of  500/.  three  per  centum  per  annum  Consolidated  Bank 
Aimiuttes  in  fiiU  satis&ction  and  dischaige  of  thie  said  sum  of  416/.  175. 6& 
parcel  of  the  said  sum  of  852/.  95. 6(/.,  and  of  the  causes  of  action  in  the 
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aeclaration  mentioned  so  far  as  they  related  to  the  said  sum  of  416/.  17^ .6<I., 
and  of  all  damages  by  the  plaintiff  sustained  by  reason  of  the  said  causes 
of  action  so  far  as  they  related  to  the  said  sum  of  416/.  Vis.  6d,f  parcel 
as  aforesaid :  and  that  the  said  three  several  bills  of  exchange  for  146/.  4f . 
each  were  so  as  aforesaid  drawn  accepted,  and  endorsed,  taken  and  re* 
ceived  by  the  plaintiff,  the  said  Daniel,  and  the  defendant  respectively  as 
*2171  ^'^'^^saidj^br  and  an  account  of  *ike  residue  of  the  said  sum  cf 
^  852/.  9s.  6d.j  and  of  the  causes  of  action  in  the  declaration  men- 
tioned so  far  as  they  related  to  such  residue,  and  of  all  damages  by  the 
plaintiff  sustained  by  reason  of  the  several  causes  of  action,  so  far  as  they 
related  to  the  said  residue — verification. 

The  sixth  plea  was  similar  to  the  fifth,  save  that  the  three  bills  for 
145/.  4s.  each  were  alleged  to  have  been  «  drawn,  accepted,  and  en- 
dorsed, taken  and  received  by  the  plaintiff,  the  said  Daniel,  and  the 
defendant,  injidl  saHsfadion  and  discharge  of  the  residue  of  the  said  sum 
of  852/.  9^.  6c/.,  and  of  the  causes  of  action  in  the  declaration  mentioned, 
so  far  as  they  related  to  such  residue,  and  of  all  damages  by  the  plaintiff 
sustained  by  reason  of  the  said  causes  of  action  so  far  as  they  related  to 
the  said  residue." 

To  these  two  pleas,  so  far  as  they  respectively  related  to  the  first  and 
second  counts  of  the  declaration,  the  plamtiff  replied  de  mfurid. 

To  the  replication  to  the  fifth  plea,  so  far  as  it  related  to  the  first  and 
second  counts,  the  defendant  demurred  specially,  assigning  for  causes, 
that  the  said  plea,  so  &r  as  it  related  to  the  first  and  second  counts,  was 
not  a  plea  in  excuse,  and  that  the  replication  commonly  called  de  isgwii 
was  inapplicable  to  it,  and  that  the  general  form  of  traverse  adopted  in 
the  replication  was  improper,  and  that  the  plaintiff  ought  to  have  traversed 
some  traversable  point  distinctly,  and  ought  not  generally  to  have  said 
that  the  defendant  broke  his  promises  without  the  cause  by  him  alleged: 
that  the  replication  professed  to  deny  some  cause  supposed  in  the  replica- 
tion to  be  alleged  in  the  plea  for  breach  of  promises;  whereas  the  said 
fifth  plea  alleged  no  such  cause ;  and  the  matter  of  defence  alleged  in  the 
plea  was  alleged  to  have  taken  place  after  the  days  on  which  the  bills 
became  due,  and  therefore  the  plea  necessarily  admitted  a  breach  before 
*2181  ^^y  ^matter  of  excuse  arose :  that  the  plea  was  a  plea  in  dis- 
charge, and  that  the  replication  did  not  properly  traverse  asjr 
thing  alleged  in  the  plea,  inasmuch  as  the  matters  which  were  alleged  in 
the  plea  were  not  a  cause  for  the  breaches,  as  supposed  in  the  replication: 
that  the  replication  was  double,  in  this,  that  it  traversed,  or  was  intended 
to  traverse,  both  the  transfer  of  the  stock  in  part  satis&ction,  and  the  en- 
dorsement of  the  bills  ybr  am/  on  account  of  the  residue:  and  that  the 
jeplication  was  double,  in  this,  that  it  denied  that  the  consideration  for 
the  bills  declared  on  was  the  consideration  alleged  in  the  plea,  and  abo 
<ieni^d  the  matter  of  discharge. 
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There  was  a  similar  demurrer  to  the  replication  to  the  sixth  plea,  so 
iar  as  it  related  to  the  first  and  second  counts,  save  that  the  words  « in 
satis&ction  of"  were  substituted  for  those  above  in  italics.    Joinder. 

Talfaurdj  Serjt.,  in  support  of  the  demurrers.  [Tindal,  C.  J.  The 
plaintiff's  attorneys  have,  in  violation  of  the  rule  of  the  court,(a)  set  out 
in  the  paper-books  the  whole  of  the  pleadings,  although  the  demurrers 
have  relation  only  to  two  of  the  pleas  and  the  replications  thereto.  They 
must  pay  the  costs.]  The  ground  of  the  demurrers  to  the  replications  to 
the  fifth  and  sixth  pleas,  is,  that,  those  pleas  being  pleas  in  dischai^e, 
and  not  consisting  of  mere  matter  of  excuse,  the  general  replication  de 
vyurid  is  inapplicable.  [Erle,  J.  The  question  is,  whether  tk  infurid  is 
a  good  replication  to  a  plea  of  accord  and  satisfaction.]  That  it  is  not, 
is  clearly  ^established  by  the  recent  case  of  Purchell  v.  Salter^  rvoi  o 
1 Q.  B.  197, 1  Gale  &  D.  682,  9  Dowl.  P.  C.  517 ;  S.  C.  in  error,  •• 
1 Q.  B.  209, 1  Gale  &  D.  693.    The  court  called  on 

Manning,  Serjt.,  to  8cq)port  the  replications.  Though  there  is  some 
difficulty  in  applying  the  rule  in  CrogMs  case,  8  Co.  Rep.  66  b,  since 
the  courts  have  decided  that  the  general  replication  dt  injurid  may  be 
pleaded  in  assumpsit  and  debt,  still  it  is  submitted  that  there  are  autho* 
rities  to  warrant  the  adoption  of  that  form  of  replication  in  the  present 
f^ase.  Thus,  in  Whitehead  v.  WaUcery  1  Dowl.  N.  S.  600,  where  to  an 
action  by  the  assignees  of  a  fourth  endorsee  against  the  first  endorser  of  a 
foreign  bill  of  exchange,  the  defendant  pleaded,  that,  after  the  endorse- 
ment to  the  third  endorsee,  and  before  the  endorsement  to  the  fourth,  the 
bill  was  refused  acceptance,  and  was  protested,  and  that  the  defendant 
had  not  notice  of  the  non-acceptance  and  protest,  and  that  the  bankrupt, 
as  well  as  the  said  endorsees,  had  notice :  it  was  held  that  de  injurid  was 
8  good  replication.  [Cresswell,  J.  There,  the  matter  set  up  in  the 
plea  was  matter  of  excuse  for  the  non-performance  by  the  defendant  of 
his  contract ;  here,  the  plea  admits  that  the  plaintiff  had  a  good  cause  of 
action,  but  states  that  it  has  since  been  satisfied ;  it  is  therefore  matter 
of  discharge,  and  not  of  excuse.]  In  MUchell  v.  Cragg,  10  M.  &  W. 
367,  2  Dowl.  N.  S.  252,  to  a  declaration  against  the  acceptor  of  a  bill 
of  exchange  for  16/.  12^.,  drawn  by  F.  &  G.,  and  endorsed  by  them  to 
the  plaintiff,  the  defendant  pleaded — ^first,  that,  after  the  bill  became  due, 
P.  fc  G.,  being  then  the  holders,  applied  to  the  defendant  for  payment 
of  the  bill;  that  the  defendant  paid  diem  11.  25.,  which,  together  with  the 
price  of  a  horse  which  the  defendant  had  sold  to  F.  &  G.,  and  the  price 
of  which  it  was  ^agreed  between  them  should  be  set  off  and  r»220 
allowed  against  the  defendant's  acceptance,  F.  &  G.  accepted    '- 

(a)  *«In  cues  of  denrarren  to  part  only  of  dedaimtions  or  other  lubsequent  pleadings,  tboaa 
puti  only  to  which  inch  demttrren  relate  ihall  be  copied  into  the  demarrer4K)oks ;  and,  if  any 
otbet  parti  be  copied,  the  maater  ahall  not  allow  the  coat  thereof  on  taxation,  either  aa  between 
pttty  tnd  party,  or  aa  between  attorney  and  client."  Reg.  Gen.,  K.  B.  Hilary,  8  dt  9  G.  4 ; 
1  Mann.  &  a  668,  7  B.  dt  C.  648;  C.  P.,  Hilary,  8  dt  9  G.  4 ;  4  Bing.  649, 1  M.  dt  P 
m ;  Bidw  Mifhaelmaa,  9  0. 4 ;  8  Y.dtJ.630. 
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ill'  satisfaction  and  discharge  of  the  bill ;  and  that  the  bill  was  no> 
oidorsed  to  the  plaintiff  until  after  the  said  satisfaction  and  discharge, 
and.  after  it  became  due — secondly^  that  before  the  bill  came  into  the 
possession  of  the  plaintiff,  it  was  endorsed  in  blank  by  F.  &  G.  to  C.  & 
Go. ;  and  that,  after  it  became  due,  it  being  then  in  the  hands  of  C.  JtCo., 
F.  &  6.  gave  C.  &  Co.  another  bill,  accepted  by  them^  for  the  same 
aoiount,  which  C.  &  Go.  received  on  account  of  the  first-mentioned  bill, 
and  which  was  paid  by  F.  &  G;  at  maturity ;  that,  after  the  second  bill 
WBS^so  given,  the  defendant  paid  to  F.  &  G.  7/.  2t.,  &c.  (as  in  the  first 
plea) ;  tbaet,  at  the  time  of  the  giving  of  the  second  bill  by  F.  &  6.  as 
aforesaid^  and  at  the  time  of  the  said  settlement  between  the  defendant 
and  F.  &  G.,the  bill  in  the  declaration  mentioned  remained  in  the  hands 
of  C.  &  Co.,  and  was  not  endorsed  to  the  plaintiff  until  after  the  giving 
of  the  second  bill  by  F.  &  G.,  oor  until  after  it  became  due.  To  each 
of  these  pleas  the  plaintiff  replied,  «that  the  said  plea,  and  the  state* 
ments  therein  contained,  in  manner  and  form  as  the  same  are  therein 
pleaded,  are  not  true  in  substance  and  in  fact,"  concluding  to  the  country. 
And  it  was  held,  first,  that  the  replication  was  bad  on  special  demurrer, 
as  being  an  informal  de  injurid;  secondly,  that  the  pleas  were  bad  in 
substance,  because  they  did  not  show  that  the  sum  paid  by  the  defend- 
ant, together  with  the  price  of  the  horse,  equalled  the  amount  of  the  bill 
of  exchange.  [Ckesswell,  J.  In  that  case  there  was  no  default  as  to 
the  plaintiff:  the  alleged  satisfaction  was  made  before  the  bill  was 
endorsed  to  the  plaintiff.] 

The  learned  seijeant  prayed  leave  to  amend,  which  v^  granted,  on 
the  usual  terms.  Rule  aci^ordingly. 

^n-  ^        *The  costs  of  the  amendment  having  been  taxed  and  demanded 
''    of  the  plaintiff,  and  not  paid,  and  the  plaintiff  having  neglected 
to  avail  himself  of  the  leave  to  amend, 

Talfourd^  Serjt,  in  the  following  term,  prayed  for  judgment  on  the 
demurrers.  [Cresswell,  J.  We  cannot  give  judgment  without  looldng 
into  the  matter.  If  we  pronounce  judgment  rashly,  there  may  be  a  writ 
ot  error.]  Cur,  adv,  vuU. 

TiHDAL,  C.  J.,  on  the  last  day  of  Easter  term,  said :  We  have  looked 
it  the  pleadings  in  this  case,  and  we  think  the  fifth  and  sixth  pleas  clearly 
disdose  matter  in  excuse  and  not  in  dischaige,  and  therdfore  that  dr 
uiffiirid  is  not  a  proper  fi)rm  of  rejdication. 

Judgment  for  the  defendant. 
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JOSEPH  V.  BUXTON.    Jan.  24t. 

The  eooit  reftned  to  0tay  exeeation  in  an  action  upon  a  judgment  for  a  sum  exceeding  2(tf. 
lecoTered  in  a  niit  original^  brought  for  a  debt  not  amounting  to  that  gum,  upon  a  sugges- 
tion that  the  proceeding  was  in  fraud  of  the  7  dt  8  Vict  c  96,  s.  57. 

Tbb  plaintiff  had  brought  an  action  against  the  defendant  upon  a  bill 
of  exchange  for  16/.,  in  which  action  he  obtained  judgment  for  damages 
and  costs,  together  amounting  to  24/.  He  afterwards  commenced  an 
acdoa  upon  this  judgment,  and,  upon  an  issue  joined  on  nul  tiel  record, 
obtained  judgment. 

DowKngj  Serjt.,  now  moved  for  a  rule  calling  upon  the  plaintiff  to 
ihow  cause  why  the  proceedings  on  the  last-mentioned  judgment  should 
sot  be  stayed.  He  submitted  that  the  action  upon  the  judgment  was  a 
^fiaudulent  evasion  of  the  provisions  of  the  7  &  8  Vict.  c.  96.(a)  reooo 
[TwDAL,  C.  J.  How  can  we  say  that  the  sum  recovered  in  this  ^ 
odjbn  does  not  exceed  20/.  ?  Cresswixl,  J.  This  case  has  recently 
been  before  the  Court  of  Exchequer ;  and  I  think  they  declined  to  interfere. 

On  a  subsequent  day,  Dawling  stated  that  the  Court  of  Excheqiier,  in 
die  case  alluded  to,  Hopldng  v.  Fnemanj  13  M.  &  W.  372,  had  intimated 
an  opinion  to  the  effect  suggested ;  and  consequently 

He  took  nothing. 

(a)  The  fiftj-seTenth  section  of  which,  reciting,  that «  whereas  it  is  expedient  to  limit  the 
present  power  of  arrest  upon  final  •|*ocesB,*'  enacts, « that,  from  and  after  the  passing  of  ^ds  ud^ 
DO  perwn  shall  be  taken  or  charged  in  execution  upon  any  judgment  obtained  in  any  of  he* 
najeity's  superior  courts,  or  in  any  county  court,  couit  of  requests,  or  other  inforior  court,  in 
uy  action  for  the  recovery  of  debt,  whexein  the  sum  recofered  shall  not  exceed  the  sum  of  202, 
eKdoave  of  the  coats  xeoorered  by  such  judgment" 


BOYD  and  Another  v.  LETT.    Jan.  24. 

In  ssHmipsit  for  not  aceepting  a  quantity  of  guano,  the  declaration  alleged  that  the  plaintiA 
were  nadyand  willing  to  deliver  the  guano  to  the  defendant  according  to  the  terms  of  the 
contract : — Held,  sufficient,  on  special  demurrer ;  and  that  it  was  not  necessary  for  the 
phintiib  to  aver  a  t^mj^r  or  ofier  to  deliver,  or  that  the  defendant  dispensed  with  a  tender. 

AssuBCPsrr.  The  declaration  stated,  that,  on  the  10th  of  July,  1844, 
the  defendant  agreed  to  buy  of  the  plaintifls,  and  the  plaintiffs,  at  the 
request  of  the  defendant,  then  agreed  to  sell  to  the  defendant,  a  large 
quantity  of  goods,  to  wit,  all  the  then  remaining  parcel  of  guano,  then 
beiog  about  forty-three  tons,  brought  by  the  Magnet  from  Ichaboe,  and 
then  landed  at  Fenning's  wharf,  upon  the  following  terms ;  that  is  to  say, 
the  price  ^to  be  8/.  per  ton,  at  wharf-delivery  weights,  the  de-  r^ooo 
fendant  to  be  allowed  the  same  tares  and  draft  as  are  allowed  in  '• 
the  department  of  her  majesty's  customs ;  the  said  goods  to  be  accepted 
by  the  defendant,  and  the  price  to  be  paid  by  the  defendant  to  the  plun« 
.  fis,at  the  expiration  of  fourteen  days  from  the  time  of  the  making  of  the 
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said  contract ;  the  brokerage  to  be  one  per  cent ;  the  delivery  charges  to 
be  paid  by  the  defendant,  and  the  said  goods  to  be  delivered  by  the 
plaintifis  to  the  defendant  on  the  defendant's  paying  the  said  price  at  or 
before  the  expiration  of  the  said  fourteen  days,  at  the  option  of  the  ie» 
fendant;  and  no  discount  to  be  allowed  on  such  payment:  that,  in  con- 
sideration thereof,  and  that  the  plaintifis,  at  the  request  of  the  defendant, 
had  then  promised  the  defendant  to  deliver  the  said  goods  to  the 
defendant,  according  to  the  aforesaid  terms,  and  in  all  respects  to  per. 
form  and  fulfil  the  said  terms  on  the  part  of  the  plaintifis  to  be  per- 
formed and  fulfilled,  the  defendant  then  promised  the  plaintifis  to  ac- 
cept the  said  goods  of  and  from  the  plaintifis,  and  to  pay  them  for  the 
same  according  to  the  aforesaid  terms ;  that,  although  the  plaintifis,  fiom 
the  time  of  the  making  of  the  said  promise,  for  and  during  and  until  and 
at  the  expiration  of  fourteen  days  from  the  time  of  the  making  the  said 
contract,  were  ready  and  toiUing  to  deliver  the  said  goods  to  the  defendant 
according  to  the  said  terms,  and  to  perform  and  fulfil  the  said  terms  in 
all  things  on  the  part  of  the  plaintifis  to  be  performed  and  fulfilled; 
whereof  the  defendant  during  all  that  time  had  notice  ;  and  although  the 
said  period  of  fourteen  days  elapsed  before  the  commencement  of  the  suit; 
yet  the  defendant,  not  regarding  his  said  promise,  did  not  nor  would  ac- 
cept the  said  goods,  or  any  part  thereof,  of  or  from  the  plaintifis,  or  pay 
them  for  the  same  according  to  the  aforesaid  terms,  but  wholly  neglected 
and  refused  so  to  do ;  and,  in  consequence  of  the  defendant's  refusal  to 
•2241  ^'^^P^  **^®  ^^^  goods,  the  plaintiflfs  were  compelled  to  re-sell 
the  said  goods,  and,  in  so  doing,  the  plaintifiis  were  put  to  great 
costs  and  charges,  amounting  to  a  large  sum,  to  wit,  the  sum  of  10/.,  in 
and  about  efiecting  and  preparing  for  such  re-sale  ;  and  that,  in  conse- 
quence of  such  refusal  as  aforesaid,  they  were  compelled  to  incur  a  debt 
to  a  large  amount,  to  wit,  to  the  amount  of  10/.,  for  the  warehousing  of 
the  said  goods,  and  were  deprived  of  great  gains  and  profits,  to  wit,  the 
sum  of  10/.,  which  they  would  otherwise  have  made  by  employing  the 
money  agreed  to  be  paid  for  the  said  goods  if  the  defendant  had  accepted 
and  paid  for  the  said  goods. 

To  this  declaration,  the  defendant  demurred  specially,  assigning  h^ 
causes — ^that  it  did  not  contain  any  averment  that  the  plaintifis  at  anytime 
tendered  or  ofiered  to  deliver  the  goods  in  the  declaration  mentioned  to 
the  defendant,  or  that  the  defendant  dispensed  with  the  said  tender  and 
ofier,  as  the  declaration  should  have  done,  according  to  the  terms  of  the 
contract  therein  declared  on  ;  that  the  mere  averment  that  the  plaintifis 
were  ready  and  willing  to  deliver  the  said  goods  to  the  defendant  was  not 
sufficient ;  and  that  the  declaration  was  in  other  respects  defective,  &c* 

The  plaintifif  joined  in  demurrer. 

Channellf  Seijt.,  in  support  of  the  demurrer.  If  the  declaration  ^^ 
alleged  an  qffir  to  deliver  the  good%  m  question,  that  might  have  goS^f 

the  defendant's  rig^t  to  inspect  and  examine  the  <p^ 
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tity  and  quality ;  hherwood  v.  WkUmorey  10  M.  &  W.  757, 2  Dowl.  N.  S. 
54B.  An  allegation  of  a  tender  of  goods  is  not  supported  by  proof  of  a 
deliTery  or  offer  to  deliver  closed  casks,  said  to  contain  them ;  but  they 
should  be  tendered  in  such  a  way  that  the  purchaser  may  have  a  reasona- 
ble opportunity  of  inspecting  *them,  and  of  ascertaining  whether  r*oo5 
what  he  has  bargained  for  is  presented  for  his  acceptance ;  bher* 
wood  y.  WkUmoref  11  M.  &  W.  347.  [Cresswell,  J.  To  sustain  the 
allegation  of  readiness  and  willingness  to  deliver,  the  plaintiiis  would  be 
bound  to  prove  that  they  were  ready  and  willing  to  deliver  the  identical 
goods  contracted  for.] 

B^eSy  Seijt.,  contra.  The  allegation  of  readiness  and  willingness  to 
deliver,  imports  the  ability,  as  well  as  the  will,  to  deliver  the  article  con- 
tracted for:  it  is  quite  superfluous  to  aver  an  actual  tender.  In  hherwood 
T.  Whiimore,  10  M.  &  W.  757,  2  Dowl.  N.  S.  548,  which  was  an  action 
of  assumpsit  on  a  promise  by  the  defendants  to  pay  250/.,  on  the  plaintiff 
delivering  up  certain  goods,  to  wit,  2000  hats,  on  which  he  had  a  lien, 
the  declaration  alleged  that  the  plaintiff  was  ready  and  willing,  and  ten- 
dered and  offered  to  deliver  up  the  hats,  and  to  abandon  his  lien,  but  that 
the  defendants  refused  to  accept  them :  the  defendant  pleaded  that  the 
tender  was  of  two  closed  casks,  which  the  plaintiff  represented  as  con- 
taining the  hats,  which  was  the  readiness,  and  willingness  in  the  declara- 
tion mentioned ;  but  that  the  defendants  did  not  then,  or  at  any  other 
time,  know,  nor  could  they  ascertain,  the  contents  of  the  said  casks,  or 
whether  the  same  contained  the  said  hats ;  nor  had  they  any  opportunity 
of  inspecting  the  contents  of  the  said  casks  ;  and,  although  the  plaintiff 
was  requested  by  them  to  open  the  casks,  and  allow  them  to  examine  the 
contents  thereof^  and  although  the  plaintiff  had  notice  that  they  were  will- 
ing to  accept  the  hats  and  to  pay  the  money,  yet  the  plaintiff  refused  to 
pennit  the  casks  to  be  opened,  or  to  allow  them  any  inspection  of  the  con- 
tents thereof.  This  plea  was  held  bad,  on  special  demurrer,  as  being  an 
argumentative  denial  of  *the  tender.  The  defendants  in  that  case  r*oo6 
afterwards  traversed  the  tender  as  alleged  in  the  declaration,  and  ^ 
the  court  held  that  that  allegation  was  not  sustained  by  proof  of  an  offer 
to  deliver  the  hats  in  closed  casks.(a)  In  Bawson  v.  Johnson^  1  East,  203, 
which  was  an  action  for  the  non-delivery  of  malt,  which  the  defendant 
had  undertaken  to  deliver  on  request  at  a  certain  price,  it  was  held  suffi- 
cient for  the  plaintiff  in  his  declaration  to  aver  such  request,  and  that  he 
was  ready  and  wUHng  to  receive  die  malt  and  to  pay  for  it  according  to 
the  terms  of  the  sale,  but  that  the  defendant  refused  to  deliver  it,  without 
alleging  an  actual  tender  of  the  price.  « Under  this  averment,"  said 
Lord  Ellenborough,  <<  the  plaintifis  must  have  proved  that  they  were 
prepared  to  tender  and  pay  the  money  if  the  defendant  had  been  ready 
to  have  received  it,  and  to  have  delivered  the  goods :  but  it  cannot  be 
itecessary,  in  order  to  entiUe  them  to  maintain  their  action,  that  they 

(a)  II  M.  4k  W.  847. 
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should  have  gone  through  the  useless  ceremony  of  laying  the  money  dove 
in  order  to  take  it  up  again.  It  would  be  repugnant  to  common  sense  to 
require  it."  That  case  is  precisely  in  point ;  as  is  also  the  recent  case 
of  Jackson  v.  Jillaway,  6  M.  &  Gr.  942,  7  Scott,  N.  R.  875,  1  D.  &  L 
919.  There^  in  an  action  for  the  breach  of  an  agreement  to  purchase  and 
take  to  certain  quantities  of  iron-mine,  the  plaintiff  averred,  that,  although 
he  had  raised,  gotten,  and  prepared,  and  was  ready  and  willing,  cmd  then 
tendered  and  offeredy  to  sell  and  deliver  to  the  defendants  the  stipulated 
quantities ;  yet  the  defendants  did  not  purchase  or  take,  or  pay  for  the 
same.  The  defendants  pleaded,  that  the  plaintiff  did  not  tender  or  cfftr 
to  sell  or  deliver  to  the  defendants  the  iron-mine  in  the  declaration  men- 

<»f2271    ^^^^^^ '  ^^^  ^^^  P^^^  '^^^^^  ^^^^  ^^^'  ^^  being  a  traverse  of  an  *im- 
^    material   allegation.     Pickford  v.  The  Grand  Junction  Railwaji 
Company y  8  M.  &  W.  372, 9  Dowl.  766,  2Railw.  Ca.  592,  is  an  authority 
to  the  same  effect. 

Channell J  Seijt.y  admitting  that  Jackson  Y.AllawayyrzB  a  conclusive 
authority  against  him,  prayed  and  obtained  leave  to  amend. 

Rule  accordingly.(a) 

(d)  See  Granger  ▼.  Dacrt^  12  M.  &  W.  431. 
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Certain  shares  in  a  joint^tock  company  were  deposited  bj  B.  with  A.,  to  he  sold  bj  A.  in  on 
B.  neglected  to  provide  for  two  bills  accepted  by  A.  for  B.'s  accommodation.  B.  bsTing  failed 
to  provide  for  the  bills,  A.  sold  the  shares,  and  gave  notice  of  that  fact  to  B.,  who  refiued 
to  execute  a  transfer  to  the  purchaser.  In  an  action  for  money  had  and  received,  broogltt 
by  A.  to  recover  the  amount  paid  by  him  to  take  up  one  of  the  lAUs,  B.  pleaded  in  bsr  the  de* 
posit  and  taU  of  the  shares.  Upon  an  issue  taken  on  this  plea :— HeicC  that  B.  was  entitled 
to  the  verdict,  notwithstanding  his  refusal  to  give  effect  to  the  sale,  by  ezocuting  a  tnnifer. 

AssuMFsrr,  for  money  paid,  and  for  money  due  upon  an  account 
stated. 

The  defendant  pleaded,  first,  non  assumpsit ;  secondly,  payment  be- 
fore action  brought ;  thirdly,  as  to  30/.,  parcel  of  the  moneys  in  the  first 
count  of  the  declaration  mentioned,  that  the  plaintiff,  before  the  making  of 
the  promise  in  that  count  mentioned  as  to  the  said  sum  of  30/.,  piurcel 
&c.,  to  wit,  on  the  18th  of  July,  1839,  accepted  a  certain  bill  of  exchange 
for  the  accommodation,  and  at  the  request,  of  the  defendant,  for  the  pur- 
pose of  enabling  the  defendant  to  raise  money  thereon  for  his  own  use 
and  benefit,  that  is  to  say,  a  certain  bill  of  exchange  bearing  date,  on, 
&c.,  and  then  drawn  by  the  defendant  upon  the  plaintiff,  for  the  payment 
•2281  ^y*^^  plaintiff  to  the  order  of  the  defendant  of  a  •certain  sum  of 
-'  money,  to  wit,  30/.,  three  months  after  the  date  thereof,  which 
period  had  elapsed  before  the  making  of  the  promise  as  to  the  said  sum 
x)f  30/.,  parcel,  &c. ;  and  the  plaintiff  then,  to  wit,  on  the  said  l8th  ot 
July,  1839,  delivered  the  said  bill  so  by  him  accepted  as  aforesaid  to  the 
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defendant  for  the  purpose  aforesaid :  that,  on  the  occasion,  and  at  the 
ome,  of  the  plaintiff  so  accepting  and  delivering  the  said  bill  to  the 
defendant  for  the  accommodation  of  the  defendant  as  aforesaid,  the  de- 
fendant, at  the  request  of  the  plaintiff,  deposited  with  the  plaintiff,  and 
the  plaintiff  then  received  of  and  from  the  defendant,  divers,  to  wit,  two 
shares  of  him  the  defendant  in  the  capital  of  a  certain  public  joint-stock 
company,  called  the  Monmouthshire  Iron  and  Coal  Company,  that  is  to 
saj,  the  certificates  of  the  said  shares  duly  granted  and  delivered  to  the 
defendant,  and  certifying  the  ri^t  and  interest  of  the  defendant  to  and 
in  the  said  shares,  of  great  value,  to  wit,  of  the  value  of  100/. ;  and  it 
vas  thereupon  then  agreed  by  and  between  the  plaintiff  and  the  defend- 
ant, that,  in  case  the  plaintiff  as  the  acceptor  of  the  said  bill,  when  the 
same  should  become  due,  should  be  called  upon,  and  forced,  and  obliged, 
to  pay  the  said  bill,  he  the  plaintiff  should  be  at  liberty  to  sell  and  dispose  of 
the  said  shares,  and  apply  and  appropriate  the  proceeds  of  the  same,  or 
so  much  thereof  as  should  be  sufficient  in  that  behalf,  in  payment  and 
atisfaction  of  the  money  which  he  should  be  so  called  upon,  and  forced 
and  obliged,  to  pay  upon,  and  in  discharge  of,  the  said  bill :  that,  the 
said  bill  being  so  accepted  and  delivered  to  him  as  aforesaid,  for  the 
purpose  aforesaid,  he  the  defendant  did  thereupon  raise  money  on  the 
said  bill,  to  wit,  the  sum  of  30/.,  and  did  then  endorse  and  negotiate  the 
said  bill  for  and  on  account  of  the  said  sum  of  30/.,  and  to  and  for  his 
the  defendant's  own  use  and  benefit :  that  afterwards,  *and  when  r^ooo 
the  said  time  for  the  payment  of  the  said  bill  had  elapsed,  and  the 
said  bill  had  become  due,  to  wit,  on  the  21st  of  October,  1839^  the  plain- 
tiff, as  the  acceptor  of  the^  said  bill,  was  called  upon  and  forced  and 
obliged  to  pay,  and  did  then  pay,  to  the  then  holder  of  the  said  bill,  the 
said  sum  of  30/.  therein  specified,  in  discharge  of  the  said  bill :  that  the 
sum  of  money  in  the  first  count  mentioned  as  to  the  said  sum  of  30/., 
parcel  thereof,  was  the  same  sum  of  money  which  the  plaintiff  was  so 
called  upon,  and  forced  and  obliged  to  pay,  and  did  pay  in  discharge  of 
the  said  bill  as  aforesaid :  that,  upon  the  plaintiff  being,  so  called  upon, 
^.,  to  wit,  on  the  day  and  year  last  aforesaid,  he  the  plaintiff,  under 
and  by  virtue  of  and  in  pursuance  of  the  said  agreement  so  in  that  behalf 
made  as  aforesaid,  did  sell  and  dispose  of  the  said  shares  of  the  defend- 
ant, the  certificates  whereof  were  so  deposited  with  the  plaintiff  as  afore- 
said, upon  the  terms  aforesaid,  for  a  large  sum  of  money,  to  wit,  30/., 
and  did  then,  under  and  by  virtue  and  in  pursuance  of  the  said  agree- 
ment, apply,  appropriate,  and  accept  the  proceeds  of  the  said  sale,  to 
wit,  the  said  sum  of  30/.,  which  was  then  paid  to  and  received  by  the 
plaintiff  as  and  for  the  price  and  value  of  the  said  shares,  upon  the  said 
sale  and  disposal  thereof,  (the  same  being  sufficient  in  that  behalf,)  in 
payment  and  satisfaction  of  the  said  money  which  he  was  so  called  upon, 
^-f  to  wit,  the  said  sum  of  30/.,  parcel,  &c.,  and  in  full  satisfaction  a;id 

if2 
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discharge  of  all  causes  and  rights  of  action  against  the  defendant  in  re- 
spect thereof. 

The  plaintiff  joined  issue  on  the  first  plea,  traversed  the  secona.  ana. 
to  the  third,  replied  that  he  did  not  sell  or  dispose  of  the  said  snares  of 
the  defendant  in  that  [dea  mentioned,  modo  et/ormd, 
♦2301  '^®  cause  was  tried  before  Cresswell,  J.,  at  the  ^sittmgs  in 
^  London  after  last  Trinity  term,  when  the  following  fects  appeared 
in  evidence : — 

In  July,  1839,  the  defendant  obtained  from  the  plaintiff  two  accommo- 
dation acceptances  for  45/.  and  30/.  respectively  at  three  months'  date, 
depositing  with  him  as  security  two  shares  of  the  nominal  value  of  5(X. 
each  in  the  Monmouthshire  Iron  and  Coal  Company,  upon  an  express 
agreement  that  the  plaintiff  should  be  at  liberty  to  sell  the  shares  in  case 
the  defendant  should  neglect  to  provide  for  the  bills  at  least  ten  days 
before  they  arrived  at  maturity.  Two  days  before  the  bills  became  due, 
viz.  on  the  19th  of  October,  1839,  the  plaintiff  wrote  to  the  defendant, 
telling  him,  that,  as  he  had  not  provided  for  them  according  to  his  en- 
gagement, he  had  been  compelled  to  send  the  shares  into  the  madret, 
and  that  he  could  only  obtain  15/.  each  for  them.  And  on  the  21st,  he 
again  wrote  to  the  defendant  to  apprize  him  of  his  having  sold  the  two 
shares  to  one  Haortley  for  30/.,  and  applied  the  proceeds  in  retiring  one 
of  the  bills,  and  enclosed  the  sold-note.  The  defendant,  in  reply,  remon- 
strated with  the  plaintiff  for  having  sold  the  shares  at  so  low  a  price, 
asserting  that  they  were  worth  50/.  each ;  and,  when  applied  to  for  that 
purpose,  he  refused  to  execute  a  transfer  of  them.  Some  further  corre- 
spondence took  place  between  the  parties,  when  the  plaintiff  offered  to 
get  back  the  shares  for  40/.     This  offer  was  not  accepted. 

On  the  part  of  the  plaintiff  it  was  insisted  that  this  evidence  did  not 
show  an  absolute  sale  of  the  shares,  so  as  to  sustain  the  third  plea.  The 
jury,  however,  returned  a  verdict  for  the  defendant  on  that  issue ;  and 
the  learned  judge  reserved  leave  to  the  plaintiff  to  move  to  enter  a  ver- 
dict for  the  plaintiff  for  30/.,  if  the  court  should  be  of  opinion  that  he  was 
entitled  to  recover. 

•2311         ^Talfourdf  Seijt.,  in  Michaelmas  term  last,  accordingly  ob- 
tained a  rule  nisi.    He  submitted  that  that  which  took  place  did 
not  amount  to  a  sale  and  disposal  of  the  shares  within  the  meaning  of  the 
third  plea. 

ByleSj  Seijt.,  (with  whom  was  Jiusfiny)  now  showed  cause.  The  trans- 
action between  the  plaintiff  and  Hartley  amounted  to  a  sale  of  the  ^ares 
in  the  sense  in  which  those  terms  are  used  in  the  third  plea.  Ailer  his 
letter  of  the  21st  of  October,  it  was  not  competent  to  the  plaintiff  to  say 
that  they  were  not  sold,  notwithstanding  the  defendant's  refusal  to  exe- 
cute a  transfer;  for  which  Hartley,  the  buyer,  would  have  a  remedy 
against  him  in  equity. 

Tttlfourdy  Serjt.,  in  support  of  his  rule.    There  has  been  no  valid  sale 
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aad  transfer  of  these  shares.  The  defendant  throughout  protested  against 
and  repudiated  the  sale,  and  refused  to  do  what  was  required  to  give 
raliditj  to  it.  As  against  him,  therefore,  there  clearly  has  been  no  sale. 
[CiEsswKLLy  J.  If  an  agent  duly  authorized  sell  an  estate,  will  it  be  the 
less  a  sale  because  the  principal  improperly  refuses  to  execute  a  convey- 
ance ?]  A  sale  can  only  mean  that  which  eflectually  vests  in  the  vendee 
the  property  in  the  thing  sold. 

CoLTMAN,  J.(a)  The  pleadings  in  this  case  admit  the  plaintiff's  right 
to  sell  the  shares :  it  is  only  the  fact  of  a  sale  having  actually  taken  place 
that  is  disputed.  It  appears,  however,  from  the  evidence  and  the  corre- 
spoadence  between  the  parties,  that  a  sale  has  taken  place,  which  the 
purchaser,  who  has  retained  the  shares  *for  five  years,  might  have  r»232 
enforced.  And  it  does  not  appear  that  there  has  been  any  agree* 
meat  to  rescind  that  sale.  For  these  reasons  I  think  the  issue  on  the  third 
plea  was  properly  found  for  the  defendant. 

Eele,  J.  It  appears  from  the  pleadings  that  the  defendant  deposited 
▼ith  the  plaintiff  a  saleable  article,  with  authority,  in  a  given  event,  to 
sell  it:  and  the  only  question  is  whether  or  not  the  plaintiff  has,  in  point 
of  bet,  exercised  that  right.  His  own  letter  of  the  21  st  of  October,  1839, 
in  terms,  states  that  he  has.  It  does  not  appear  that  the  sale  has  ever 
been  rescinded,  or  that  the  plaintiff  has  not  had  the  purchase-money  in 
his  hands  down  to  the  present  time.  Many  instances  might  be  put  where 
the  sak  is  complete  though  no  transfer  has  been  made.  Suppose  one 
holding  the  title  deeds  of  a  house,  with  authority  to  8ell,(i)  finds  a  pur- 
chaser, and  receives  from  him  the  purchase-money,  and  hands  over  to 
him  the  title  deeds.  That,  I  should  hold  to  be  a  valid  sale,  even  though 
the  owner  of  the  house  refused  to  execute  a  legal  conveyance.  That  is 
precisely  the  situation  of  this  defendant,  if  a  transfer  of  these  shares  was 
necessary ;  of  which  there  was  no  evidence. 

Cresswell,  J.,  concurred,  observing  that,  if  the  plaintiff  recovered  in 
this  action,  the  defendant  would  *have  a  difficulty  in  getting  back  r*233 
the  shares  from  Hartley.(c)  Rule  discharged.(d) 


(a)  Trndal,  C.  J.,  waa  abfent,  being  engaged  on  the  crown  jewela^ 

{b)  An  agent,  with  aathoritj  to  seU,  may  be  a  penon  duly  authorized  to  complete  a  aale  by 
tnafferring  the  property  in  the  subject  of  aale  by  conveying  or  delivering  it  in  the  name  of  the 
pviodpal,  or  he  may  be  a  peraon  authoriaed  to  contract  that  hia  principal  shall  convey  or  deli- 
ver, &c^  in  which  case  the  sale  is  incomplete  until  the  principal  has  so  transferred  the  property ; 
it  being  of  the  easenoe  of  the  contract  empHo  venditiOf  Uiat  the  vendor  abould  do  all  acts  necea- 
■vy  to  enable  Uie  vendee  to  possess  and  enjoy  the  subject  Vide  PotMer,  Trmtd  du  Control 
dt  Km<c,No.42— 48. 

(e)  SupposMg  the  issue  upon  the  replication  to  the  third  plea  to  have  been  found  for  the 
pUatifi^  the  necessity  for  getting  back  the  shares  in  order  to  reUeve  the  defendant  from  the 
iBcoQvenienoe  cX  paying  his  debt  /imee— viz.,  in  the  price  of  the  shares  and  in  the  amount  of  the 
verdict— would  have  been  a  necessity  of  his  own  creating. 

(d)  The  plea  in  this  case  containing  a  suflSdent  confession  of  the  cause  of  action,  the  plaintiff 
would  be  entitled  to  judgment  unless  it  appeared  judicially  to  the  court  diat  the  pka  was  good 
in  law  and  true  in  fact  Upon  the  motion  for  entering  a  vtrdiet  for  the  plaintiff^  no  objection 
could  be  taken  to  the  sufficiency  of  the  plea,  on  the  ground  that  the  shares  were  not  subjecti  of 
sda  or  on  any  «4lMr  gnmnd.    The  only  question  which  could  be  raised  wa8»  whether  the  evi- 
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dence  supported  the  aOegationi  contained  iA  the  plea  and  traveraed  by  the  replieatioD,  m  ttu 
itnu  in  irttcA  thou  aUegatiotu  art  to  be  rtad  upon  the  record.  As  by  the  tenm  of  the  oaoUid 
■et  out  in  the  plea,  the  plaintiff  was  to  be  at  Ubertj  to  sell  the  shares  and  to  apply  theproeetdt 
in  a  particular  teatff  it  is  evident  that  the  sale  contemplated  was  such  a  sale  as  would  tnHtk 
and  enable  the  plaintilT  to  receive  such  proceeds.  But  although  the  plaintiff  did  in  fret  obtain, 
by  anticipation,  the  sum  which  he  would  have  been  entitled  to  receive  when  the  sale  ihoold 
have  been  peiibcted  by  a  transfer  of  the  shares,  he  never  did  become  ao  entitled  or  so  enabled. 
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A.,  in  London,  to  whose  care  a  bill,  bearing  the  endorsement  of  B.,  at  Brngea,  bad  been  la- 
ferred,  **  in  case  of  need,"  paid  it  supra  protest,  lor  B.'s  honour,  and  immediately  gave  B. 
notice,  and  sent  the  bill  to  him.  B.  endorsed  the  bill  to  A.,  and  returned  it  to  him  by  the 
neit  post,  and  A.  on  the  same  day  caused  notice  of  the  dishonour  to  be  given  to  the  drawer. 
'-'Held,  that  the  notice  was  in  time. 

Assumpsit,  by  the  endorsee  against  the  drawer,  of  a  bill  of  exchange 
for  120/.,  dated  the  30th  of  October,  1843,  and  drawn  upon,  and  accepted 
by,  one  Brander,  payable  three  months  after  date  to  the  order  of  the  de- 
fendant. The  declaration  alleged  an  endorsement  by  the  defendant  to 
one  Latour,  and  by  Latour  to  the  plaintiff. 

*2341        '^^^  defendant  pleaded  two  pleas — one  traversing  the  •allega- 
tion that  the  bill  was  duly  presented  to  the  acceptor  for  payment; 
the  other,  traversing  the  allegation  that  the  defendant  had  due  notice 
of  the  non-payment. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  in 
London  in  Michaelmas  term  last.  It  appeared  that  the  bill  in  question 
was  endorsed  by  the  defendant,  the  drawer,  to  Latour,  and  by  Latour  to 
De  Vos  Ryland  &  Co.,  of  Bruges,  who  wrote  upon  it  before  negotiating 
it,  «In  case  of  need,  apply  to  Mr.  Goodall.*'  The,  bill  was  duly  pre- 
sented when  it  became  due,  viz.,  on  the  2d  of  February, -1844,  by  Messrs. 
Masterman  &  Co.,  the  bankers,  for  Rothschild  the  holder,  and  was  di^ 
honoured.  It  was  on  the  same  day  protested  for  non-payment.  On  the 
3d,  Goodall,  the  plaintiff,  paid  it  for  the  honour  of  De  Vos  Ryland  &  Co., 
to  whom  it  was  sent  by  the  next  post.  De  Vos  Ryland  &  Co.  endorsed 
the  bill  and  sent  it  back  by  return  of  post  to  the  plaintiff,  who  received 
it  on  the  8th  of  February,  and  on  the  same  day,  by  his  attorney,  Mr. 
Wright,  gave  the  defendant  notice  of  the  dishonour. 

On  the  part  of  the  defendant,  it  was  contended  that  the  notice  of  dis- 
honour was  not  in  time  ;  for  that  the  plaintiff  ought  to  have  given  it  on 
the  3d  of  February,  and  was  not  justified  in  sending  the  bill  over  to  De 
Vos  Ryland  &  Co. 

The  learned  judge  was  of  opinion  that  the  notice  was  in  time;  and  he 
accordingly  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  reserving 
to  the  defendant  leave  to  move  to  enter  a  nonsuit,  if  the  court  should 
entertain  a  contrary  opinion. 

Shee^  Serjt.,  in  Michaelmas  term  lastj  obtained  a  rule  nisi  accordm^J* 
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He  sabmitted,  that,  if  the  plaintiflT  watf  the  agent  of  De  Vos  Ryland  &  Co.,' 
for  the  purpose  of  paying  the  bill,  he  was  agent  for  the  purpose  of  giving 
notice  of  dishonour ;  or,  at  all  events,  that  De  Vos  Ryland  &  Co.  should 
themselves  have  given  ^notice,  instead  of  returning  the  bill  to  the  r*oQ5 
plaintiff  to  do  so ;  Daly  v.  Shttter^  4  C.  fc  P.  200.  He  further  *- 
submitted  that  the  plaintiff,  having  paid  the  bill  for  honour,  thereby  be* 
came  invested  with  all  the  rights  of  an  endorsee,  and  as  such  had  no 
claim  to  rely  on  the  title  of  De  Vos  Ryland  8t  Co. :  he  cited  Mertens  v. 
Winninglony  1  Esp.  N.  P.  C.  112,  Chitty  on  Bills,  9th  edit.  p.  609,  and 
the  159th  section  of  the  Code  de  Commerce.  [Maule,  J.,  referred  to 
IMann.  &  Ryl.  398,  n.  (a),  in  which  the  laws  of  several  foreign  states 
with  respect  to  the  effects  of  payment  supra  protest  are  collected. ](a) 

ChirnnM  and  Byles^  Serjts.,  now  showed  cause.  The  plaintiff,  having 
paid  the  bill  supra  protest,  had  a  right  to  look  for  repayment  either  to 
Be  Vos  Ryland  k  Co.,  or  to  any  of  the  other  prior  parties  to  the  bill. 
Woadlhorpe  v.  LaweSj  2  M.  &  W.  109,  is  an  authority  to  show  that  this 
notice  would  have  been  sufficient,  provided  De  Vos  Ryland  &  Co.  had 
been  the  parties  suing.  The  real  question  is,  whether  the  plaintiff  had  a 
right  to  adopt  their  title,  and  sue  in  his  own  name.  All  that  the  law 
requires  as  to  notice  of  dishonour  is,  that  it  shall  be  given  within  a  rea- 
flonahle  time  ;  and  that  reasonable  time  is  held  to  be  the  next  day  after 
the  dishonour,  in  the  case  of  an  inland  bill,  and  the  next  practicable 
mail,  in  the  case  of  a  foreign  bill.  The  plaintiff  clearly  was  justified  in 
sending  the  bill  to  Bruges.  It  is  every  day's  practice,  that  an  additional 
day's  time  is  gained  where  the  bill  is  in  the  hands  of  a  banker.(A)  In- 
Firth  V.  Thrush,  8  B.  &  Cr.  387,  2  Mann.  &  Ryl.  359,  the  endorsee  of  a 
bill  of  exchange,  dishonoured  by  the  acceptor,  being  ignorant  of  the 
place  of  residence  of  one  *of  the  endorsers,  employed  an  attorney  r*oQf:' 
to  give  notice  to  him  and  the  other  prior  endorsers;  the  attorney,  *- 
after  inquiry,  having  received  information  of  this  endorser's  place  of 
residence,  on  the  following  day  consulted  his  client,  and  on  the  third 
day  sent  notice  of  the  dishonour  of  the  bill ;  and  it  was  held  that  the 
notice  was  sufficient.  <«If,"  said  Lord  Tenterden,  <<Pownal,  the  agent 
of  the  plaintiff,  for  the  purpose  of  giving  notice  of  dishonour,  had  a  right 
to  take  a  day  to  consult  his  client  under  the  special  circumstances  of  the 
case,  the  notice  was  sufficient.  I  think  he  had.  If  the  letter  had  been 
lent  to  the  principal,  he  would  have  been  bound  to  give  notice  on  the 
next  day ;  but,  it  having  been  sent  to  the  agent,  he  was  not  bouna  to 
give  notice  on  the  following  day.  A  banker  who  holds  a  bill  for  a  cus- 
tomer, is  not  bound  to  give  notice  of  dishonour  on  the  day  on  which  the 
bill  is  dishonoured.  He  has  another  day;  and,  upon  the  same  principle, 
\  think  the  attorney  in  this  case  was  entitled  by  law  to  be  allowed  a  day 

(a>  These  tuthoritiea  were  not  noticed  in  the  lubeequent  tigoment  and  judgment,  at  which 
Xaufe,  J^  was  not  preeent 
(^)  8m  Mtxamder  ▼.  Bnrchfiild^  8  Soott,  N.  R.  665,  and  tba  caaea  thera  cHad. 
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to  consult  his  client."  [Cresswell,  J.  When  did  Goodall  in  this  cax 
become  an  endorsee  ?]  When  tke  bill  was  returned  to  him  by  De  Vos 
Ryland  &  Co.  He  was  entitled  to  claim  to  be  repaid  by  the  parties  on 
whose  account  he  made  the  payment :  and  he  had  also  a  right  to  have 
recourse  to  the  other  parties  on  the  bill  prior  to  De  Vos  Ryland  fc  Co.: 
but  he  was  not  bound  to  make  his  election  until  he  had  had  an  oppor- 
tunity of  communicating  with  his  principals.  No  doubt,  De  Vos  Ryland 
&  Co.  mig^t  have  given  notice  to  the  defendant,  and  brought  the  action 
in  their  own  names:  and  the  pteintiffhad  a  right  to  ascertain  whether  or 
not  they  would  adopt  that  course.  [Cbesswell,  J.  The  question  is, 
whether  the  plaintiff  could  pass  by  the  title  he  acquired  by  payment 
under  protest,  and  sue  upon  the  new  title  he  acquired  by  the  return  of 
the  bill  from  De  Vos  Ryland  &  Co., — ^whether  his  situation  is  altered  by 
i$2Q'j'i    his  having  already  once  held  the  bill  under  circumstances  *wkich 

^  entitled  him  to  sue  upon  it.]  The  defendant  is  not  prejudiced 
by  what  has  taken  place.  The  plaintiff  made  the  payment  as  agent  for 
De  Vos  Ryland  &  Co.  Reliance  will  probably  be  placed  on  the  169th 
section  of  the  Code  de  Commerce ;  but,  upon  examination,  it  will  be  found 
to  have  no  application  here.  The  previous  section  provides,  that  <<  Une 
lettre  de  change  protestee  peut  Stre  payee  par  tout  intervenant  pour  le 
tireur  ou  pour  Pun  des  endosseurs.  L'intervention  et  le  paiement  seront 
constates  dans  I'acte  de  protSt  ou  a  la  suite  de  Pacte."(a)  And  sect. 
159  proceeds :  « Celui  qui  paie  une  lettre  de  change  par  intervention, 
est  mbrogi  aux  droits  du  portmr^  et  tenu  des  m6mes  devoirs  pour  lea 
formalites  a  remplir.  Si  (e  paiement  par  intervention  est  fait  pour  k 
compte  du  tireur,  tous  les  endosseurs  sont  liberes.  SMI  est  fait  pour  ua 
endosseur,  les  endosseurs  aubsequents  son  liberes.  S'il  y  a  concurrence 
pour  le  paiement  d'une  kttre  de  change  par  intervention^  celui  qui 
opere  le  plus  de  liberations  est  prefere.  Si  celui  sur  qui  la  feitre  Mait 
originairement  tiree,  et  sur  qui  a  ete  fait  le  protSt  faute  d'acccptaiion,  se 
presente  pour  la  payer,  il  sera  prefere  a  tous  autres."(i)  [Ckesswill,  J* 
«oQoi    The  meaning  of  that  is,  *that  he  who  pays  supra  protest,  for  the 

^  honour  of  a  party  to  th^  bill,  puts  himself  in  the  place  of  a  holder 
under  the  person  for  whose  honovt  he  makes  the  payment.]  The  rule  u 
similarly  laid  down  in  Naugier  on  fiiUs  of  Exchange.  No  doubt,  if  the 
plaintiff,  when  he  paid  the  bill,  had  nhosen  to  place  himself  in  the  cha* 

•  (ja\  M  A  bin  of  exchange  proteeted,  may  be  paid  by  any  penon  who  chooaei  to  interveoe^ 
behatt  of  the  drawer  or  of  an  endoner.  The  intonranUon  and  Uie  payment  an  to  be  nodcca 
in  or  under  the  proteet"  With  this  agrees  the  Spanish  «  Codieo  de  Comerdo,"  No.  526,  527. 
(6)  « The  party  who  pays  a  bill  of  exchange  by  intertenttn«,  becomes  dothed  with  tiM 
rights  of  the  holder,  and  becomes  subject  to  the  same  obligations  w^th  iMpect  to  the  fonDsliUM 
necessary  to  be  observed.  If  the  payment  by  intervention  is  made  on  account  of  the  drswsr 
all  the  endorsers  are  discharged ;  if  it  is  msde  on  the  behalf  ot  tba  endoner,  the  sobeeqneot 
endorsers  are  discharged.  If  several  persons  are  desirons  of  peying  a  bill  of  exchange  by  iB(e^ 
vention,  the  person  by  reason  of  a  payment  by  whom  the  greatest  numUer  of  parties  will  v 
diecharged,  b  to  be  prefiBrred;  if  the  person  on  whom  the  bill  was  originally  drawn,  and  Vf^ 
whose  default  it  has  been  protested  for  want  of  acceptance,  is  desirous  to  pay  it,  he  Is  to  ^ 
pralerred  to  all  othen."    Ace.  Codigo  de  Comemo,  No.  630, 633. 


1  Manning,  Granger,  &  Scott.  Jl38 

racter  of  an  endorsee,  he  would  have  been  subject  to  all  the  liabilities 
iacident  to  that  character.  It  would  be  extremely  dangerous  to  hold  that 
one  who  pays  a  bill  for  honour  is  bound  to  give  notice  as  if  he  were  a 
party,  and  is  incapable,  under  any  circumstances,  of  acquiring  a  new  title 
so  as  to  be  entitled  to  sue  upon  it*  There  is  no  authority  whatever  for 
such  a  position. 

Sheti  Seijt.,  in  support  of  his  rule.    The  rule  undoubtedly  is  as  stated, 
that  the  notice  of  dishonour  must  be  given  within  a  reasonable  time ;  .B^ 
vaidge  T.  Burgisj  3  Campb.  262.    Assuming  that  the  plaintiff  was  the 
agent  of  De  Vos  Ryland  &  Co.  throughout  the  whole  transaction,  and  was 
jastified  in  returning  the  bill  to  his  principals,  they  should  have  given  no- 
tice to  the  drawer  |»omptly ;  instead  of  returning  the  bill  to  Groodall,  they 
Aould  have  sent  notice  at  once  to  the  defendant.     [Cbesswell,  J.    No 
such  point  was  made  at  the  trial :  the  only  question  raised  was,  whether 
or  not  the  delay  in  sending  the  bill  to  Bruges  was  justifiable.]  Then,  was 
Goodall  the  agent  of  De  Vos  Ryland  &  Co.  for  that  purpose  ?    [Cbess- 
WCLL,  J.     I  know  no  distinction  in  this  respect  between  an  ordinary 
agent  and  a  banker  agent.]    The  real  point  is,  whether,  if  he  became  a 
party  to  the  biU  by  paying  ii^  Goodall  was  not  bound  at  once  to  give  no- 
tice of  dishonour  to  the  drawer.  InMertemy,  WwningUmyl  Esp.  N.  P.  C. 
112,  it  was  distinctly  held,  that,  where  a  person  takes  up  a  bill  of  exchange 
for  the  honour  of  any  one  *whose  name  is  upon  it,  he  becomes  an    r«A09 
endorsee  of  the  bill,  and  entitled  to  all  remedies  against  those  whose 
names  are  on  it.     [Erle,  J.    Is  not  that  rather  too  wide  a  proposition  ? 
He  has  the  rights  and  remedies  of  the  endorser  for  whom  he  pays  the 
bill,  if  he  chooses  to  put  himself  in  that  position.]   In  Chitty  on  Bills,  9th 
edit.  p.  509,  it  is  said,  that,  «  Although,  with  respect  to  other  debts,  a 
utranger  who  has  no  interest  in  them  does  not,  by  paying  them,  entitle 
himself  to  the  rights  of  a  creditor,  unless  he  have  the  consent  of  the  debtor 
to  such  payment,  yet,  with  regard  to  a  bill  of  exchange,  a  stranger  who 
pays  it  supra  protest,  for  the  honour  of  the  bill,  or,  generally,  becomes  an 
endorsee^  and  acquires  all  the  same  rights,  and  is  entitled  to  all  the  same 
ranedies,  as  the  holder  had  whom  he  paid,  although  no  formal  endorse- 
ment or  transfer  of  the  bill  be  made  to  him ;  and  such  payment  supra 
protest  does  not,  like  a  simple  payment  by  the  original  drawee,  operate 
as  a  satisfaction  of  the  bill,  but  itself  transfers  the  holder's  rights  to  the 
party  paying,  unless  the  party  paying,  by  his  own  act,  limits  and  narrows 
his  right."    It  is  clear,  also,  fromthe  159th  section  of  the  Code  de  Com- 
merce, that  the  party  paying  the  bill  for  honour  is  substituted  for  the 
holder.     [Coltman,  J.    Who  is  the  «  porteur"  in  this  case  ?]    Roths- 
child.   [C&ESSWELL,  J.  The  holder  who  claims  under  De  Vos  Ryland  & 
Co.  claims  as  their  endorsee.   The  plaintiff,  by  paying  the  bill  supra  pro* 
test,  takes  his  position,  and  is  clothed  with  all  his  rights  and  subject  to 
all  his  liabilities:  and  the  duty  of  an  endorsee  under  De  Vos  Ryland  & 
Co.  was  to  give  noticeto  De  Vos  Ryland  &Co.;  and  that  is  the  true  position 
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of  these  parties.]  In  Pothier,  Traite  du  Contrat  de  Change,  part  1,  ch.  4,  ait. 
5y  §  114,  the  rule  is  thus  laid  down: — (<Celui  qui  acquitte  une  lettre  de 
*2401  ^^^^S^  *pour  I'honneur  du  tireur  ou  de  quelqu^un  des  endosseurs, 
doit^pcur  obliger  enyeraluijadumenegoHorumgestorumfCelm  pour 
Phonneur  de  qui  il  I'acquitte,  la  laisser  protester  par  le  porteur  avant  que  de 
la  payer.(a)  La  raison  est,  que  le  tireur  et  les  endosseurs  ne  devenant  de- 
biteurs  de  la  lettre  que  par  le  protet  qui  en  est  fait,  il  faut  qu'il  ait  ete  fait 
pour  que  celui  qui  I'a  payee  puisse  pretendre  les  en  avoir  acquittes,  et 
avoir,  en  consequence,  contre  eux  Taction  negoHomm  gestarum,  L'etran- 
ger  qui  acquitte  une  lettre  protestee,  n'a  pas  seulement  cette  action  neg<h 
tiarum  gestorum  contre  celui  pour  Pbonneur  de  qui  il  Pa  acceptee,  Pordon- 
nance  de  1673,  (6)  le  subroge  en  toutescelles  qu'avait  le  proprietaire  de 
la  lettre  de  change  qu'il  a  payee,  contre  tous  ceux  qui  en  sont  tenus.  Get 
article  portet:  <  Au  moyen  du  paiement,  il  demeurera  subroge  en  tous  les 
droits  du  porteur  de  la  lettre,  quoiqu'il  n'en  ait  pas  de  transport,  subro- 
gation, ni  ordre.'  II  n'est  done  pas  besoin,  pour  cela,  qu'en  payant  il 
en  ait  requis  la  subrogation.  Pareillement,  il  n'est  par  necessaire 
qu'apr^s  le  protet  fiadt  par  le  porteur  de  la  lettre,  Petranger  qui  la  lui  paie 
iasse  une  nouveau  prot6t,  qu'on  appelle  protii  d?uUervenHon.  Get  acte, 
quoiqu'il  soit  en  us^e,  en  ce  cas,  dans  certaines  provinces,  est  absolu- 
ment  inutile  et  superj3u.  Au  reste,  il  doit  intenter  ces  actions  contre  le 
tireur  dans  les  mSmes  delais  dans  lesquels  le  porteur,  s'il  n'eQt  pas  ete 
payee,  aurait  dQ  les  intenter,  selon  la  regie :  Qid  aUeriusjure  utUur,  eodein 
jure  uH  debet,  11  doit  m^me  intenter  dans  les  mSmes  delais  Paction  Tie- 
gotiorum  gestarum  qu'il  a  de  son  chef;  autrement,  celui  pour  Phonneor 
de  qui  il  apaye,  et  afjus  negotiarumgessit^  serait  de  pire  condition  que  s'il  ne 

*2411    ^'^^^  P^^  ^^^^ '  ^^  ^^^  '^  nature  du  *quasi-contrat  negoHarum  gesta- 

rum  ne  permet  pas.  "(c)    And  in  BelPs  Commentaries  on  the  Law 

of  Scotland,  book  3,  part  1,  ch.  4,  §  367,  it  is  said,  that,  «In  paying  for 

'a)  Citing  Efem.  Jur.  Camb.  Hein.  cap.  6,  §  9,  in  not  (6)  Tit  5,  art  3. 

[e)  The  party  who  pays  a  bill  of  exchange  for  the  honoar  of  the  drawer  or  of  an  endarKT, 
muat,  in  order  to  aubiect  the  party  for  whoee  honour  he  pays  it  to  an  action  megotiorum  gettormm, 
caaae  it  to  be  protected  by  the  holder  before  he  paya  it  The  reason  is,  that,  as  the  drawer 
and  the  endoraers  become  debtom  in  respect  of  the  bill,  only  by  the  protest,  it  is  neoessaxy  thst 
each  protest  should  be  made,  to  give  to  the  party  paying  a  right  to  say  that  he  has  disc]iai|sd 
them,  and  thereby  to  acquire  against  them  an  action  negotiontm  gettorum,  A  stranger  who  pays  a 
protested  bill  has  not  only  this  action  negotiorum  gettorum  against  the  party  for  whose  honoar 
he  pays,  but  the  Ordonnanoe  of  1678  cloUiea  him  with  all  thoae  rights  of  action  which  the  bolder 
of  a  biU  so  paid  had  againat  all  those  who  were  liable  upon  it  By  this  article--by  means  of 
the  payment,  he  ahall  be  clothed  with  all  the  rights  of  the  holder,  without  any  assignmeBt, 
subrogation,  or  endorsement  It  b  therefore  unneoeasaiy  that  the  party,  when  he  paya,  AxM 
require  any  subrogation.  It  is  equally  unnecessary,  that  after  the  bill  has  been  protested  by 
the  holder,  the  party  paying  it  ahould  cause  a  new  protest,  called  a  protest  of  intenrention,  to  be 
made.  Such  a  protest,  though  resorted  to  in  certain  districts,  is  perfectly  useless  and  super- 
fluous. It  may  be  added,  that  the  party  so  paying  must  take  proceedings  against  the  dniwa 
within  the  same  periods  within  which  they  must  have  been  taken  by  the  holder,  if  the  bill  had 
remained  unpaid,  according  to  the  rule  qui  alttriutjun  utitur,  todemj'ureuti  debet.  He  is  also 
bound  to  commence  within  the  same  periods  his  own  action  negohorum  geitorum.  If  it  weie 
not  so,  the  party  for  whose  honour  he  paid  the  bill  et  eujut  negotium  gffiif,  would  bcinawoM 
condition  than  if  the  payment  had  not  been  made,  which  would  be  inconsistent  with  tlM  nators  c» 
the  quasi-contract  ncgottonwi  gettormm. 
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honour,  the  bill  should  be  protested  first.  The  person  pajring  will  have 
his  remedy  against  him  for  whom  he  interposes,  and  against  all  on 
whom,  had  that  person  paid  it,  he  would  have  had' recourse."  [Cress- 
well,  J.  The  question  is,  what  is  meant  by  "  all  the  rights"  of  the 
holder  ?  As  I  understand  the  term,  it  means — all  the  rights  which  the 
person  who  pays  the  bill  derives  under  him  for  whom  he  pays  it — as  en- 
dorsee of  the  party  on  whose  account  *he  pays.  If  the  present  r^^QAo 
plaintiff  is  to  be  considered  as  the  endorsee  of  De  Vos  Ryland  &  '* 
Co.,  he  was  bound  to  give  them  notice.  In  Bayley  on  Bills,  (a)  it  is  said 
that  « the  bail  of  any  of  the  parties  who  are  sued,  or  any  persons  who  pay 
the  bill  or  note  on  account  of  any  of  the  parties,  become,  on  payment,  hold- 
ers, and  they  hold  as  upon  a  transfer  from  the  person  for  whom  they 
made  the  payment,  not  as  upon  the  transfer  fix>m  the  person  they  have 
Daid."] 

CoLTMAN,  b.{b)  It  appears  to  me  that  the  doctrine  laid  down  in  the 
passage  cited  by  my  brother  Cresswell  from  Bayley  on  Bills,  is  the 
true  doctrine,  and  amply  suffices  for  the  decision  of  this  case :  «  Any 
persons  who  pay  the  bill  or  note  on  account  of  any  of  the  parties,  become, 
on  payment,  holders ;  and  they  hold  as  upon  a  transfer  from  the  person 
for  whom  they  made  the  payment."  Upon  the  authority  of  that  dictum, 
which  seems  to  me  to  be  consistent  with  good  sense,  the  present  plaintiff, 
vhen  he  paid  this  bill,  had  a  right  to  consider  himself  an  endorsee  under 
De  Vos  Ryland  &  Co.,  and,  consequently,  to  give  notice  of  the  dishonour 
to  them ;  and  when  a  notice  was  given  to  the  drawer,  which  was  within 
time  as  &r  as  De  Vos  Ryland  &  Co.  were  concerned,  he' had  a  right  to 
adopt  and  to  take  advantage  of  it,  as  a  notice  given  by  himself.  For  these 
reasons,  I  am  of  opinion  that  the  verdict  was  right. 

CaEsswELL,  J.  The  only  question  in  this  case  is,  whether  or  not  the 
drawer  received  notice  of  dishonour  in  due  time.  Now,  it  is  enough,  if 
the  holder  gives  due  notice  to  the  party  from  whom  he  receives  the  bill, 
and  thatparty  to  the  one  from  whom  he  takes  it,  and  *so  on.  If,  r*cv4  q 
therefore,  the  plaintiff  gave  notice  in  due  time  to  De  Vos  Ryland  ^ 
^  Co.,  and  De  Vos  Ryland  &  Co.  gave  due  notice  to  the  defendant,  that 
would  be  sufficient ;  for  it  is  perfectly  consistent  with  the  doctrine  laid 
down  by  all  the  foreign  writers,  that  the  plaintiff,  who  paid  the  bill  supra 
protest  for  the  honour  of  De  Vos  Ryland  &  Co.,  should  be  considered  as 
(U3  endorsee  or  holder  under  those  for  whom  he  so  paid  it.  Even  bail, 
as  appears  from  the  passage  cited  from  Bayley  on  Bills,  have  all  the  rights 
of  holders  against  the  person  for  whom  they  pay  the  bill,  and  all  parties 
liable  upon  it  to  him.  So,  here,  the  plaintiff,  who  paid  the  bill  for  the 
nonour  of  De  Vos  Ryland  &  Co.,  thereby  acquired  all  the  rights  of  an 
endorsee  under  them.  And,  if  that  be  so,  the  notice  to  the  defendant 
was  in  due  time  to  entitle  the  plaintiff  to  sue  him  upon  the  bill. 

(a)  Page  148,  Sd'ed.*  bnt  the  aothoritiee  cited  do  not  rapport  the  partiefl. 
(6)  Tlndel,  C.  J.,wm  abeent. 

o 
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Erle,  J.  It  seems  to  me  also  to  be  perfectly  clear,  that  the  notice  of 
dishonour  conveyed  to  the  drawer  in  this  case  was  sufficient.  Payment 
for  the  honour  of  De  Vos  Ryland  &  Co.  put  the  plaintiff  in  the  situation 
of  an  endorsee  under  them,  with  all  the  rights  and  liabilities  incident  to 
that  character.  The  plaintiff  was  not  bound  to  put  himself  in  that  posi- 
tion :  he  had  his  election.  I  see  nothing  unreasonable  or  inconsistent  in 
holding  that  Goodall  might  acquire  a  new  title  under  the  subsequent 
endorsement  of  the  bill  to  him  by  De  Vos  Ryland  and  Co.  But  it  is  not 
necessary  to  found  our  judgment  upon  that  point,  inasmuch  as  we  are  all 
of  opinion  that  the  notice  was  good.(a) 

Rule  discharged. 

(a)  If  Goodall  acquired  a  new  tide  bf  Ifae  endonwment,  he  might,  if  ha  had  tfioughl  iM, 
have  delayed  hu  notice  tiU  the  9th  of  Febniaiy ;  bat,  as  he  did,  in  fiu^t,  give  notice  on  the  day 
on  which  the  bill  was  returned  from  Brugei,  it  was  immaterial  whether  the  notice  waa  givea 
bgr  him  in  his  own  right  aa  endonee,  or  aa  the  agent  of  De  Voa  Ryland  d&  Co. 


•244]  'MAYLAM  0.  NORRIS.    Jan.  27. 

In  anumpiit  by  A.  againit  B.,  the  declaration  set  out  an  agreement,  under  wbldi  B.  wu  ts 
be  let  into  poaseanon  of  a  publio-house,  and  to  purchase  certain  fittings,  dec  lor  65^  42. 
thereof  to  be  paid  immediately,  and  the  reaidue  on  the  30th  of  July,  on  which  day  B.  was 
to  be  let  into  possession ;  and,  if  either  party  made  de&ult  or  failed  to  fulfil  the  agreement, 
he  waa  to  forfeit  80^  to  the  other,  o»  demand.  Averment,  that  A.  was  always  ready  and 
willing,  and  oflined  to  give  possession,  and  to  sell  and  delirer  the  fittings,  dec  Breach, 
that,  although  B.  paid  the  AL,  yet  he  did  not  pay  the  plaintiff  the  6  H.,  or  any  part  thereof 
or  pay  the  plamiiff  tht  802.,  or  any  part  thereof  i  Held,  on  ipedal  demurrer,  aadgnmg  for 
cause  that  ther6  had  been  no  demand  of  the  802.,  that  the  breach  was  sufficient,  notwhh- 
standing  the  reference  to  the  dauae  of  forfeiture  by  the  introduction  of  the  words  negatiriog 
the  payment  of  the  80/1 

Assumpsit.  The  declaration  stated  that  the  plaintiff,  before  and  at 
the  time  of  making  the  agreement  and  the  promise  of  the  defendant  there- 
inafter mentionedi  was  lawfully  possessed  of  a  certain  dwelling-hoase, 
with  the  appurtenances,  situate  in  the  parish  of  St.  Mary-le-bone,  in  the 
county  of  Middlesex,  as  tenant  thereof  to  one  W.  K.  Gaskell,  for  the  term 
of  one  year  from  the  14th  of  October,  1843,  and  then  carried  on  the  trade 
of  a  seller  of  beer  in  and  upon  the  said  premises,  and  was  then  also  pos- 
sessed as  aforesaid  of  certain  fittings,  fixtures,  and  utensils  in  trade,  beer, 
stock  in  trade  in  and  concerning  his  said  trade  as  aforesaid,  and  other  effects, 
then  being  in  the  said  premises ;  and  thereupon,  on  the  23d  of  Juljy 
1844,  by  a  certain  agreement  then  made  between  the  plaintiff  of  the  one 
part,  and  the  defei  dant  of  the  other  part,  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant,  by  and  with  the  privity  and  consent  of 
the  said  W.  K.  Gaskell,  that  the  plaintiff  should  give  up  to  the  defendant, 
and  let  the  defendant  into,  possession  of  the  said  premises,  for  the  residue 
of  the  plaintiff's  said  term  therein,  and  should  sell  the  fittings,  fixtures, 
and  utensils  in  trade,  named  and  contained  in  a  certain  inventoiy  dated 
the  day  and  year  last  aforesaid,  and  then  produced  and  refeired  to  by  tb€ 
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plaintiff  and  defendant  respectirely  (saye  and  except  all  articles 
which  had  been  *before  then  erased  from  the  said  inyentoiy  by  r«(Mg 
one  Thomas  Hine)'for  65/.,  to  be  paid  as  follows,  4/.  as  a  deposit,  ^ 
in  part  thereof,  to  be  paid  at  the  time  of  signing  the  said  agreement  into 
the  hands  of  the  plaintiff,  and  the  farther  sum  of  61/.  on  the  30th  of  July 
then  next  ensuing,  which  day  had  elapsed  before  the  commencement  of 
the  suit,  together  with  the  amount  or  value  of  the  said  beer  and  stock  in 
trade  at  fair  gauge,  at  which  time,  to  wit,  on  the  day  and  year  last  afore- 
said, possession  of  the  said  premises,  and  fittings,  fixtures,  and  utensils 
in  trade,  were  to  be  given  up  to  the  defendant,  and  all  rates,  taxes,  assess- 
ments, and  other  outgoings  due  and  owing  by  the  plaintiff  for  and  in 
*espect  of  such  premises,  including  the  costs  and  value  of  the  repair  of 
ill  damaged  windows,  were  to  be  paid  or  allowed  for  up  to  the  day  and 
year  last  aforesaid,  firom  which  time  the  defendant  was  to  commence,  and 
be  liable  for  the  same ;  and  the  defendant  thereby  agreed  to  take  the 
said  premises,  and  to  purchase  all  the  effects  above  mentioned,  for  the 
consideration,  and  in  manner,  and  upon  the  terms  and  conditions  for  and 
upon  which  the  plaintiff  had  as  aforesaid  agreed  to  let  and  sell  the  same: 
provided,  that,  if  either  of  the  parties  to  the  said  agreement  should  make 
debult,  or  fail  to  keep,  fulfil,  and  observe  the  terms  and  conditions  thereby 
agreed  to  be  kept,  fulfilled,  and  observed  by  them  respectively,  it  was 
then,  to  wit,  on  the  day  and  year  first  aforesaid,  further  mutually  agreed 
between  the  plaintiff  and  defendant,  that  whichever  of  them  diould  make 
8Qch  default,  or  fail  to  keep,  fulfil,  and  observe  the  said  agreement,  should 
forfeit  and  pay  to  the  other  of  them  30/.  of  lawful  British  money,  on  de- 
mand;  to  be  recoverable  in  any  of  her  majesty's  courts  of  law.  Mutual 
promises.  Averment,  that  the  plaintiff  was  always,  from  the  time  of 
making  the  agreement  until  and  upon  the  said  30th  of  July,  ready  and 
willing,  and  then,  to  *wit,  on  the  said  30th  of  July,  offered  to  give  r^oA^ 
ip  to  the  defendant,  and  to  let  the  defendant  into,  possession  of 
the  said  dwelling-house,  with  the  appurtenances,  for  the  residue  of  the 
plaintiff's  term  therein,  and  to  sell  and  deliver  to  the  defendant  the  said 
iittings.  fixtures,  utensils  in  trade,  beer,  and  stock  in  trade,  so  agreed  to 
be  sold  as  aforesaid,  upon  the  terms  aforesaid,  and  was  then  ready  and 
willing,  and  then  oflered,  fairly  and  duly  to  gauge,  and  to  allow  the  de- 
fendant to  gauge,  the  said  beer  and  stock  in  trade,  and  also  to  allow,  as 
part  of  the  said  61/.,  the  amount  of  all  rent,  rates,  taxes,  assessments, 
and  other  outgoings,  then  due  and  owing  by  the  plaintiff,  for  or  in  respect 
of  the  said  premises,  including  the  cost  or  value  of  the  repair  of  all  da 
niaged  external  windows,  and  in  eveiy  respect  to  complete  and  fulfil  the 
said  agreement  on  his  the  plaintiff's  part  to  be  fulfilled :  Breach,  that, 
s^though  the  defendant  did  pay  the  said  deposit  of  4/.  at  the  tune  of 
signing  the  said  agreement  into  the  hands  of  the  plaintiff,  yet  the  defend- 
ant did  not  nor  would,  on  the  day  and  year  last  aforesaid,  or  at  any  other 
time,  pay  to  the  plaintiff  the  said  61/.,  or  any  part  thereof,  or  fUfil  the 
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leriDH  of  the  said  agreement  so  to  do,  or  fay  to  the  plamijf  (he  taid  901., 
or  any  part  thereof  j  although  often  thereunto  requested,  but  had  continu- 
ally neglected  and  refused,  and  still  did  neglect  and  refuse,  so  to  do,  &c. 

To  this  declaration  the  defendant  demurred  specially,  assigning  for 
causes,  that  it  appeared  by  the  declaration  that  the  plaintiff  sought  to 
recover  damages  for  the  non-performance  by  the  defendant  of  the  agree- 
ment therein  mentioned,  and  that  it  also  appeared  by  the  said  declaration 
that  it  was  expressly  stipulated  in  the  agreement  that  such  damages  should 
be  payable  on  demand;  whereas  it  did  not  appear  by  the  declaration  that 
*f2471  ^"^  ^demand  had  been  made,  such  demand  being  a  condition 
^  precedent  before  any  action  could  be  brought  for  the  recovery  of 
the  said  damages. 

Joinder  in  demurrer. 

ByleSy  Serjt.,  (with  whom  was  Qg'fe,)  in  support  of  the  demuner.  It 
does  not  appear  from  the  declaration,  that  the  defendant  was  let  into 
possession  of  the  public-house  which  was  the  subject  of  the  agreement. 
The  action,  therefore,  is  brou^t,  not  for  the  61/.,  the  balance  of  the  price 
of  the  fittings,  &c.,  but  for  the  30/.,  the  amount  agreed  upon  between 
the  parties  as  liquidated  damages  for  the  breach  of  the  agreement,  which, 
by  the  express  terms  of  the  contract,  is  pajrable  only  on  demand.  This  is 
a  collateral  sum,  for  which  no  action  lies  until  an  actual  demand  is  made : 
<«  fpr,(a)  the  request  is  parcel  of  the  contract,  and  must  be  proved ;  and 
no  action  arises  until  a  request  be  made.  The  omission  of  an  averment 
of  a  special  request  or  notice,  where  by  law  they  are  necessary,  is  matter 
of  substance,  and  may  be  taken  advantage  of  on  general  demurrer;  Bach 
v.  Owenj  5  T.  R.  409  ;  and  is  not  aided  after  verdict ;  Sushion  v.  ^spuir 
all  J  2  Dougl.  679 ;  and  the  general  averment  of  licet  uqpiue  nquUUuiinSi 
not  be  sufficient ;  Wallis  v.  ScoU,  1  Stra.  88."  So,  in  Carter  v.  1%, 
3  Campb.459,(a)  Lord  Ellenborough  ruled,  that,  where  to  debt  on  bond 
conditioned  for  the  payment  of  a  sum  of  money  on  demand^  the  defend- 
ant pleads  that  no  demand  was  made,  upon  which  issue  is  joined,  the 
plaintiff  must  prove  an  express  demand  before  action  brought.  Again, 
in  JfichoU  v.  Bromley y  2  Brod.  &  Bingh.  464,  5  J.  B.  Moore,  307,  it  was 
held,  that,  if  the  defeasance  on  a  warrant  of  attorney  state  that  it  is  given 
«o4Qi  to  secure  the  ^pajrment  of  a  sum  on  demand^  and,  in  case  de- 
''  fault  shall  be  made,  then  judgment  to  be  entered  up  and  execu- 
tion issue,  an  actual  demand  must  be  made ;  and  that  a  proposal  to  set- 
tle amicably  does  not  amount  to  such  a  demand.  And  in  SKn^iaon  v.  Rondkf 
2  B.  &  C.  682,  4  Dowl.  &  Ryl.  181,  it  was  held,  that,  where  an  act  of 
parliament  provides  for  the  payment  of  a  sum  of  money  on  demand,  no 
action  can  be  sustained  until  a  demand  has  been  made.  [Erle,  J.  The 
breach  alleged  in  the  declaration  is,  that  the  defendant  did  not  pay  the 
61/.,  or  fulfil  the  terms  of  the  agreement  so  to  do,  or  pay  the  30/.]  There 
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•M  two  breaehefe*  Aa  to  the  fiirmer  breach,  the  defendant  &  at  aU  eveoti 
entitlec}  to  judgment,,  as  the  declaration  does  not  diow  that  any  portion 
of  the  61/.  is  due. 

ChamnM^  Serjt.,>  coniriL    The  declaration  is  good.     It  sets  out  an 
agreement  under  which  the  plaintiff  contracted  to  sell  to  the  defendant 
eertain  fittings,  fixtures,  and  utensils  in  trade  for  65/.,  of  which  65/.  the 
sum  of  4/.  was  paid  at  the  time  of  signing  the  agreement,  and  the  resi> 
doe  was  to  be  paid  on  a  day  that  had  passed ;  and  it  avers  that  the 
flamtiff  was  ready  and  willing  to  deliver  the  said  fittings,  &c.^  to  the 
defendant,  and  to  make  certain  allowances  mentioned  in  the  agreement 
The  money  was  to  be  paid,  not  on  demand,  but  on  the  performance  by 
tke  plaintiff  of  a  condition  precedent,  which  the  declaration  avers  that  he 
was  ready  and  willing  and  offered  to  perform.    The  declaration  thei^ 
Sue  shows  a  good  cause  of  action  in  respect  of  the  61/.    The  penalty 
atands  upon  a  totally  different  footing.     [Maule,  J.    You  contend  that 
the  plaintiff*  has  declared,  not  for  the  30/.,  but  for  damages  for  the  non- 
payment of  the  61/.]    Precisely  so.    In  Williams's  Saunders,  6th  edit; 
V(d.  i.,  p.  58  by  n.  (</),  it  is  said :  «  Where  the  penalty  is  *con*-     r^cviQ 
tained  in  any  other  instrument  than  a  bond,  damages  may  be  re- 
covered beyond  it;  Whder  v.  Trimmer^  1  W.  Blac.  395;  Harrison  ▼» 
Wfighij  13  East,  343  ;  for,  the  plaintiff  has  his  option  to  sue  either  for 
the  penalty  or  for  the  breach  of  contract.    If  he  sue  for  the  penalty^in  aa 
action  of  dM^  the  case  is  within  the  statute  8  &  9  W.  3,  and  its  provisions 
must  be  complied  with ;  but,  if  he  sue  either  in  covenant  or  assumpat, 
according  as  the  writing  which  contains  the  penalty  is  under  seal  or  not^ 
he  proceeds  for  damages ;  and  it  is  immaterial  whether  he  claims  the 
penalty  or  not,  for  the  jury  are  not  bound  to  give  that  sum,  but  may  give 
more  or  less,  as  they  think  fit.  "(a)    Ihrruon  v.  Wright  was  an  action  of 
assumpsit  upon  a  memorandum  of  charter  describing  the  agreement  of  the 
defendant,  the  ship-owner,  to  proceed  with  all  convenient  speed  to  a 
foreign  port,  and  there  load,  within  twenty  running  days,  a  cargo  firom 
the  plaintiff's  factors,  and  therewith  return  home,  and  in  fifteen  running 
days  deliver  the  same,  on  payment  of  certain  freight,  concluding  with  a 
certain  penalty  for  ncn^ferformance ;  and  it  was  held  that  the  plaintiff 
mig^t  recover  damages  on  the  breach  of  the  contract  in  the  defendant's 
not  permitting  the  vessel  to  proceed  on  the  voyage,  beyond  the  amount 
of  the  penalty.     Here,  there  is  a  perfectly  good  breach  in  the  non-pay- 
ment of  the  61/.  on  the  30th  of  July ;  and  the  allowance  in  respect  of 
the  rent,  rates,  taxes,  &c.y  clearly  was  not  a  condition  precedent  to  the 
plaintiff's  rig^t  to  recover  that  sum. 

Byfet,  Serjt.,  in  reply.  Upon  this  declaration  the  61/.  were  never  due. 
If  the  allegation  as  to  the  30/.  was  *struck  out,  the  declaration  rvngo 
clearly  would  be  insufficient.    The  agreement  is  strictly  an  agree- 

(«)  T1i»  «Mi9M  of  «  bond  mar  <">«  '^  eovemani  tat  the  penaltj ;  mnd,  ^vcrr,  whethsr  ba  may 
imt  wm  in  cuioniwl  ftr  tiw  lim  dae  by  Uie  eondition.    Sea  Cawi  in  Chan.  S94. 
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meDt  of  parchase.  The  payment  of  the  611.  and  the  giving  possession 
of  the  public-house  were  to  be  contemporaneous  acts.  [Erl£}  J.  Pos- 
session of  tlie  fittings,  Suc,^  was  not  to  be  given  until  65/.  had  oeenpaid: 
buty  notwithstanding  that,  I  apprehend  the  property  in  them  passed  to 
the  defendant  by  the  contract.]  Suppose  the  property  did  pass,  the 
question  is,  does  it  appear,  upon  this  declaration,  that  the  61/.  ever  became 
payable  ?  There  are,  at  all  events,  two  separate  and  distinct  breaches, 
the  one  for  non-payment  of  the  61/.,  the  other  for  non-payment  of  the 
30/.  [Cresswell,  J.  I  entertain  great  doubt  whether  that  is  so.  The 
object  of  negativing  the  payment  of  the  30/.  was,  to  rebut  any  inference 
that  the  defendant  had  satisfied  the  terms  of  the  contract  by  payment  of 
that  sum.]  Taking  the  whole  together,  the  plaintiff  has  agreed  to  set  his 
damages  at  30/.  [Cresswell,  J.  That  is  for  the  jury.] 
.  TiNDAL,  C.  J.  U  it  could  be  shown  that  the  action  is  brought  in  re- 
spect of  the  30/.  penalty  only,  no  doubt  the  objection  would,  on  the 
authority  of  Birk$  v.  TVtjpe/,  be  valid,  inasmuch  as  no  demand  of  that 
sum  is  averred  in  the  declaration.  The  introduction^  however,  of  a 
penalty  does  not  preclude  the  plaintiff  from  suing  for  the  non-performance 
of  the  agreement  as  to  the  61/.  The  declaration  sets  out  the  agreement, 
and  avers  the  plaintiff's  readiness  and  willingness,  and  an  offer  on  bis 
part,  to  perform  the  agreement ;  and  then  it  alleges  for  breach,  that, 
although  the  defendant  paid  the  deposit  of  4/.,  yet  he  did  not  nor  would 
pay  the  plaintiff  61/.,  or  any  part  thereof,  or  fulfil  the  terms  of  the  said 
agreement  so  to  do.  That  is  a  perfectly  good  breach ;  and  when  the 
*2511  P^^^^  S^^  ^^  ^^  negative  the  ^payment  of  the  30/.,  it  is  merely 
^  for  the  purpose  of  excluding  the  supposition  that  the  breach  has 
been  satisfied  by  his  acceptance  of  the  stipulated  penalty. . 
The  rest  of  the  court  concurred.  Judgment  for  the  plaintiff. 
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B.  gave  to  A.  the  foUowing  guarantee :  «  Ab  you  are  about  to  enter  upon  tranaactioni  in  bvi- 

•  noM  with  C,  with  whom  you  have  already  had  dealings,  in  the  ooune  of  which  C.  v»J 
from  time  to  time  become  largely  indebted  to  you ;  in  consideration  of  your  doing  so,  I  hereby 
agree  to  be  responsible  to  you  for,  and  guarantee  to  you,  the  payment  of  any  rams  of  money 
which  C.  now  is,  or  may  at  any  time  be,  indebted  to  you,  so  that  I  am  not  called  upoo  to 
pay  more  than  the  sum  of  2000/.**  There  had  been  considerable  dealings  between  A.  •n<i 
C.  prior  to  the  date  of  the  guarantee,  consisting  of  loans  of  money,  payments  made  for,  lod 
goods  rapplied  to  C.  by  A  ^  the  credit  upon  which  had  not  then  expired,  and  those  dealmgf 
had  been  to  a  smaU  extent  since  continued :  HtU,  that  the  guarantee  disclosed  a  suiScioit 
consideration,  for  the  payment  as  well  of  the  past  as  of  the  future  debt 

The  declaration  alleged  the  existence  of  prior  dealings  between  A.  and  C,  of  the  three  desaif^ 
,  tions  above  mentioned,  and  then  went  on  to  state,  that,  in  consideration  that  A.  would  ooih 
tinue  such  dealings  as  aforesaid  with  C,  B.  promised  A.  to  be  responsible  for  and  to  gutita- 
tee  the  payment  of  any  sums  of  money  which  C.  then  was  or  at  any  time  thei^eafter  wi^^ 
be  indel^  to  A.  in  the  course  of  such  dealings  as  aforesaid ;  that  U  to  $ay,a»  wiU  mrof^ 
of  the  iaid  nimt  of  money  bo  lent  and  adoannd  on  crtdit  at  afontaidfand  of  tht  taid  mm  of 

.  money  to  paid,  laid  omt,  and  expended  on  credit  at  aforetaidf  and  of  the  taSd  goodt  to  toUet 
endit  at  afonaavd^  amd  wAicA  rc^citvc  creditt  wen  wholly  tnwagnred  at  aforuaH  attktttm 
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of  tk€  ioid  promm,at  abo  inmptct  of  meh  diaSmgt  to  to  bi  toHiUimtd  a$  aftro^ 
taidj  wo  that  G.  should  not  be  called  on  to  pay  more  than  80002. :  Ueld^  that  then  waa  no 
variaDoe  between  the  declaration  and  the  proof;  and  that  the  declaration  waa  good. 

AsguMPsiT,  upon  a  guarantee.  The  declaration  stated,  that,  before 
and  at  the  time  of  the  making  of  the  promise  of  the  defendant,  the  plain- 
tifls  had  been  and  were  merchants  using  the  style  and  firm  of  Nathaniel 
Johnston  &  Sons,  and,  as  such  merchants,  had,  in  the  way  of  their  trade 
and  business,  had  dealings  with  a  certain  other  firm  using  the  name,  style, 
and  firm  *of  Claridge,  Brothers,  &  Nicholls,  in  and  about  the  r*ogo 
lending  and  advancing  on  credit  to  the  said  firm  of  Claridge, 
Brothers,  &  Nicholls,  certain  sums  of  money  in  the  way  of  their  said  trade 
and  business,  and  in  and  about  the  paying,  laying  out,  and  expending 
on  credit  for  the  same  firm  of  certain  other  sums  of  money  in  the  way  of 
their  said  trade  and  business,  and  in  and  about  the  selling  and  delivering 
on  credit  to  the  same  firm  of  certain  goods  in  the  way  of  their  said  trade 
and  business ;  that  the  plaintifis  had,  in  the  course  of  the  said  dealings, 
lent  and  advanced  on  credit  to  the  same  firm,  at  the  request  of  the  same 
firm,  divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of 
inoney,  to  wit,  1941.  2^.  lOcf.,  and  had  also,  in  the  course  of  the  said 
dealings,  paid,  laid  out,  and  expended  on  credit  for  the  same  firm,  at  the 
request  of  the  same  firm,  divers  other  sums  of  money,  amounting  to  a 
la^e  sum  of  money,  to  wit,  92/.  13s.  9(2.,  and  had  also  in  the  course  of 
the  said  dealings  sold  and  delivered  on  credit  to  the  same  firm,  at  the 
request  of  the  same  firm,  certain  goods  at  and  for  certain  prices,  amount- 
ing m  the  whole  to  a  large  sum  of  money,  to  wit,  3079/.  6;.,  which 
respective  credits  were  wholly  unexpired,  and  which  three  last-mentioned 
JseTeral  sums,  amounting  in  the  whole  to  a  large  sum,  to  wit,  3366/.  6$. 
9d,  were  wholly  unpaid  at  the  time  of  the  making  of  the  said  promise — 
of  all  which  the  defendant,  at  the  time  of  the  making  of  his  said  promise, 
had  notice ;  that  thereupon,  whilst  the  said  respective  credits  were  so 
unexpired,  and  the  said  three  several  sums,  amounting  to  the  said  large 
9um  of  money  as  aforesaid,  to  wit,  3366/.  2s.  7(/.,  were  so  unpaid  as 
aforesaid,  to  wit,  on  the  1st  of  June,  1843,  in  consideration  that  the 
plaintifis  would  continue  such  dealings  as  aforesaid  with  the  said  firm  of 
Claridge,  Brothers,  &  Nicholls,  he  the  defendant  promised  the  plaintifis 
to  be  responsible  to  the  ^plaintifis  for,  and  to  guarantee  to  the  r«ogQ 
plaintifis,  the  payment  of  any  sums  of  money  which  the  said  firm 
of  Claridge,  Brothers,  &  Nicholls, — whether  it  might  consist  of  the  same 
members  as  at  the  present  time,  to  wit,  the  said  Francis  Claridge,  George 
Claridge,  and  John  Nicholls,  or  others, — then  were  or  at  any  time  there- 
after might  be  indebted  to  the  plaintifis  in  the  course  of  such  dealings  as 
aforesaid,  that  is  to  say,  as  well  in  respect  of  the  sums  of  money  so  lent 
and  advanced  on  credit,  and  of  the  sums  of  money  so  paid,  laid  out,  and 
expended  on  credit,  and  of  the  goods  so  sold  and  delivered  on  credit, 
and  which  respective  credits  were  wholly  unexpired  at  the  time  of  the 
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making  of  tbe  said  promise,  as  also  in  respect  of  such  dealings  so  to  be 
continued^  so  that  the  defendant  should  not  be  called  on  to  pay  more 
than  2000/.  Averment,  that  the  plaintifis,  confiding  in  the  said  promise, 
did  afterwards  continue  such  dealings  as  aforesaid  with  the  said  firm  of 
Claridge,  Brothers,  &  Nicholls,  to  wit,  from  the  time  of  the  making  of  the 
said  promise  hitherto,  and  did  afterwards,  in  the  course  of  such  dealings 
so  continued  as  aforesaid,  pay,  lay  out,  and  expend  for  the  said  firm  of 
Claridge,  Brothers,  &  Nicholls,  on  certain  credit  then  agreed  upon 
between  the  plaintiffs  and  the  said  firm  of  Claridge,  Brothers,  ft 
Nicholls^  to  wit,  such  credit  as  was  so  given  before  the  making  of  the 
said  promise  in  respect  of  moneys  so  paid,  laid  out,  and  expended  as 
first  aforesaid,  certain  sums  of  money,  amounting  in  the  whole  to  a  laige 
sum  of  money,  to  wit,  700/.  10;.  2d.,  which  the  said  firm  of  Ghridge, 
Brothers,  &  Nicholls  from  time  to  time  had  occasion  for,  and  required 
of  tbe  plaintiffs,  in  the  way  of  their  said  trade  and  business ;  that  the 
plaintiffi  did  also,  after  the  making  of  the  said  promise,  and  before  the 
commencement  of  the  suit,  in  the  course  of  such  dealings  so  continued 
as  aforesaid,  sell  and  deliver  to  the  said  firm  of  Claridge,  Brothers,  k 
•2541  *Nicholls,  on  certain  credit  then  agreed  upon  between  the  plain- 
tiffs and  the  said  firm  of  Claridge,  Brothers,  &  Nicholls,  to  wit, 
such  credit  as  was  so  given  as  aforesaid  before  the  making  of  the  said 
promise  in  respect  of  goods  so  sold  and  delivered  as  first  aforesaid,  cer- 
tain  other  goods  of  great  value,  which  they  the  said  firm  of  Claridge, 
Brothers,  tx,  Nicholls  from  time  to  time  had  occasion  for  and  required  of 
the  plaintiffs  in  the  way  of  their  said  trade  and  business,  and  at  and  for 
certain  reasonable  prices  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  26/. ;  and,  although  the  said  credit  and  time  for  payment  of  part 
of  the  said  moneys  so  paid,  laid  out,  and  expended  as  aforesaid  by  the 
plaintiffs  for  the  said  firm  of  Claridge,  Brothers,  &  Nicholls,  after  the 
making  of  the  said  promise,  amounting  to  a  certain  large  sum,  to  vit, 
242/.  5;.  l(f.,  had  elapsed ;  and  although  the  said  credit  and  time  for 
payment  of  the  price  of  part  of  the  said  goods  so  sold  and  delivered  as 
aforesaid  by  the  plaintiffs  to  the  said  firm  of  Claridge,  Brothers,  & 
Nicholls,  before  the  making  of  the  said  promise,  amounting  to  a  certain 
other  large  sum,  to  wit,  1135/.  3^.  3(/.,  had  also  elapsed;  which  two 
last-mentioned  sums  of  242/.  5^.  Id.  and  1135/.  3s.  Sd.,  amounted 
together  to  a  much  less  sum  than  the  said  sum  of  2000/.,  to  wit,  to  1377i. 
&.  4(/. ;  yet  tl)e  said  firm  of  Claridge,  Brothers,  &  Nicholls  had  not 
although  they  were  afterwards,  to  wit,  on  the  1st  of  August,  1843, 
requested  so  to  do,  as  yet  paid  to  the  plaintiffs  the  last*mentioned  part 
of  the  said  moneys  so  paid,  laid  out,  and  expended  as  aforesaid,  after 
the  making  of  the  said  promise,  or  any  part  thereof,  or  the  said  price  of 
the  last-mentioned  part  of  the  goods  so  sold  and  delivered  as  aforesaiC 
before  the  making  of  the  said  promise,  or  any  part  thereof,  but  hadwhoD^ 
neglected  and  refused  so  to  do ;  of  all  which  premises  die  defendant 
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ifierwardsy  to  wH,  on  the  day  and  year  last  aforesaid,  had  notice ;  yet  the . 
'defendant  had  not  as  yet  accounted  to  the  plaintifis,  or  paid  to     r«255 
the  plaintiffi,  the  last-mentioned  part  of  the  said  moneys  so  paid, 
laid  out,  and  expended  as  aforesaid  after  the  making  of  the  said  promise, 
or  any  part  thereof,  or  the  said  price  of  the  last-mentioned  part  of  the 
goods  so  sold  and  delivered  as  aforesaid  before  the  making  of  the  said 
promise,  or  any  part  thereof,  although  he  the  defendant  was  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  requested  by  the  plaintifis  so 
to  do,  and  had  wholly  neglected  and  refused,  and  still  wholly  neglected 
and  refused,  so  to  do,  and  the  last-mentioned  part  of  the  said  moneys  so 
paid,  laid  out,  and  expended  as  aforesaid  after  the  making  of  the  said 
promise,  and  the  said  price  of  the  last-mentioned  part  of  the  goods  so 
sold  and  delivered  as  aforesaid  before  the  making  of  the  said  promise, 
still  remained  wholly  due  and  unpaid  to  the  plaintifis. 
The  declaration  also  contained  a  count  npon  an  account  stated. 
The  defendant  pleaded,  first,  non  assumpsit ;   secondly,  to  the  first 
oennt,  that  the  several  credits  in  that  count  mentioned  were  not,  nor 
was  any  of  them,  at  the  time  of  the  msdring  of  the  promise  therein  alleged, 
unexpired,  in  manner  and  form  as  therein  alleged,  but,  on  the  contrary 
thereof,  had,  and  each  and  every  of  them  had  respectively,  before  then 
expired ;  thirdly,  to  the  first  count,  that  the  plaintifis  did  not«  after  the 
making  of  the  said  promise,  continue  such  dealings  as  aforesaid,  or  any 
dealings  whatever,  with  the  said  firm  of  Claridge,  Brothers,  &  Nicholls,  in 
manner  and  form  as  therein  alleged.    There  was  also  a  plea  of  fraud  and 
covin,  which,  however,  was  abandoned  at  the  trial. 

The  cause  was  tried  before  Cresswixl,  J.,  at  the  adjourned  sittings  in 
London,  after  Trinity  Term  last. 

The  fiM^ts  that  appeared  in  evidence  were  as  follow : — The  plaintifis 
were  wine  importers,  trading  under  the  firm  of  Nathaniel  Johnston  &  Sons, 
at  Bordeaux,  Paris,  *and  London.  The  defendant  was  the  father  r«255 
of  Mr.  John  Nicholls,  of  the  firm  of  Claridge,  Brothers,  &  NidioUs 
in  the  declaration  mentioned,  who  carried  on  business  as  wine-merchants 
in  Pudding  Lane,  London.  The  plaintifis,  who  had  had  dealings  with 
Claridge,  Brothers,  &  Nicholls,  from  the  month  of  November,  1840,  on 
the  4th  of  April,  1842,  addressed  the  follovring  letter  to  the  defendant, 
then  at  Toulouse : — 

<<Sir, — Having  permission  firom  your  son,  Mr.  John  Nicholls,  to  address 
pn,  we  take  the  liberty  of  troubling  you  with  a  few  lines,  being  about  to 
entor  into  a  transaction  with  the  highly  respectable  and  very  rising  firm 
of  Messrs.  Claridge,  Brothers,  &  Nicholls,  which  house  has  every  pros- 
pect of  commanding  that  position  in  the  wine-market  that  the  character 
of  the  young  men  engaged  in  it  deserves.  Before  terminating  the  pro- 
posed transaction,  which  is  of  considerable  amount,  it  would  be  satisfac- 
tory to  us  to  hear  from  you  yourself  that  it  is  your  intention  to  assist  your 
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son  to  sach  an  extent  as  to  justify  Messrs.  Claridge,  BrotherSi  &  lAdioIls 
entering  into  an  engagement  requiring  additional  capital. 

(Signed)    <«  Nathaniel  Johnston  &  Sons." 

On  the  9th  of  April,  the  defendant  addressed  to  the  plaintifis  the  fol- 
lowing letter  in  reply : — 

«  Gentlemen, — I  felt  highly  gratified  by  the  kind  terms  in  which  you 
express  yourselves  of  my  son  and  his  partners,  in  your  note  of  the  4th  of 
April.  I  am  persuaded  they  will  always  be  solicitous  to  merit  the  esteem 
and  confidence  of  your  eminently  respectable  house..  As  soon  as  I  arrire 
in  London,  (which  will  be  in  the  course  of  next  June,)  I  shall  enter  into 
arrangements  for  assisting  the  firm  of  Claridge  &  Co.  as  far  as  my  means 
will  enable  me.  (Signed)    Fbank  Nicholls." 

On  the  23d  of  April,  1842,  the  plaintififs  sold  to  Claridge,  Brothers,  & 
^n^'jl  NichoOs  sixty-seven  hogsheads  *of  claret  at  a  credit  of  fifteen 
^  months :  upon  this  transaction  there  was  due  to  the  plaintifis  at 
the  time  of  bringing  the  action  a  balance  of  11351.  3s.  3d.  On  the  I8th 
of  May,  1843,  Mr.  Judd,  one  of  the  plaintififs,  wrote  to  the  defendant  as 
follows : — 

(<  My  dear  sir, — I  had  the  pleasure  of  writing  to  you  last  year  at  Tou- 
louse, and  now  take  the  liberty  of  again  doing  so,  feeling  sure  that  yoa 
now  have  as  much  interest  in  the  well-bemg  of  that  respectable  finn, 
Messrs.  Claridge,  Brothers  &  Co.,  as  at  that  period.  Under  these  cir* 
cumstances  I  venture  to  address  you,  as  I  wish  to  avoid  having  to  re- 
proach  myself  hereafter  for  not  acting  as  I  consider  it  is  my  duty  both  as 
regards  them  and  my  partners.  The  nature  of  their  business  requires  a 
larger  capital  than  they  now  have  to  cany  it  on  with  advantage  to  them- 
selves ;  and  I  am  convinced  you  will  agree  with  me,  that  it  is  the  height 
of  imprudence  for  a  house  being  obliged,  in  order  to  attain  the  position 
it  is  seeking,  to  trade  considerably  beyond  its  capital,  which  I  considei 
to  be  the  case  with  the  firm  in  question. 

"Referring  to  your  note  of  the  9th  of  April,  1842,  in  which  you  state 
your  willingness  to  promote  their  prospects  in  the  best  way  you  can,  I 
am  induced  to  write  to  you  to  ask  you  if  you  have  any  objection  to  be- 
come security  for  them  to  the  extent  of  1500/.  or  2000/.,  as  I  am  willing 
to  assist  them  with  money  and  credit  in  addition  to  the  large  account 
now  open  between  us :  but,  as  the  vicissitudes  in  business  are  great,  I 
feel  bound  to  make  this  request,  in  consideration  of  my  partners,  though 
I  beg  you  to  understand  most  distinctly  that  my  confidence  in  them  is 
unshaken.  Your  son  and  his  friends  are  unconscious  of  my  having  ^|* 
ten  to  you ;  therefore  you  are  at  liberty  to  make  the  contents  of  this 
letter  knovni  to  them,  or  not,  as  you  may  deem  fit. 

(Signed)    «J.  P.  Judd." 

•2681        *'^^  *^  ^^^^^  ^^  defendant,  on  the  23d  of  May,  sent  the  fti* 
lowing  reply : — 
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<«lyfy  dear  sir, — ^I  have  to  apologize  for  delaying  to  answer  your  letter 
of  the  I8th ;  but  I  thought  it  right  to  avail  myself  of  your  permission  to 
eommunicate  the  contents  to  my  son,  who  also  wished  to  consult  his 
partners.  They  agree  in  thinking  that  it  is  unnecessary  for  me  to  enter 
into  any  security  at  present.  I  still  adhere  to  my  declaration  in  the  letter 
you  allude  to,  viz.  that  it  is  my  determination  to  support  the  firm  to  the 
utmost  of  my  power,  having,  as  you  justly  remark,  as  much  interest  in 
their  well  being  as  ever.  (Signed)    Frank  Nicholls." 

The  plaintiflfs  having  declined  to  give  further  credit  to  Claridge,  Bro- 
tfiers,  &  Nicholls,  without  security,  the  defendant,  on  the  30th  of  May, 
1843,  wrote  to  Mr.  Judd  as  follows : — 

<<  My  dear  sir, — ^Having  communicated  with  my  son  and  his  partners, 
I  beg  to  inform  you  that  I  have  no  objection  to  become  security  for  the 
firm  of  Claridge,  Brothers,  &  Nicholls^  to  the  amount  of  2000/. 

(Signed)    Frank  Nicholls." 

On  the  same  30th  of  May,  the  plaintiffs  sold  to  Claridge,  Brothers,  & 
Nicholls,  another  parcel  of  wines,  to  the  amount  of  718/.,  at  a  credit  of 
turenty-seven  months :  but,  finding  that  the  defendant's  letter  of  that  date 
did  not  amount  to  an  absolute  guarantee,  Mr.  Judd,  on  the  1st  of  June, 
wrote  to  him  as  follows : — 

i<Hy  dear  sir, — I  am  in  receipt  of  your  esteemed  favour  of  the  30th 
ult.,  in  which  you  state  you  have  no  objection  to  become  security 
for  the  firm  of  Claridge,  Brothers,  &  Nicholls  to  the  amount  of  2000/. 
Now,  as  the  wording  of  this  would  ijpnder  your  kind  intentions  r«05Q 
^totally  unavailable,  I  take  the  liberty  of  sending  you  a  proformd 
letter,  which  I  feel  sure  you  will  not  object  to  address  to  Nathaniel  Johns* 
ton  &  Sons.  (Signed)    J.  P.  Judd." 

Upon  receipt  of  this  letter,  the  defendant  copied  the  guarantee  which 
was  enclosed  in  it,  and  returned  it  signed  and  addressed  as  requested. 
Tbe  guarantee  was  as  follows : — 

(<  June  1st,  1843. 
«  To  Messrs.  Nathaniel  Johnston  &  Sons,  6  Mark  Lane : 
« Gentlemen, — As  you  are  about  to  enter  upon  transactions  in  busi- 
ness with  Messrs.  Claridge,  Brothers,  &  Nicholls,  with  whom  you  have 
already  had  dealings,  in  the  course  of  which  they  may  from  time  to  time 
become  largely  indebted  to  you ;  in  consideration  of  your  doing  so,  I 
hereby  agree  to  be  responsible  to  you  for,  and  guarantee  to  you  the  pay- 
ment of,  any  sums  of  money  which  that  firm — whether  it  may  consist  of 
the  same  members  as  at  present  or  others — now  is  or  may  at  any  time  be 
indebted  to  you,  so  that  I  am  not  called  upon  to  pay  more  than  the  sum 
of  2000/.  (Signed)    Fbank  Nicholls." 

Claridge,  Brothers,  &  Nicholls,  before  the  date  of  the  guarantee,  be- 
sides the  debt  due  firom  them  to  the  plaintiffs  for  wines,  were  largely 
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uniebted  to  taem  for  cash  advanced,  and  for  payments  made  on  (bA 
account  for  duties.  The  only  sales  of  wine  made  to  them  subsequently 
to  the  date  of  the  guarantee  were,  one  of  14/.  on  the  14th  of  August^and 
one  of  12/.  on  the  1st  of  September,  1843.  But  (3aridge,  Brothers, 
&  Nkholls,  had  not  asked  for  further  credit  since  the  date  of  the 
guarantee. 

*2601  *^^  ^  ^^^  ^^  ^^  defendant  it  was  insisted,  that  there  was 
^  no  consideration  for  the  defendant's  undertaking  apparent  on  the 
face  of  the  instrument  declared  on,  so  far  as  concerned  the  antecedent 
debt,  and  that  there  was  a  variance  between  the  guarantee  and  the  decla- 
ration, the  latter  being  applicable  only  to  future  dealings  between  the 
plaintiffs  and  the  firm  of  Claridge,  Brothers,  &  Nicholls,  and  the  former 
speaking  of  new  dealings,  and  also  the  continuance  of  the  old  ones.  It 
was  also  objected  that  there  had  been  no  such  continuance  of  the  deal- 
ings as  contemplated  by  the  guarantee,  and  consequently  that  the  con- 
dition upon  which  alone  the  defendant's  liability  was  to  attach,  had  not 
been  performed. 

This  latter  point  was  submitted  to  the  jury,  who  returned  a  rerdiet  for 
the  plaintiffs,  damages  1377/.  &.  4d, ;  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit  on  tiie  grounds  urged. 

Channelly  Serjt.,  (with  whom  was  Ogk^)  in  Michaelroas  term  last 
obtained  a  rule  nisi  accordingl/,  and  also  in  arrest  of  judgment ; — 
Madle,  J.,  suggesting  that  the  point,  if  there  were  any  foundation 
for  it,  was  upon  the  record.  The  cases  of  Wood  v.  Benson^  2  Cr, 
&  J.  94,  and  Bathes  v.  Toddy  1  P.  &  D.  138,  8  Ad.  &  E.  846,  were 
cited. 

Skeej  Serjt.,  (with  whom  was  Pearsony)  now  showed  cause.    There  is 
no  pretence  for  this  motion.     The  declaration  describes  a  course  of  deal- 
ing between  the  plaaitifis  and  Claridge,  Brothers,  &  Nicholls ;  and  goes 
on  to  allege,  that,  m  consideration  that  the  plaintiffs  would  continue  sucii 
dealings,  the  defendant  promised  to  be  answerable  for  any  debt  then  dae, 
or  which  thereafter  might  become  due,  to  the  plaintiffs  from  Claridge, 
*2611    *^^^^^^>  ^  Nicholls.    It  is  to  be  contended  on  the  part  of  the 
•    defendant  that  the  guarantee  contemplated,  not  the  continuance 
of  the  prior  course  of  dealing,  but  the  entering  into  new  transactions' 
The  real  meaning  of  the  contract,  however,  was,  that,  in  consideratioo 
that  the  plaintiffs  would  continue  the  old  course  of  dealing  by  enteiiDg 
into  new  transactions  gusdem  generisy  the  defendant  promised  to  payaoj 
debt  contracted  by  the  firm  in  the  course  of  such  dealings.    [Cbess* 
WELL,  J.     Suppose  the  plaintiffs  had  abandoned  the  wine  trade,  and 
entered  into  some  other — the  tobacco  trade,  for  instance — would  the 
guarantee  have  applied  to  dealings  with  them  in  such  new  trade  ?J  P^ 
bably  not :  the  subsequent  dealings  must  be  dealings  of  the  same  de* 
seription  as  the  old  ones.    In  Woodr.  Bensony  2  Cr.  &  J.  94,  the  guarao* 
tee  was  in  these  words :  <<  I  engage  to  pay  the  directors  of  the  Manchester 
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Gas  Woiksi  or  their  cdlector,  for  all  the  gas  which  may  be  consumed  in 
die  minor  theatre,  and  by  the  lamps  outside  the  theatre,  during  the  time 
it  is  oceupied  by  my  brother-in-law,  Mr.  N. ;  and  I  do  also  engage  to  pay 
fitfuU  -arrears  which  may  be  now  due ;"  and  it  was  held,  that  the  agree- 
ment was  void  as  to  the  arrears,  the  consideration  for  the  promise  to  pay 
tke  bygone  debt  not  being  sufficiently  apparent  on  the  iace  of  the  -agree* 
ment,  but  that  the  defendant  was  liable  for  the  amount  of  tiie  gas  subse- 
quently supplied,  under  a  count  for  goods  sold  and  delivered.    [Eele,  J. 
There  is  no  necessity  for  citing  authorities  to  show  that  the  consideration 
may  be  past  (a)  as  well  as  Juture  advances.     Maule,  J.     The  dealings 
here  are  sufficiently  defined  as  to  their  nature  and  quality:  but  the  ob- 
jection is,  the  want  of  a  precise  definition  of  quantity :  and  the  ques* 
tion  is,  whether  the  contract  provides  that  future  credit  shall  be  given 
*to  any  amount  at  all.]    The  case  of  Russell  v.  Mosdeyy  3  Bro.     r^ago 
&Bingh.  211,  6  J.  B.  Moore,  521,  was  open  to  the  same  remark; 
there,  the  guarantee  was  as  follows :  « I  hereby  guarantee  the  present 
account  of  H.  N.  due  to  R.  T.  S.,  of  112/.  11;.  4ci.,  and  what  she  may 
oo&tract  fipom  this  date  to  the  30th  of  September  next:"  and  it  was  held 
that  die  consideration  was  sufficiently  disclosed.     In  Kennaway  v.  f)re» 
ferwm,  5  M.  &  W.  498,  a  guarantee  was  given  in  the  following  terms : 
«I  hereby  gaarantee  to  you  the  sum  of  250/.  in  case  Mr.  P.  should  make 
default  in  the  capacity  of  agent  and  traveller  to  you  ;**  and  it  was  held 
that  the  consideration  sufficiently  appeared  on  the  face  of  the  instrument. 
[Maule,  J.     There  the  guarantee  had  reference  to  fte  future  employ- 
ment of  the  agent.]    That  is  not  the  necessary  or  the  natural  meaning  of 
&e  instrument.     Pabke,  B.,  there  observed  :  <<  It  is  said,  and  truly,  that, 
in  the  present  case,  there  was  no  binding  contract  on  the  plaintifls,  and 
ftat,  notwithstanding  the  guarantee,  they  were  not  bound  to  employ 
Paddon.    But  a  great  number  of  the  cases  are  of  contracts  not  binding  on 
both  sides  at  the  time  when  made,  and  in  which  the  whole  duty  to  be 
performed  [b)  rests  with  one  of  the  contracting  parties.     A  guarantee  falls 
Under  that  class ;  when  a  person  says,  <  In  case  you  choose  to  employ 
&is  man  as  your  agent  for  a  week,  I  will  be  responsible  for  all  such  sums 
as  he  shall  receive  during  that  time  and  neglect  to  pay  over  to  you,'  th«» 
paity  indemnified  is  not  therefore  bound  to  employ  the  person  designated 
by  the  guarantee ;  but  if  he  do  employ  him,  then  the  guarantee  attaches 
and  becomes  binding  on  the  party  who  gave  it.    It  is  therefore  no  ob- 
jection, in  the  present  case,  to  say,  that  the  plaintiffs  were  not  obliged 
to  take  Paddon  into  their  service  ;  they  might  do  so  or  not,  as  they  pleased ; 
but, •having once  done  so,  the  guarantee  attaches,  and  the  defendant    r^ogo 
becomes  responsible  for  the  default."    In  Raikes  v.  ToeW,  1  P.  &    '• 
D.  138, 8  Ad.  &  E.  846,  the  consideration  for  guarantying  past  advances 

(«)  Bm,  to  make  put  adfvnoM  to  A.  m  conaideratioa  §ot  a  ptomiie  by  B^  rach  advanecc 
moat  hive  been  made  at  tht  rtqueit  of  B. 
(i)  t  c.  the  only  act  which  there  is  a  binding  engagement  to  perform, 
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was  not  apparent  on  the  face  of  the  instrument.  Here,  the  continuance 
of  the  dealings  was  ample  consideration ;  and  the  jury  have  expressly 
found  that  the  dealings  were  bond  fide  continued.  At  all  events,  assum- 
ing that  there  was  a  variance,  it  was  one  that  was  amendable.  The 
counsel  for  the  defendant  admitted  at  the  trial  that  it  was  so.  [Cress- 
WELL,  J.  You  did  not  ask  to  be  allowed  to  amend,  and  therefore  the 
court  cannot  help  you.]  The  learned  judge  was  not  distinctly  asked  to 
reserve  to  the  plaintiffs  leave  to  amend,  merely  because  the  point  was 
not  pressed  against  him.  [Maule,  J.  The  defendant's  counsel  seems 
to  have  assented  that  the  variance,  if  any,  was  amendable ;  and  no  more 
was  said.  I  should  infer  that  the  objection  had  been  given  up.]  The 
declaration  well  describes  the  contract ;  end  there  is  no  ground  for 
arresting  the  judgment. 

Channellf  Serjt.,  in  support  of  the  rule.  If  upon  the  fece  of  the  con- 
tract as  proved  there  be  no  sufficient  consideration,  the  defendant  is  en- 
titled to  a  nonsuit,  or  to  a  verdict  on  non  assumpsit.  [Maule,  J.  Sup- 
pose a  declaration  states  a  promise,  without  consideration,  to  pay  the 
debt  of  a  third  person,  and  the  defendant  pleads  non  assumpsit  only, 
would  not  the  plaintiff,  on  proof  of  such  a  promise  as  alleged  in  the  de- 
claration, be  entitled  to  succeed  on  that  issue  ?]  Since  the  new  rules  it 
has  been  held,  that  the  statute  of  frauds  need  not  be  specially  pleaded, 
but  may  be  given  in  evidence  under  non  assumpsit.(a)  To  satisfy  the 
*2641    ^^^^^^9  there  must*be  a  memorandum  in  writing  showing  a  con- 

.  sideration  as  well  as  a  promise ;  Wain  v.  WarUers^  5  East,  10, 
1  J.  P.  Smith,  299  ;  Saunders  v.  Wakefieldy  4  B.  &  Aid.  595.  The  de- 
fendant  is  entitled  to  contend  that  the  plaintiff  has  failed  to  prove  the 
issue  on  non  assumpsit  unless  he  shows  that  the  promise  was  made  on  a 
good  consideration.  The  guarantee  here  is  given  in  respect  of  a  by-gone 
debt,  and  of  a  liability  to  arise  out  of  future  dealings:  but  the  character 
and  extent  of  those  dealings  are  wholly  undefined.  Undoubtedly,  it  is 
not  necessary  that  the  consideration  for  the  defendant's  promise  shoold 
be  stated  in  distinct  terms  on  the  face  of  the  guarantee :  it  is  enough  if 
it  appears  by  necessary  implication.  All  the  cases  to  be  found  in  the 
books,  are  cases  where  the  liability  of  the  party  was  to  arise  out  of  future 
transactions.  Such  were  the  cases  of  Stadt  v.  LUly  9  East,  348 ;  Ken$iittB<V 
V.  Treleavan,  5  M.  &  W.  498 ;  Jarvis  v.  WUkins,  7  M.  &  W.  410;  Jfew- 
beury  v.  Jlrmtrong,  6  Bingh,  201,  3  M.  &  P.  509.  In  the  last-cited  case 
the  guarantee  was  as  follows : — "  I  agree  to  be  security  to  you  for  J.  C., 
late  in  the  employ  of  J.  P.,  for  whatever  you  may  intrust  him  with  while 
in  your  employ,  to  the  amount  of  50/. ;"  and  it  was  held  that  the  con- 
sideration sufficiently  appeared.  Tindal,  C.  J.,  there  said  :  «  The  words 
are  all  prospective.  It  may  fairly  be  implied  that  Corcoran  had  left  one 
service,  and  that  the  guarantee  was  given  in  consideration  of  his  beuig 
taken  into  another."  In  Howes  v.  Armstrongj  1  New  Cases,  761, 1  Scott, 

(a)  &ee  Raikf  ▼.  Todd,  1  P.  dc  D.  138,  8  Ad.  dc  E.  846.    Vide  temen  6  M.  dt  G.M(i> 
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661,  it  was  held  that  no  consideration  was  to  be  implied  from  an  undec* 
taking  as  follows: — «  Enclosed  I  forward  you  the  bills  drawn  per  J.  T. 
A.  upon  and  accepted  by  L.  D., which  I  doubt  not  will  meet  due  honour; 
but,  in  default  thereof,  I  will  see  the  same  paid."  In  ^delivering  ritna^ 
the  judgment  of  the  court,  Tindal,  C.  J.,  uses  language  that  is  ^ 
peculiarly  applicable  to  this  case.  He  says :  «  The  consideration  is  thus 
stated  in  the  declaration  in  the  present  case — *  that  the  plaintifis,  at  the 
request  of  the  defendant,  would  give  time  for  the  payment  of  the  debt 
of  260/.  then  due  from  J.  T.  Armstrong  &  Dell,  and  would  take,  accept, 
and  receive  by  way  of  security  for  the  payment  of  the  same  the  several 
bills  of  exchange  set  out  in  the  declaration,  and  would  forbear  and  give 
time  to  the  said  J.  T.  Armstrong  &  Dell,  for  payment  of  the  said  debt 
or  sum  of  260/.,  until  the  said  bills  should  respectively  become  due  and 
payable ;'  and  whether  this  consideration  sufficiently  appears  in  the  writ- 
ten memorandum,  is  the  point  in  dispute.  That  such  consideration  does 
not  appear  expressly  and  in  terms,  in  such  memorandum,  is  apparent  on 
the  bare  inspection  of  the  writing  itself.  It  is  not,  however,  necessary 
that  such  consideration  should  appear  in  express  terms :  it  would  un- 
doubtedly be  sufficient  in  any  case  if  the  memorandum  were  so  framed, 
that  any  person  of  ordinary  capacity  must  infer  from  the  perusal  of  it 
that  such  and  no  other  was  the  consideration  upon  which  the  under- 
taking was  given.  Not  that  a  mere  conjecture,  however  plausible, 
that  the  consideration  stated  in  the  declaration  was  that  intended  by 
the  memorandum,  would  be  sufficient  to  satisfy  the  statute:  but 
there  must  be  a  well-grounded  inference  to  be  necessarily  collected 
fiom  the  terms  of  the  memorandum,  that  the  consideration  stated 
in  the  declaration,  and  no  other  than  such  consideration,  was  intended 
by  the  parties  to  be  the  ground  of  the  promise.  Now,  looking  at 
the  memorandum  in  this  case,  and  reading  it  as  persons  of  ordinary 
understanding  would  read  it,  we  cannot  come  to  the  conclusion  that 
giving  time  and  forbearance  to  sue  was  necessarily  the  consideration  for 
the  promise  of  the  defendant.  It  may  have  been  so,  *undoubt-  r^ngg 
edly ;  and  most  probably  it  was ;  but  the  consideration  may  also 
have  been,  for  any  thing  to  the  contrary  to  be  collected  from  the  written 
agreement,  an  engagement  on  the  part  of  the  plainti&  to  extend  their 
credit  to  Armstrong  &  Dell ;  or  an  engagement  by  the  plaintifis  to  dis- 
count these  bills  for  Armstrong  &  Dell ;  for  there  is  nothing  whatever  in 
the  letter  itself  that  necessarily  connects  the  undertaking  of  the  defendant 
with  the  consideration  of  forbearance ;  no  expression  to  denote  that  the 
bills  are  delivered  in  satisfaction  of  or  as  a  security  for  the  debt  then  due 
from  Armstrong  &  Dell  to  the  plaintifis  ;  not  even  any  mention  that  any 
debt  was  due  to  him.-  Undoubtedly,  it  is  extremely  probable,  from  the 
amount  of  the  debt  due  from  Armstrong  &  Dell  agreeing  exactly  with  th« 
amount  of  the  bills  enclosed  in  the  letter,  that  such  bills  were  sent  as  a 
security  for  the  debt  then  due,  and  if  so,  that  the  forbearance  for  the  time 
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the  InUs  iiad  to  liiB  must  have  formed  the  ground  for  the  promise  of  tiie 
defendant ;  but  tiiere  is  no  wriiien  evidmce  to  show  that  snch  was  the 
ease ;  and,  after  proof  of  the  existence  of  such  debt  by  parol  evidence, 
(which  might  be  admitted,)  the  great  link  in  the  chain  of  the  evidence 
would  still  be  wanting,  and  there  would  be  nothing  but  parol  evidence 
to  supply  it,  viz.,  that  the  forbearance  of  suing  for  that  debt  was  the  coa- 
sideration  for  the  particular  promise.'*    There  is  another  class  of  cases 
pointing  both  to  past  and  future  liability.     To  this  class  belong  Rustdl 
V.  Moseley,  3  Bro.  &BiBgh.  211, 6  J.  B.  Moore,  521,  and  Wood  v.  Benson, 
2  Cr.  &  J.  94.    In  the  latter  the  guarantee  was  held  bad  so  far  as  it  re* 
lated  to  the  by-gone  supply ;  and  it  was  only  upon  the  c<nint  for  goods 
sold  and  delivered  that  the  plaintiff  was  held  entitkd  to  recover ;  thus 
^2671    ^^^^^°?  ^  defendant  as  primarily  liable  in  respect  of  the  *sab* 
''    sequent  supply.    Raikes  v.  Ibdd,  1  P.  &  D.  138,  8  Ad.  &  K 
846,  is  an  authority  for  the  defendant    [C&esswiezx,  J.   That  case  west 
upon  a  difl^ent  ground.    I  should  rather  infer  that  the  past  debt  mig^ 
be  a  good  consideration,  provided  it  distinctly  appeared  on  the  facetl 
the  instrument  to  be  the  consideration  inltended.    In  the  uncertoxntyof 
consideration  the  plaintiff  cannot  recover.]    Lord  Denman  in  that  case 
says :  « Iliere  is  certainly  no  necessity  that  the  consideration  should  be 
co-extensive  with  the  promise ;  but  the  real  consideration,  whatever  i 
is,  must  be  set  out  on  the  record.   I  entirely  agree  in  the  rule  of  construction 
recently  laid  down  by  Tindal,  C.  J«,(^)  &^d  my  brother  PATTEsoit  ;{b)  and, 
on  reading  this  guarantee  with  reference  to  that  rule,  I  must  confess 
myself  unable  to  say  what  it  was  that  induced  the  defendant  to  guarantee 
payment  of  the  past  advances.    I  should  form  a  conjecture  that  both  fo^ 
bearance  to  sue  for  the  past  debt,  and  the  making  of  further  advances^ 
constituted  the  consideration.     That,  however,  is  conjecture  only ;  asd 
&e  declaration  alleges  a  different  consideration,  namely,  the  further  ad« 
vances  only.    I  think,  therefore,  the  real  consideration  is  not  set  out  in 
&e  declaration,  and  the  great  uncertainty  in  which  it  is  left  entitles  the 
defendant  to  have  the  rule  made  absolute."  Supposing  the  consideration 
here  sufficient  to  cover  the  by-gone  transactions,  it  is  clear  that  the  plain* 
tifls,  by  giving  credit  to  Claridge,  Brothers,  &  Nicholls,  for  a  very  small 
amount  of  money  or  goods,  would  have  so  far  performed  the  conditios 
as  to  let  in  their  rig^t  under  diis  guarantee  to  call  upon  the  defendant  to 
pay  the  whole  debt  previously  existing.   [Maule,  J.   Provided  the  subse* 
*2681    ^^^^^  dealings  were  of  the  particular  class  spoken  of.]   Upon  ^^ 
i^ole,  it  is  submitted  that  there  is  a  clear  variance  between  the 
guarantee  and  the  statement  of  it  in  the  declaration,  inasmuch  as  the 
declaration  makes  the  guarantee  relate  to  a  continuance  of  the  prior  and 
particular  dealings ;  and  there  is  a  positive  allegation  that  there  bad 
been  dealings  of  the  three  descriptions  mentioned,  resulting  in  a  debt 

(a)  Hawa  ▼.  Jnmtrong,  1  New  Caws,  761,  1  Scott,  661. 
(6)  Jama  v.  WiUwtnt,  6  B.  4b  Ad.  1109. 
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not  then  payable ;  thus  giving  to  the  guarantee  a  consideration  dilBbfent 
from  that  which  is  its  true  construction. 

Maule,  J.(a)  This  is  a  rule  calling  upon  the  plainttfis  to  show  cause 
yrhj  the  judgment  should  not  be  arrested,  or  why  the  verdict  found  fbr 
them  at  tibe  trial  should  not  be  set  aside,  and  a  nonsuit  entered. 

The  judgment  is  sought  to  be  arrested  on  the  ground  that  the  declara- 
tion discloses  no  sufficient  consideration  for  the  defendant's  promise. 
Kow,  the  consideration  and  the  promise  are  thus  stated — after  an  allega* 
Jon  of  certain  dealings  which  the  plaintifis  had  had  with  the  firm  of  Cla- 
ridge,  Brothers,  &  Nicholls — «in  consideration  that  the  plaintiffs  would 
continue  such  dealings  as  aforesaid  widi  the  said  firm  of  Claridge,  Bro* 
theis,  &  Nicholls,  he,  the  defendant,  promised  the  plaintifis  to  be 
responsible  to  the  plaintifis  for,  and  to  guarantee  to  the  plaintiffs  the 
payment  of,  any  sums  of  money  which  the  said  firm  of  Claridge,  Brothers^ 
fc  Nicholls,  then  were  or  at  any  time  thereafter  might  be  indebted  to  th« 
plaintifis  in  the  course  of  such  dealings  as  aforesaid."  That  amounts  in 
substance  to  this, — ^that,  in  consideration  that  tiie  plaintiffs  would  do 
something  injuturo^  the  defendant  promised  in  like  manner  to  do  some* 
thing  in  Jviura.  I  think  the  declaration  discloses  a  sufficient  considera 
tion  for  the  promise,  and  that  the  case  stands  clear  of  the  objection  that 
has  been  urged  in  arrest  of  judgment. 

*Then,  as  to  the  alleged  variance.  This  action  is  founded  rcogo 
upon  a.  mercantile  contract,  which  refers  to  a  state  of  circum- 
stances existing  at  the  time  between  the  plaintifis  and  Claridge,  Brothers, 
k  Nicholls,  and  must  therefore  be  construed  with  reference  to  the  exist- 
ing circnmstances  of  the  parties  between  whom  and  on  whose  account  it 
is  made.  Mercantile  contracts  like  these  are  more  peculiarly  susceptible 
of  explanation  by  such  references.  The  declaration  alleges  tiie  existence 
of  prior  dealings,  of  three  descriptions,  between  the  plaintifis  and  the  firm 
of  Claridge,  Brothers,  &  Nicholls,  viz.,  loans  of  money  to  them,  pay- 
ments of  money  on  their  account,  and  sales  of  goods  to  them  on  credits 
not  expired  at  the  time  of  the  contract.  It  then  goes  on  to  state,  that 
<<in  consideration  that  the  plaintifis  would  continue  such  dealings  as 
aforesaid  with  the  said  firm  of  Claridge,  Brothers,  &  Nicholls,  he,  the 
defendant,  promised  the  plaintifis  to  be  responsible  to  the  plaintifis  for, 
and  to  guarantee  to  the  plaintiflTs  the  payment  of,  any  sums  of  money  in 
which  ^e  said  firm  of  Claridge,  Brothers,  &  Nicholls,  then  were,  or  at 
any  time  thereafter  might  be,  indebted  to  the  plaintifis  in  the  course  of 
such  dealings  as  aforesaid  ;  that  is  to  say,  as  well  in  respect  of  the  said 
sums  of  money  so  lent  and  advanced  on  credit  as  aforesaid,  and  of  the 
said  sums  of  money  so  paid,  laid  out,  and  expended  on  credit  as  afore- 
sidd,  and  of  the  said  goods  so  sold  and  delivered  on  credit  as  aforesaid, 
and  wluch  respective  credits  were  wholly  unexpired  as  aforesaid  at  the 
time  of  the  rnaddng  of  the  said  promise  of  the  defendant,  as  also  in  respect 

(a)  Tindil,  C.  J^  wm  abtent. 
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of  such  dealings  so  to  be  continued  as  aforesaid,  so  that  the  defendant 
should  not  be  called  on  to  pay  more  than  the  sum  of  2000/."    The  de 
claration  then  avers  a  continuance  of  such  dealings,  and  a  debt  resulting 
to  the  plaintiffs.    The  defendant  has  pleaded  non  assumpsit,  which 
admits    the  preliminary  matters  alleged    in  the  declaration.     Now, 
*2701    *^^  letter  which  was  given  in  evidence  to  support  this  declaia- 
^    tion  is  as  follows : — «  As  you  (the  plaintifls)  are  about  to  enter 
upon    transactions    in    business    with   Messrs.   Claridge,  Brothers,  k 
Nicholls,  with  whom  you  have  already  had  dealings,  in  the  course  of 
which  they  may,  from  time  to  time,  become  largely  indebted  to  you ;  m 
consideration  of  your  doing  so,  I  hereby  agree  to  be  responsible  to  you 
for,  and  guarantee  to  you,  the  payments  of  any  sums  of  money  which  that 
firm  now  is  or  may  at  any  time  be  indebted  to  you,  so  that  I  am  not 
called  upon  to  pay  more  Uian  the  sum  of  2000/."    Taking  that  in  con- 
nection  with  the  admitted  fact  that  the  plaintifis  had  already  had  prior 
transactions  in  business  with  the  firm  alluded  to,  upon  which  a  large  debt 
was  then  in  course  of  becoming  due  firom  them,  I  should  understand  the 
guarantee  to  contemplate  a  continuance  of  dealings  such  as  had  already 
taken  place ;  and,  if  so,  the  allegation  in  the  declaration  and  the  instru- 
ment produced  in  support  of  it  are  identical,  and  there  is  consequently 
no  foundation  for  this  branch  of  the  rule.    Taking  this  view  of  the  case, 
I  think  it  unnecessary  to  inquire  how  far  the  somewhat  subtle  argument 
of  my  brother  Channdl  may  be  well  founded. 

Cresswell,  J.   I  am  also  of  opinion  that  this  rule  must  be  discharged. 

It  has  been  contended  that  the  defendant  is  entitled  to  a  nonsuit,  or  to 
have  a  verdict  entered  for  him  on  the  issue  upon  non  assumpsit,  on  two 
grounds ;  first,  that  there  was  no  binding  promise  on  the  part  of  the  de- 
fendant ;  secondly,  that,  at  all  events,  he  did  not  promise  in  the  manner 
alleged  in  the  declaration :  in  short,  that  there  is  a  fatal  variance  between 
the  allegation  and  the  proof. 

Is  this  a  binding  guarantee  ?  It  refers  to  prior  dealings  which  had 
*2711  ^^^  place  between  the  plaintiffs  *and  Claridge,  Brothers,  & 
Nicholls,  and  speaks  of  their  being  about  to  enter  upon  further 
transactions  with  the  latter.  It  is  fair  to  assume,  therefore,  that  this 
means  transactions  of  the  same  character  as  those  already  had.  The 
guarantee  then  goes  on  to  suggest,  that,  in  the  course  of  such  dealings, 
the  firm  alluded  to  may  become  largely  indebted  to  the  plaintifis :  and, 
in  consideration  of  the  plaintifis  entering  upon  transactions  in  business 
with  Claridge,  Brothers,  &  Nicholls,  that  is,  continuing  to  have  deal- 
ings with  them  as  they  had  theretofore  had,  the  defendant  agrees  to  be 
responsible  to  the  plaintifis  for  the  payment  of  any  sums  of  money  m 
which  the  firm  then  was  or  at  any  time  thereafter  might  become,  indebted 
to  them  not  exceeding  2000/.  That  discloses  a  sufficient  consideration 
for  the  defendant's  promise ;  it  is  not  necessary  that  the  consideration 
should  correspond  in  value  with  the  undertaking  of  the  defendant. 
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Then  is  there  any  variance  ?  The  declaration  is  a  mere  expansion  or 
i!zplanation  of  the  contract.  If  I  am  right  in  assuming  that  the  future 
dealings  to  which  the  guarantee  points,  mean  dealings  of  the  same  cha- 
racter as  those  which  the  parties  had  already  had,  the  question  is  free 
from  difficulty.  The  declaration,  after  stating  the  nature  of  the  prior 
dealings,  and  setting  out  the  guarantee,  alleges  that  the  plaintifis.  con- 
fiding in  the  defendant's  promise,  did  continue  such  dealings  as  aforesaid 
with  the  said  firm  of  Claridge,  Brothers,  &  Co. ;  and  there  is  a  plea  that 
the  plaintifis  did  not  continue  such  dealings  as  aforesaid  with  the  firm. 
Upon  the  evidence  it  appeared  that  there  had  been  siijbsequent  transac- 
tions between  the  plaintifis  and  Claridge,  Brothers,  &  Nicholls,  of  the 
same  character  and  description  as  those  which  had  taken  place  between 
them  prior  to  the  making  of  the  guarantee :  a  large  sum  of  money  was 
paid  by  the  plaintifis  for  duties,  and  goods  were  supplied  to  the  firm, 
such  as  they  required,  and  all  that  they  asked  for.  I  ^therefore  r«o7o 
think  that  tfiere  was  a  legal  and  binding  promise,  and  one  that  ^ 
sapported  the  declaration.  I  also  agree  with  my  brother  Maule  that 
there  is  no  ground  for  arresting  the  judgment. 

Erle,  J.     I  also  aftn  of  opinion  that  this  rule  should  be  discharged. 

The  written  agreement  that  was  produced  in  proof  required  some  parol 
evidence  to  show  its  application :  and  it  might  properly  be  explained  by 
showing  the  nature  and  character  of  the  dealings  prior  and  subsequent  to 
it :  and  I  think  the  evidence  given  was  quite  consistent  with  the  guarantee 
itself,  and  with  the  expansion  of  it  in  the  declaration. 

The  question  then  remains,  whether  there  is  a  sufficient  consideration 
for  the  defendant's  promise,  express  or  necessarily  to  be  implied,  upon 
the  face  of  the  instrument.  It  is  contended  that  there  is  not,  inasmuch 
as  the  promise  extends  to  past,  as  well  as  to  future,  debts.  The  argu- 
ment, however,  goes  to  show,  not  the  absence  of  a  consideration,  but 
rather  its  inadequacy.  But  that  is  not  a  question  for  us ;  we  have  nothing 
to  do  with  the  prudence  or  imprudence  of  the  bargain.  Messrs.  Claridge, 
Brothers,  &  Nicholls,  may  have  been  merchants  in  high  credit,  to  whom 
a  contmuance  of  their  transactions  with  the  plaintifis'  house  might  be  of 
Ae  greatest  possible  importance.  The  written  guarantee,  explained  as 
It  is  in  the  declaration  and  by  the  parol  evidence,  shows  an  ample  con- 
sideration for  the  defendant's  promise. 
I  also  think  the  declaration  sufficient.  Rule  discharged. 


•WOOD  r.  WEDGEWOOD.    Jan.  28.  [•273 

In  adedantkni  in  trespasi  ywun elautum  frtgU,  the  fint  count  chafges  a  tmpaM  in  ««  on* 
^  doie  called  the  Cborch  Meadow,  and  a  eertain  other  close  called  the  Garden."  The  lecond 
^^^"ff^  a  trespaaa  in  the  same  cloaea,  **  in  other  parts  thereof."  The  defendant  pleada  a 
Pi'^  right  of  way  over  the  doaea  in  the  dedarmtion  mentioned.  Upon  proof  of  one  pohlie 
"^^  of  way  over  theie  two  doaei^  the  defendant  ia  entitled  to  the  vezdict  npon  an  iafoa 
Win  on  the  right  of  way  pleaded. 
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iRESPAsa  quare  ehnimm  /regit.  The  first  count  of  the  dedaration 
rtated  that  the  defendant^,  on  the  9th  of  Aprils  1844,  and  on  diyers  othec 
days' and  timeSf.&c.f  with  force  and  arms  broke  and  entered  the  closes 
of  the  plaintiflf,  situate  in  the  parish  of  Burslemi  in  the  county  of  Stafford, 
that  is  to  say,  a  certain  close  called  the  Church  Meadow,  and  a  certain 
odier  close  called  the  Garden ;  and  then  broke  down,  prostrated,  &c., 
divers  posts,  rails,  &c.,  then  standing  and  being  in  and  upon  the  said 
closes  respectively,,  and  being  part  of  the  fences  and  enclosures  thereof, 
.and  then  also  broke  down,  prostrated,  &c.,  divers,  to  wit,  twenty  perches 
of  the  hedges  and  fences  of  the  plaintiff  of  and  belonging  to  Ae  said 
doses  respectively,  &c. ;  and  then  also  dug  up  and  subverted  the  soil  of 
the  said  closes  respectively,  and  with  feet  in  walking  trod  down,  &€., 
tile  grass  and  herbage,  &c. 

The  second  count  stated  that  the  defendant,  on  the  23d  of  April,  1844, 
and  on  divers  other  days  and  times,  &c«,  with  force  and  arms  broke  and 
entered  the  said  closes  of  the  plaintiff  in  other  parts  thereoff  and  then 
broke  down,  prostrated,  &c.  &c. 

The  defendant  pleaded,  that,  before  and  at  the  several  times  when,  &c.  in 
the  declaration  mentioned,  there  was,  and  of  right  ought  to  have  been, 
a  certain  common  and  public  highway  into,  through,  over,  and  along  the 
said  closes  in  the  declaration  mentioned  in  which,  &c.,  for  all  the  liege 
subjects  of  the  Queen  to  go,  return,  pass,  and  re-pass  on  foot,  at  all 
mMA-]  times,  &c.,  and  justified  the  *trespass  in  the  declaration  as  com* 
^    mitted  in  assertion  of  such  ri^t  of  way. 

The  plaintiff  replied,  that  there  was  not,  nor  ought  there  of  right  to 
have  been,  at  the  said  several  times  when,  &€.,  or  either  of  them,  a  com- 
mon or  public  highway  into,  through,  over,  and  along  the  said  closes  in 
which,  &c.,  in  the  declaration  mentioned,  tnodo  etfbrmd:  and  he  new- 
assigned,  that  he  had  issued  his  writ  and  declared  against  the  defendant, 
not  only  for  the  trespasses  in  that  plea  mentioned  and  therein  attempted 
.to  be  justified,  but  also  for  that  the  defendant,  on  the  said  several  days 
and  times  in  ihefirH  count  of  the  declaration  mentioned,  with  force  and 
arms,  &c.,  broke  and  entered  the  said  closes  in  which,  &c.  in  the  said 
fir^rt  count  mentioned,  and  then  broke  down,  prostrated,  &c.,  the  said 
.  poats^  rails,  &c,  in  the  declaration  mentioned,  and  then  dug  up  and  sub- 
verted the  said  earth  and  soil  of  the  last-mentioned  closes,  and  with  feet 
in  walking  trod  down,  trampled  upon,  and  consumed  the  grass  and  herb- 
age thereof,  as  in  the  said  first  count  was  mentioned ;  and  also  for  that 
the  defendant,  on  the  said  several  days  and  times  in  the  second  count  of 
the  declaration  mentioned,  with  force  and  arms  broke  and  entered  the 
said  closes  of  the  plaintiff  in  the  said  other  parts  thereof^  as  in  the  said 
second  count  mentioned,  and  then  broke  down,  prostrated,  damaged, 
and  destroyed  the  posts,  rails,  &c.,  in  manner  and  form  as  in  the  said 
aeeond  count  was  alleged,  on  other  and  different  occasions,  and  for  other 
and  diflferent  purposes  than  the  occasions  and  purposes  in  the  plea  men- 
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tioned,  and  in  other  and  different  parts  of  the  said  closes  respectirely, 
out  of  the  said  supposed  way  in  that  plea  mentioned,  modo  d  Jormd , 
rerification,  and  prayer  of  judgment  for  damages  in  respect  of  the  tres* 
passes  newly  assigned. 

The  defendant  joined  issue  on  the  replication,  and  paid  into  court  40s. 
in  respect  of  the  trespasses  so  *newly  assigned,  which  the  plaintiff  r^o-ye 
accepted  in  satisfaction.  '- 

The  cause  was  tried  before  Tindal.  C.  J.,  at  th#  last  Staffi)rdshire 
assizes.  The  evidence  was  conflicting ;  hut  the  jury  affirmed  the  exist* 
ence  of  a  public  right  of  way  over  the  closes  in  question,  whereupon  it 
was  insisted,  on  the  part  of  the  plaintiff,  that,  by  the  course  of  the  plead- 
ings, the  defendant  had  bound  himself  to  prove  two  separate  and  distinct 
lights  of  way  over  both  the  closes  mentioned  in  the  declaration,  whereas 
the  jury  had  only  found  one,  and  that  consequently  the  plaintiff  was  en* 
titled  to  the  verdict.  His  lordship,  being  of  this  opinion,  directed  a 
verdict  to  be  entered  for  the  plaintiff,  reserving  to  the  defendant  leave  to 
move  to  enter  it  the  other  way. 

SKee,  Seijt.,  in  Michaelmas  term  last,  accordingly  obtained  a  rule  nisi. 
WMer  V.  Sparhes^  10  M.  t  W.  485,  was  referred  to. 

Talfimrdy  Serjt.,  (with  whom  was  Sir  T.  WUde^  Serjt.,)  showed  cause. 
The  declaration  contained  two  counts  charging  two  distinct  trespasses ; 
and  the  defendant  having  pleaded  only  one  right  of  way,  one  count  ia 
left  wholly  unanswered.  InElUson  v.  bksy  1 1  Ad.  &  £.  665, 3  P.  A:  D.  391, 
to  a  declaration  in  trespass  quare  clausum /regit j  the  defendant  pleaded  a 
ri^t  of  way  over  the  close  in  which,  &c. ;  the  plaintiff  new-assigned 
extra  the  way  in  the  plea  mentioned^  to  which  the  defendant  pleaded  that 
the  plaintiff  obstructed  the  way  in  the  plea  menUonedy  wherefore  the  defend* 
ant  deviated ;  the  plaintiff  replied  de  injurid :  and  it  was  held,  that  on 
this  record  the  plaintiff  was  entitled  to  apply  the  evidence  to  a  way  across 
the  close  ^which  he  admitted,  and  which  had  not  been  obstructed ;  r*o7g 
and  that  the  defendant  could  not  prove  his  case  by  showing  that 
another  way  which  he  claimed  across  the  close,  which  was  disputed  by 
the  plaintiff,  had  been  obstructed — upon  the  prinV^iple,  that,  wherever  the 
precise  locality  becomes  material  to  the  defence,  it  lies  upon  the  defend* 
ant  to  fix  it.(a)  [Maule,  J.  In  that  case  the  defendant  failed  in  proof 
of  all  the  matters  put  in  issue  by  de  injurid*  Here,  the  defendant  by  hia 
plea  answers  the  whole :  all  the  trespasses  were  committed  in  the  exer- 
cise of  the  right  of  way  pleaded.  The  declaration  charges  that  the  de- 
fendant trespassed  in  a  certain  close  called  the  Church  Meadow,  and  in 
another  close  called  the  Garden :  the  defendant  pleads  that  there  is  a 
public  right  of  way  over  the  closes  in  the  declaration  mentioned,  and  that 
he  committed  the  alleged  trespasses  in  the  assertion  of  that  right.  How* 
ever  separate  the  counts  may  be,  the  defendant  may  justify  the  whole. 

M  See  1  WflM^  Seuad.  SI  a,  a.  (8),  to  Um  y.Kmg.ud  %  Wise.  Sewid.  6  b^  &  (8),  to 
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TiNDALy  C.  J.  The  question  is^  whether  alleging  a  trespass  in  a  dose, 
and  in  other  parts  thereof,  is  the  same  as  alleging  distinct  trespasses  in 
different  closes.  Maule,  J.  The  onlj  issue  on  these  pleadings  ^ras, 
whether  or  not  there  was  a  public  footwaj  over  the  closes  mentioned  in 
the  declaration.  The  jury  have  found  that  there  was,  and  consequently 
the  verdict  ought  to  have  been  entered  for  the  defendant.] 

SheBj  Serjt.,  corUritj  was  stopped  by  the  court. 

TiKDAL,  C.  J.  Upon  further  consideration,  it  appears  to  me  that  the 
defendant  is  entitled  to  the  verdict.  The  second  count,  which  states 
that  the  defendant,  on,  &c.,  and  on  other  days  and  times,  &c.,  broke  and 
*2771  ^^^^'^^  ^  ^^  closes  of  the  plaintiff  in  o^Acr  paris  thereof,  b  *alto- 
^  gether  idle,  and  carries  the  complaint  no  further  thtm  the  first 
count.  If,  indeed,  the  second  count  had  alleged  a  trespass  in  a  dose  by 
a  particular  name  or  description,(a)  the  case  might  have  been  different; 
for,  then  it  might  virtually  have  been  considered  as  a  distinct  act  of  tres- 
pass from  the  trespasses  charged  in  the  first  count :  but,  as  it  merely 
alleges  trespasses  tn  other  parts  of  the  same  closes,  it  charges  no  more  thsB 
is  already  disposed  of  on  the  new-assignment. 

Maule,  J.  The  plaintiff  complains  that  the  defendant,  on  a  certain 
day,  and  on  divers  other  days,  committed  trespasses  in  a  close  called  the 
Church  Meadow,  and  in  a  certain  other  close  called  the  Grarden ;  and 
also  that  the  defendant,  on  a  certain  other  day,  and  on  divers  other  days, 
committed  trespasses  tn  other  parts  of  the  same  closes.  To  this  the  defend* 
ant  pleads  that  there  is  a  public  right  of  footway  over  the  closes  in  the 
declaration  mentioned,  and  that  he  committed  the  trespasses  charged  in 
the  declaration  in  assertion  of  such  right  of  way.  To  this  plea  the  plain- 
tiff replies  that  there  is  no  right  of  public  footway  over  the  closes  in 
which,  &c.,  and  new-assigns  that  the  defendant  committed  the  alleged 
trespasses  out  of  the  way  alleged  in  the  plea.  The  defendant  pays  into 
court  40s.  to  cover  the  trespasses  newly  assigned.  The  only  question 
therefore  is,  whether  or  not  there  was  a  right  of  public  footway  over  tlie 
closes  called  the  Church  Meadow  and  the  Garden  ;  the  jury  have  found 
diat  there  was :  the  defendant  therefore  is  clearly  entitled  to  the  verdict 

The  rest  of  the  court  concurring,  Rule  absolute. 

(a)  If  the  aeoond  oonnt  had  stated  a  treapaia  oommitted  in  a  cloae  not  mentioiied  in  Ihefr^ 
eoontt  the  queatioii  wonld  have  been  whether  the  evidence  dkowed  the  exiitenoe  of  a  way  o^ 
that  doae  alaoi 
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Hie  defraeanee  of  ft  wamnl  of  attorney  coDtained  an  agreement  thai  noexeentiootfraMB^ 
ahoald  be  iaroed  upon  the  judgment  entered  up  thereon  until  default  in  the  pajmeoi  oMB 
Annuity ;  but  that,  in  caae  of  default,  it  should  be  lawful  for  the  grantee,  his  exeeutof%  «^ 
to  soe  out  ezecutioo  or  txeaUiom  theteon-— not  saying, « from  time  to  tune:**  thediliji"** 
also  contained  a  proviso  for  entering  satisfiution  after  the  decease  of  the  gruitor,  ud  na 
payinentbf  the  annuity  up  to  the  day  of  his  decease  >-BfU,  that  the  guaranUe  was  iMt<*' 
etrained  bj  this  defeasance  from  issuing  tiKCf ttioc  executions  lor  arrears.    . 
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On  the  26th  of  February,  1836,  the  defendant  Dobbin  granted  to  the 
plaintiff  an  annuity  of  27/.  3s.  for  the  life  of  the  grantor,  to  secure  vrhich 
the  two  defendants  joined  in  a  warrant  of  attorney  to  confess  a  judgment 
ibr  400/.  and  costs,  with  a  defeasance  stating  such  warrant  of  attorney  to 
he  a  collateral  security  for  the  due  payment  of  the  annuity,  and  that «  no 
execution  or  executions  should  be  issued  upon  the  said  judgment  until  some 
payment  or  portion  of  the  said  annuity  should  be  in  airear,  and  unpaid 
for  the  space  of  twenty-one  days  after  the  time  appointed  for  payment 
thereof  in  the  grant ;  but  that,  if  any  such  default  should  be  made,  Aen 
it  should  be  lawful  to  and  for  the  grantee,  his  executors,  administrators, 
and  assigns,  to  sue  out  execution  or  executions  upon  or  by  virtue  of  the 
said  judgment  as  aforesaid,  as  he  or  they  should  think  fit,  for  the  reco- 
very of  the  arrears  of  the  said  annuity,  and  aU  costs,  chaises,  and  ex- 
penses occasioned  by  the  non*payment  thereof  The  defeasance  also 
contained  a  proviso,  that,  <<  after  the  decease  of  the  gianlor,  and  fiifl 
payment  to  the  grantee,  his  executors,  administrators,  and  assigns,  of 
the  said  annuity,  and  all  arrears  thereof  up  to  the  day  of  his'  decease,  and 
all  such  costs,  charges,  and  expenses  as  aforesaid,  the  grantee,  Us  exe- 
cutofs,  administrators,  or  assigns,  should,  at  the  request,  costs,  and 
chaiges  of  the  grantee  and  his  surety,  their  heirs,  executors,  or  admimfr 
tratom,  or  any  of  them,  acknowledge  satis&ction  *upon  the  record  r«5y7Q 
of  die  said  judgment  in  due  form  of  law,''  &c.  ^ 

On  the  16th  of  March  last,  the  defendant  Cole  was  taken  in  execution 
under  a  judgment  entered  up  on  this  warrant  of  attorney  for  400/.,  en- 
doised  to  levy  14/.  12s*  6i/.,  being  half  a  year's  annuity,  and  costs.  On 
the  18th  he  paid  the  amount,  and  was  discharged. 

Ghm«ie</,  Serjt,  upon  affidavit  of  the  above  focts,  now  moved,  on  be- 
half of  Cole,  the  surety,  to  enter  satis&ction  on  the  roll  and  in  the  mas- 
ters' book.  He  sulmiitted,  that,  the  surety  having  been  once  taken  in 
exeeutioji  and  discharged,  he  could  not  be  taken  again,  inasmuch  as  the 
defeasance  did  not  provide  for  repeated  executions.  [Cresswell,  J. 
Not  m  the  usual  terms :  but  it  speaks  of  execution  or  executions.]  These 
words  would  be  satisfied  by  execution  hjfi,fa.  or  ca.  ja.,  or  by  separate 
executions  against  the  principal  and  the  surety.(a)  If  it  had  been  so  in- 
tended, the  defeazance  would  have  provided  for  the  issuing  of  execution 
from  time  to  time. 

TiHDAL,  C.  J.  This  motion  is  against  the  obvious  intention  and  the 
honesty  of  the  transaction.  I  think  the  words  of  the  defeazance  are 
clearly  sufficient  to  justify  repeated  executions  as  often  as  occasion  may 
arise. 

CanswELL,  J.  I  cannot  entertain  a  doubt  in  this  case :  and  I  think 
the  TOW  taken  by  the  court  is  strengthened  by  the  proviso  for  entering 
■stiibetion. 

The  rest  of  the  court  concurring,  Channdl  took  nothing 

(a)  ThiejiidgaiBQt  being  joint,  the  oxecutioaor  exMOtioiiiBniit  bi  Joint 
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In  BMompat  on  a  memorandum  of  charter,  the  declaration  contained  a  apecial  eomt,  and  aba 
an  indcbitatu*  coant  for  dcmunage.  The  joij  having  found  for  the  fdaintiA  with  170t  da- 
magesy  the  plaintiflSt,  after  repeated  diwoarione  before  the  judge  who  tried  the  caow,  elected 
to  enter  up  the  Terdict  on  the  first  count.  The  defiondant  brought  a  writ  of  error,  and  the 
court  of  Exchequer  Chamber  reversed  the  judgment,  on  the  ground  that  no  sufficient  coo- 
sideiation  was  diacloeed  in  the  first  count  Two  ^rears  after  the  judgment  of  reveraal  was 
pronounced,  the  pUintifis  applied  to  this  court  for  leave  to  amend  the  poftca  by  entering  tbe 
verdict  on  tiie  fourth  count  instead  of  the  first  (contending:  that  the  evidence  vras  equally  ap- 
plicable to  both),  and  to  make  the  judgment-roll  confosmable  to  the  amended  potUa  >^Bdi, 
that  the  application  was  too  late. 

Quore,  whether  this  court  had  power  to  make  audi  amendment  after  judgmmt  in  the  court  of 
error. 

Assumpsit  upon  a  memorandum  ir  the  nature  of  a  charter  of  affreight- 
ment of  the  ship  City  of  Rochester,  on  a  voyage  from  Pembroke  and 
Cardiff  to  Alexandria.  The  first  count  of  the  declaration  stated  that  the 
charter  was  made  <<  between  certain  persons  trading  under  the  firm  of 
G.  L.  Jackson  and  Sons,  on  behalf  of  the  owners  of  the  vessel,  and  the 
defendant;"  that  it  was  agreed  that  the  ship  (then  at  Pembroke)  should 
'with,  all  convenient  speed  sail  to  Cardiff,  and  there  load  a  certain  quan- 
tity, of  iron  and  coals,  and  should  proceed  therewith  to  Alexandria,  and 
there  deliver  the  same  on  payment  of  fireight,  &c. — forty  running  days  to 
be  allowed  for  loading  at  Cardiff  and  for  unloading  at  Alexandria,  to 
commence  on  the  16th  of  December,  1834.  Mutual  promises.  Aver- 
ment^ that  the  ship,  then  being  at  Pembroke,  by  and  with  the  consent  of 
'theplainijffi  and  the  defendant  and  at  the  request  tf  the  dtfendantyTemainei 
at  Pembroke  for  the  purpose  of  receiving  certain  coals,  part  of  the  cargo 
for  the  voyage,  in  lieu  of  loading  such  coals  at  Cardiff,  as  in  the  charte^ 
party  mentioned :  that  the  ship  was,  without  any  de&ultor  neglect  of  the 
.  plaintifis,  kept  and  detained  for  that  purpose  at  Pembroke  until  the  17th 
of  December ;  that  the  defendant  dispensed  ¥rith,  and  discharged  tk 

•  *oQi  1    fioifd^s  *from  performing  that  part  of  the  charter-par^  which  le- 

^    lated  to  the  sailing  of  the  ship  ¥rith  all  convenient  speed  firom 
Pembroke  to  Cardiff  up  to  and  until  she  had  finished  and  completed  tbe 

•  loading  of  the  coals  at  Pembroke ;  that,- being  so  loaded,  the  ship  with  all 
.^convenient  speed  proceeded  to  Cardiff,  and  arrived  there  on  the  10th  of 

January,  1836,  and  took  in  the  remainder  of  her  cai^o.  Four  breaches 
were  assigned — first,  that  the  defendant  detained  the  ship  at  Cardiff 
twenty  days  over  and  above  the  lay  days  and  days  of  demurrage  in  the 
.charter-par^  mentioned,  whereby  the  plaintiffs  were  put  to  expense,  ix,, 
and  whereby  a  large  sum  of  money,  to  wit,  &c.,  became  due  and.  paya- 
ble io  the  jdaintjffs :  secondly,  that  the  defendant  further  detained  tbe 
ship  at  Alexandria,  whereby  the  pkdnijffs  were  put  to  further  expense, 
&c. ;  thirdly,  that,  although  a  large  sum  was  due  U)  the  plaintiffs  for  freight 
the  defendant  refiised  to  pay  the  same;  fourthly,  that  the  defendant  neg 
leoted  to  pay  a, certain  sum  due  for  oemurrage. 
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There  was  a  second  count,  for  general  average ;  a  third,  for  freight 
tnd  primage ;  a  fourth,^^  the  hire  of  ships  retail  and  kept  on  demurrage; 
a  fifth,  for  money  paid  ;  and  a  siicth,  for  money  found  due  upon  an  ac- 
count stated. 

The  defendant  pleaded  fourteen  pleas: — first,  non  assumpsit  to  the 
whole  declaration ;  secondly,  as  to  so  much  of  the  first  count  as  related  to 
the  demurrage,  that  the  defendant  did  not  consent  and  request  that  the 
ship  should  remain  at  Pembroke  for  the  purpose  in  the  first  count  men- 
tioned ;  thirdly,  to  the  same  part  of  the  first  count,  that  the  ship  was  not 
detained  by  the  defendant  at  Pembroke  for  the  purpose  mentioned ; 
foQithly,  to  the  same  part  of  the  first  count,  that  the  defendant  did  not 
discharge  the  plaintiiis  from  performing  that  part  of  the  charter  which  re- 
lated to  the  sailing  of  the  ship  with  all  convenient  speed  from  Pembroke 
aforesaid  *to  CardiflT  aforesaid,  up  to  and  until  the  time  the  ship  r*QQo 
had  finished  and  completed  the  loading  of  the  said  coals  on  board  '* 
thereof  at  Pembroke  aforesaid ;  fifthly,  to  the  same  part  of  the  first  count, 
that  the  ship,  being  so  loaded  with  coals  as  in  that  count  mentioned,  did 
not  with  all  convenient  speed  sail  and  proceed  to  Cardiff  aforesaid,  modo 
etformd  ;  sixthly,  to  the  same  part  of  the  first  count,  that  the  ship  was  not 
at  Cardiff  on  the  10th  of  January,  1835,  ready  to  receive  the  cargo ;  se- 
venthly, to  the  same  part  of  the  first  count,  that  the  defendant  did  not 
keep  or  detain  the  ship  at  Cardiff  any  part  of  the  time  in  the  first  count 
mentioned  over  and  above  the  lay  days  and  days  of  demurrage  in  the 
charter-party  mentioned ;  eighthly,  as  to  so  much  of  the  first  count  as  re- 
lated to  the  keeping  and  detention  of  the  ship  at  Alexandria,  that  the 
defendant  did  not  keep  or  detain  the  said  ship  after  she  was  ready  to  un- 
load, and  after  such  notice  as  in  the  first  count  mentioned,  any  part  of 
the  time  in  the  first  count  mentioned  over  and  above  the  said  lay  days,  or 
the  said  ten  days  of  demurrage  in  the  charter-party  mentioned ;  ninthly, 
as  to  so  much  of  the  first  count  as  related  to  the  claim  for  demurrage 
therein  mentioned,  and  the  promise  of  the  defendant  in  that  count  also 
mentioned  so  far  as  the  said  charter-party  and  promise  respectively  re- 
lated to  the  running  days  to  be  allowed  to  the  defendant  for  loading  the 
^p  at  Cardiff  and  unloading  at  Alexandria,  that,  after  the  making  of  the 
same,  it  was  mutually  agreed  by  and  between  the  plaintifi^  and  defend- 
ant, that  the  forty  running  days  should  commence  three  days  after  the 
ship's  arrival  at  Cardiff,  and  averred  that  the  ship  did  not  arrive  at  Car- 
diff until  the  19th  of  January,  1835,  and  that  the  defendant  loaded  the 
ship  at  Cardiff  and  unloaded  her  at  Alexandria,  and  did  not  detain  her 
beyond  the  forty  days  so  calculated ;  tenthly,  as  to  so  much  of  the  first 
count  as  related  to  freight  and  primage,  lliat  no  *part  of  the  pogs 
501.  in  that  count  mentioned  became  due  and  payable  to  the  ^ 
plaintifls  for  freight  and  primage ;  eleventhly,  as  to  so  much  of  the  first 
count  as  related  to  freight  and  primage,  that  the  freight  and  primage  on 
the  voyage  amounted  to  864/.  Sir.,  which,  after  allowmg  a  discount  of  6/. 

Q 
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per  cent.  I  was  reduced  to  819/.  3^.,  and  that  the  ddendant  duly  paid  that 
sum  to  the  plaintiffs  and  to  the  captain,  being  all  that  was  payable  under  the 
charter-party;  twelfthly,  a  plea  as  to  part  of  the  first  count,  as  to  200/., 
part  of  the  freight  and  primage  in  that  count  mentioned  to  be  reserved  for 
the  use  of  the  captain  and  paid  to  him  at  Alexandria. 

The  thirteenth  and  fourteenth  pleas  were  pleaded,  respectively,  to  the 
second  and  third  counts. 

The  plaintiffs  joined  issue  upon  the  first  eight  pleas,  and  also  upon  the 
tenth  and  thirteenth,  replied  de  injurid  to  the  ninth,  twelfth,  and  four- 
teenth, and  replied  to  die  eleventh  that  more  was  due  for  freight  and 
primage  than  the  sum  mentioned  in  that  plea. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  adjourned  sittmgs  at 
Guildhall  after  Hilary  term,  1838,  when  a  verdict  was  found  for  the  plain- 
tifis,  damages  170/.,  for  demurrage  due  for  the  detention  of  the  ship.  In 
the  following  Easter  term,  at  rule  nisi  was  obtained,  on  the  part  of  the 
defendant,  for  a  new  trial,  or  to  reduce  the  damages ;  this  rule  came  on 
for  argument  in  Michaelmas  term,  and  was  discharged :  see  the  first  re- 
port of  this  case.(a)  The  defendant  thereupon  brought  a  writ  of  error. 
The  case  was  argued  in  the  Exchequer  Chamber  in  Trinity  vacation, 
1841 ;  and  in  Hilary  vacation,  1842,  that  court  reversed  the  judgment 
of  the  court  below,  holding  that  the  declaration  was  bad,  for  not  showing 
by  distinct  averment,  or  by  necessary  implication,  ihzt  the  plamiifs  yftK 
*2841  ^^'^^^  ^^  *^^  ^^^P)  ^^  parties  to  the  charter-party ;  and  that  the 
declaration  could  not  be  aided  in  respect  of  this  defect  by  any 
admission  in  the  pleas :  see  the  second  report  of  this  ease.(ft) 

Sir  71  WUde,  Serjt.,  in  Michaelmas  term,  1844,  on  the  part  of  the 
plaintifls,  obtained  a  rule  calling  upon  the  defendant  to  show  cause  why 
the  postea  should  not  be  amended  by  entering  a  verdict  for  the  plaintifls 
on  the  fourth  count  in  the  declaration,  and  by  entering  a  verdict  for  the 
defendant  on  the  issues  joined  on  the  JirH  count ;  and  why  the  judg* 
ment-roll  should  not  be  amended  by  making  the  same  conformable  thereto; 
and  why  there  should  not  be  a  new  taxation  of  the  costs,  with  rrference 
to  such  amendments.  He  cited  RUAardson  v.  MelUAy  3  Bingfa.  346, 
11  J.  B.  Moore,  104,  and  Scales  v.  Cheese,  1  Dowl.  &  L.  657.  The  affidavit 
upon  which  the  motion  was  founded,  stated,  that,  upon  an  attendance  before 
the  Lord  Chief  Justice  for  the  purpose  of  settling  the  postea,  the  verdict  was 
entered  as  follows :  for  the  plaintiffi  upon  the  issue  joined  upon  the  ji^ 
of  non  assumpsit,  except  so  (blt  as  related  to  the  third,  fourth,  and  sixth 
counts,  and,  as  to  them,  for  the  defendant ;  for  the  defendant  upon  the 
tenth  and  eleventh  issues ;  and  upon  all  the  rest,  for  the  plaintiffs,  except 
as  to  so  much  of  the  first  issue  as  related  to  the  second  and  fifth  counts, 
as  to  which  the  jury  were  discharged  ;  that  the  ground  upon  which  the 
judgment  of  this  court  was  reversed  was  an  entire  surprise  to  the  plaintiff 

(a)  Jadtton  ▼.  GaUoway,  5  New  Cases,  71,  6  Scott,  786. 

(ft)  Oalbway  ▼.  Jadtton,  8  Mann.  &  Gn.  960,  8  Seott,  N.  R.  758. 
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90t  being  alladed  to  either  in  the  assignment  of  error  or  in  the  points  marked 
for  aigument ;  nor  was  it  known  to  the  plaintifis  until  it  was  suggested 
upon  die  aigument  in  the  court  of  error ;  that  it  was  wholly  unconnected 
with  the  mieritB  of  the  case,  and  of  a  technical  nature,  ^namely,  r*QR5 
that  it  did  not  appear  upon  the  first  count  that  the  charter-party 
liad  m  fiict  been  made  by  G.  L.  Jackson  t  Sons  as  agents  and  on  be- 
balf  of  the  plainHffi,  and  therefore,  although  it  sufficiently  appeared  on 
dbe  whole  record  that  the  plaintifls  and  G.  L.  Jackson  &  Sons  were  in 
fact  identical,  yet,  as  the  verdict  for  the  plaintifis  was  entered  on  issues 
arising  out  of  the  first  county  instead  of  the  indebitatus  count,  (which  was 
equaUy  supported  by  the  evidence,)  judgment  upon  the  verdict  on  the 
VBsoe  joined  on  the  plea  of  non  assumpsit  to  the  first  count  must  be  re- 
tened,  on  the  ground  that  no  sufficient  consideration  appeared,  the  iden- 
tity of  the  above  parties  not  being  alleged. 

Tdfburd  and  ^fe^,Serjts.,  now  showed  cause.   The  affidavits  in  oppo- 
cltion  to  the  rule  stated,  that,  shortly  after  the  plaintiffs  had  delivered  the 
declaration,  the  defendant's  attorney  conceiving  that  the  first  and  fourth 
counts  were  a  violation  of  the  fourth  general  rule  of  Hilary  term,  4  W. 
4,  which  prohibits  several  counts  unless  a  distinct  subject-matter  of 
complaint  is  intended  to  be  established  in  respect  of  each,  applied  to 
Vaughan,  J.,  at  chambers,  under  the  sixth  rule,  to  strike  out  one  or  other 
of  those  counts :  that  the  summons  for  that  purpose  was  opposed  by  counsel 
OQ  the  part  of  the  plaintiffs,  and  the  learned  judge  not  only  declined  to 
strike  out  one  of  the  counts,  but  also  declined  to  endorse  upon  the  order, 
pursuant  to  the  seventh  rule,  that  he  was  satisfied  that  some  distinct  sub- 
ject-matter of  complaint  was  bond  Jide  intended  to  be  established  in  re- 
4>ect  of  eadh  of  the  counts ;  that  the  defendants  appealed  to  the  court, 
who  referred  the  matter  back  to  Mr.  Justice  Vaughak,  who  then  endorsed 
tipon  the  summons  as  follows :  « I  certify  that  I  am  satisfied,  upon  cause 
ihown,  that  a  distinct  matter  of  complaint  is  band  fide  intended  to  be 
(stablidied  in  respect  of  each  of  the  ^counts  which  the  defendant    rmaoa 
has  applied  to  expunge  as  snpeifluous :"  that,  at  the  trial,  the    '- 
lK>rd  Chief  Justice  was  requested  by  the  defendant's  counsel  to  certifyi 
that,  in  his  opinion,  there  was  no  distinct  subject-matter  of  complaint 
intended  to  be  established  in  respect  of  each  of  the  counts  so  allowed ; 
hut  that  nothing  was  done,  the  Lord  Chief  Justice  merely  intimating  an 
opinion  that  this  mi^t  be  done  at  any  time  before  final  judgment,  and 
that  the  special  count  alone  was  of  any  consequence:  that  the  evidence 
adduced  at  the  trial  would  not  have  supported  the  plaintiffs'  claim  for 
demurrage  under  the  fourth  count,  such  claim  being,  in  a  great  degree, 
founded  on  the  alleged  variation  of  the  contract  between  the  parties  by 
^  consent  and  at  the  request  of  the  defendant,  which  could  not  have 
been  given  in  evidence,  or  have  entitled  the  plaintifis  to  d;:;mages,  under 
^^  l^eneral  count  for  demurrage :  that,  after  the  rule  for  a  new  trial,  or 
to  reduce  the  damages,  had  been  disposed  of,  several  meetings  took 
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place  before  the  Lord  Chief  Justice  for  the  purpose  of  settling  the  postea,' 
the  plaintiJOfs  atienamg  by  counsel,  when  every  finding  in  the  postea  was 
fully  discussed ;  and,  in  particular,  the  question  as  to  the  finding  on  the 
issue  on  non  assumpsit  was  much  and  strongly  contested,  and  deliberately 
considered  and  determined  by  his  lordship,  who,  by  a  memorandum  in 
writing:,  directed  the  postea  to  be  entered  up  on  that  issue  as  the  same 
was  alterwards  entered  up :  that  his  lordship  was  not  required,  on  the 
part  of  the  plaintiffs  to  enter  the  yerdict  on  the  fourth  count  only  for  the 
plaintiff,  giving  the  defendant  the  verdict  on  the  issues  on  the  first  count; 
but,  that,  if  such  requisition  had  then  been  made,  the  deponent  (the  de- 
fendant's attorney)  would  have  assented  thereto :  that,  if  the  postea  had 
been  entered  up  in  the  mode  in  which  it  was  sought  by  the  present  mo- 
tion to  enter  it,  no  vnit  of  error  would  have  been  brought :  that  one  of 
*2871    ^^  ^points  for  argument  delivered  to  the  judges  on  the  part  of 

^  the  plaintiff  in  error,  was  as  follows — <<  The  plaintiff  in  error  will 
contend  that  there  is  no  consideration  upon  the  face  of  the  declaration 
moving  fix)m  the  plaintifls  in  the  action,  sufficient  to  support  the  pro* 
mise ;"  that  the  point  was  fully  argued  before  the  court  of  error  as  well 
on  the  part  of  the  defendants  in  error  as  of  the  plaintiff  in  error;  that 
there  was  no  application  then,  or  before  or  at  the  time  of  the  deliveiy  of 
the  judgment  of  the  court  of  error,  either  to  that  court,  or  to  this  coact, 
for  leave  to  amend  the  postea  or  the  record,  or  in  any  way  vrith  reference 
thereto ;  and  that  the  defendants  in  error  took  no  steps  for  altering  the 
postea  until  long  after  the  judgment  of  the  court  of  error  had  been  pro- 
nounced, and  until  after  the  plaintiff  in  error  had  obtained  and  was  en- 
titled to  the  benefit  of  that  judgment. 

The  court  has  no  power  to  make  the  amendment  prayed ;  and,  if  it 
had,  the  circumstances  of  the  case  are  not  such  as  would  warrant  an 
exercise  of  its  discretion  in  favour  of  the  plaintiflb.  This  is  an  attempt 
to  carry  the  principle  of  amendment  much  fiirther  than  was  done  in  the 
case  of  Richardson  v.  MelKsh;  for,  not  only  has  a  writ  of  error  been 
brought,  but  the  judgment  of  the  court  of  error  has  been  pronounced, 
and  more  than  two  years  have  since  elapsed.  The  rule,  in  effect,  seeb 
to  make  null  and  void  the  judgment  of  the  court  of  error ;  which  would 
be  carrying  the  doctrine  of  amendment  infinitely  further  than  has  ever 
yet  been  done.  The  application  is,  to  amend  the  postea,  which  the  pa^ 
ties,  after  much  discussion,  elaborately  settled  several  years  ago,  and  to 
enter  the  verdict  on  the  fourth  count,  and  for  a  new  taxation  of  the  costs. 
The  effect  would  be,  that  the  judgment  on  record  in  the  Exchequer 
Chamber  would  be  made  palpably  erroneous,  and  the  plaintifis  woald 
reverse  it  in  the  House  of  Lords.  [Mavle,  J.  The  effect  would  be, 
*2881    ^^^  ^^  House  of  Lords,  instead  of  being  *the  court  of  ultimate 

^  appeal,  would  be  the  first  court  to  pronounce  a  judgment  on  the 
record  as  altered.]  Bkhardsan  v.  Mellishy  3  Bingh.  346,  11  J*  ^' 
Moore,  104  was  an  action  of  assumpsit  for  the  breach  of  an  agreement 
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The  declaration  contained  four  counts, >8ome  of  ^ich  were  bad  in  law; 
die  defendant  pleaded  the  general  issue  onlj:  and  the  juiy  found  a  gene- 
ral verdict  for  the  plaintiff.  The  evidence  applied  to  the  first  count 
only.  After  writ  of  error  brought,  and  after  argument  in  the  court  of 
King's  Bench,  {but  before  judgment^)  this  court  ordered  the  postea  to  be 
amended,  by  entering  the  verdict  for  the  plaintiff  on  the  first  count,  and 
for  die  defendant  on  the  others :  and  they  afterwards  ordered  the  judg*' 
ment-roU  to  be  amended  by  the  amended  postea,  after  the  judgment  of 
this  court  had  been  reversed  and  entered  of  record  in  the  court  of  error. 
An  application  was  subsequently  made  to  the  court  of  King's  Bench  (a) 
to  amend  the  judgment  returned  into  that  court,,  by  the  amended  judg^ 
ment  of  the  court  of  Comiaon  Pleas ;  and  that  rule  was  made  absolute* 
When  the  case  came  before  the  House  of  Lords,  (ft)  they  held  that  it  is 
sot  competent  to  a  court  of  error  to  examine  into  the  propriety  of  an 
amendment  of  the  record  made  by  the  court  below,  being  a  court  of 
record,  although  the  order  for  the  amendment  is  sent  up  as  part  of  the 
record.(c)  [Maule,  J.  That  shows  that  the  decision  of  this  court  upon 
this  motion  is  one  that  no  court  has  power  to  review.]  In  Seaki  v.  Cheeeey 
1  Dowl.  &  L.  657,  also,  it  was  held  by  the  Exchequer  Chamber,  that  a 
court  of  error  will  not  review  the  propriety  of  an  amendment  made  by 
the  court  below  in  its  record  or  process,  though  such  amendment  was 
made  *after  writ  of  error  brought.  The  like  doctrine  was  laid  fnoQ 
down  by  the  court  of  King's  Bench  in  Salter  y.  Slade,  1  Ad.  &  ^ 
£.  608,  3  N.  A:  M.  717.  Harrison  v.  King,  1  B.  &  Aid.  161,  affords  a 
safis  guide  for  the  determination  of  this  case.  There,  a  general  verdict 
having  been  taken  for  the  plaintiff,  the  court  of  King's  Bench  reftised  to 
entertain  an  application  for  entering  the  verdict  on  particular  counts, 
according  to  the  evidence  on  the  judge's  notes,  after  a  lapse  of  eight 
years,  and  after  the  judgment  had  been  reversed  in  error  for  a  defect  in 
one  count.  In  that  case  Lord  Ellenbo&ough  said:  <<Althou^  the 
jdaintiff  might  have  been  permitted  to  indulge  in  sleep  for  a  season,  he 
should  have  been  aroused  by  the  writ  of  error.  The  moment  the  writ 
of  enror  was  brought,  it  was  notice  to  a  man  who  did  not  sleep  the  sleep 
of  death  over  his  rights."  Abbott,  J.,  said:  <<As  I  understand  the 
present  application,  it  is  made  to  the  Chief  Justice  in  court,  in  order  that 
he  may  have  the  benefit  of  our  assistance.  I  have  no  hesitation  in  saying, 
that,  at  this  distance  of  time,  the  prayer  of  the  petition  ought  not  to  be 
granted.  Where  a  declaration  consists  of  many  counts,  it  is  the  duty  of 
the  plaintiff  to  consider,  at  the  trial,  upon  what  counts  he  ¥rill  have  the 
verdict  entered,  and  to  apply  to  the  judge  at  that  time,  in  order  that  the 
^reidict  may  be  entered  on  the  good  counts :  but,  as  this  must  necessarily 
be  attended  with  great  delay  at  the  trial,  it  has  been  the  habit  and  prac- 

(a)  Bee  MtUith  ▼.  Biehardton,  7  B.  &  C.  8 19. 

(bj  8m  MtlUih  Y.  Richardion,  0  IStngh.  125,  2  M.  &  Scott,  191, 1  Clark  &.  Finn.  224. 

(c)  Vide  Thi  Biikop  of  ExtUr  r.  GuUy,  in  error,  5  Minn.  St  Rjl  467. 
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tice  to  do  that  afterwards  which  could  not  conyenientlj  be  done  at  dur 
trial.  But  stilly  I  think  the  application  should  be  made  recently  after  the 
trial ;  for  the  judge  bears  then  in  memory  much  of  what  has  passed  at  the 
time ;  whereas  it  is  impossible  to  suppose  that  at  a  great  distance  of  time 
any  human  memory  can  recollect  the  circumstances.  BesideSi  if,  bj 
looking  at  his  notes,  the  judge  should  require  the  assistance  of  counsel, 
*2901    ^^  ^assistance  may  be  afibrded  to  him  upon  a  recent  applica 

^  tion ;  but,  if  it  is  to  be  deferred  for  a  great  length  of  time,  the 
counsel  who  were  employed  in  the  cause  may  have  ceased  to  fill  that 
character,  or,  if  not,  still  their  memory  cannot  be  so  distinct  as  to  convey 
that  information  to  the  judge  which  they  might  have  done  if  the  applica- 
tion had  been  recent.  The  event  in  this  case  is  rather  unfortunate ;  but 
the  plaintiff  has  no  reason  to  complain,  inasmuch  as  the  bringing  of  the 
writ  of  error  might  have  awakened  his  suspicions,  and  he  might  then 
have  called  in  the  assistance  of  his  counsel  in  order  to  ascertain  if  there 
were  any  exceptionable  counts  in  his  declaration. '^  And  Holbotb,  J., 
added,  «  When  the  writ  of  error  was  brought  in  1810,  the  year  after  the 
trial,  the  attention  of  the  plaintiff  ought  to  have  been  awakened,  and  he 
ou^t  then  to  have  seen  whether  there  was  any  error  on  the  face  of  the 
record,  or  in  what  way  he  would  choose  to  have  his  judgment  entered. 
In  taking  the  judgment  generally,  he  has  the  benefit  of  costs  on  the  whole 
declaration ;  whereas,  if  he  had  confined  himself  to  the  good  counts,  he 
would  not  have  been  entitled  to  his  costs  for  those  counts  upon  which  the 
verdict  was  entered  for  the  defendant,  although  he  would  not  have  had 
to  pay  costs  on  those  counts.  For  these  reasons,  it  seems  to  me  that  this 
is  a  motion  which,  if  the  court  had  any  jurisdiction  over  it,  ought  not  to 
be  entertained."  So,  here,  the  plaintiff  have  chosen  their  own  coone 
deliberately,  and  in  a  way  the  most  beneficial,  as  they  conceived,  for 
themselves  with  regard  to  costs ;  and  therefore  the  case  is  one  in  which 
&e  court  would  not  interfere,  even  if  it  had  the  power  to  do  so.  The 
plaintifts  must  now  say  that  the  evidence  at  the  trial  proved  the  same 
cause  of  action  for  which  they  proceeded  in  the  first  and  in  the  fouith 
count ;  and  therefore,  that  the  order  of  Vaughan,  J.,  was  violated,  either 
^2911     ^^^^d^^^^ly  Of  intentionally.    That  which  might  have  *beefl  a 

^  sound  and  wise  exercise  of  discretion  in  Bickardion  v.  .MrfiM 
clearly  would  not  be  so  under  the  circumstances  of  this  case,  and  coofi- 
dering  the  present  state  of  the  law  as  to  pleading  several  matters.  ^J 
have  amendments  been  allowed  in  any  case  ?  Simply  to  prevent  a  faii 
ure  of  justice  from  a  mere  slip  or  omission  of  counsel,  or  the  like.  But 
we  may  look  in  vain  for  a  case  where  ji  party  has  been  allowed  to  ameoo 
after  having  exercised  a  deliberate  option,  with  a  view  to  a  larger  claii& 
for  costs  than  he  would  otherwise  have  been  entitled  to. 

Sir  T.  WUdSy  Serjt.,  (with  whom  was  Greenwood^)  in  support  of  the  rule 
That  the  power  to  make  the  amendment  prayed  exists,  there  can  be  no 
doubt.    It  is  an  application  to  the  discretion  of  the  court.    The  Isw  hai 
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rapidly  advanced  of  late  years  in  the  course  of  allowing  amendments, 
with  a  view  to  the  removal  of  technical  difficulties ;  and  the  present  is 
peculiarly  a  case  for  amendment,  the  objection  being  one  of  a  purely 
te<dinical  character.  Hiis  is  no  more  than  was  done  in  ThelSmgy.  Car^ 
liUy  2  B.  &  Ad.  971,  and  in  Bkhardsan  v.  MeUish,  3  Bingh.  346, 11  J. 
B.  Moore,  104.  In  the  former  case,  error  was  brought  in  the  King's 
Bench  upon  a  judgment  at  the  Old  Bailey ;  and  one  ground  assigned  was^ 
that  a  material  fact  stated  on  the  record  was  not  true :  and  the  court 
held  such  an  averment  inadmissible,  and  affirmed  the  judgment.  The 
fiict  being  as  alleged  by  the  defendant  below,  the  court  of  oyer  and  ter* 
miner  afterwards  ordered  the  record  to  be  amended ;  and  their  elerk,  by 
a  role  of  the  court  of  King's  Bench,  with  the  consent  of  the  crown,  came 
into  the  latter  court,  and  made  the  amendment  there.  And  in  MdHsh  v. 
Richardson  the  judgment-roll  was  amended  in  this  court  after  the  judg- 
ment had  been  reversed  in  ^e  court  of  King's  Bench.  [Maule,  J.  rcooo 
The  postea  had  been  amended  before  the  judgment  of  rever- 
sal.] The  court  of  King's  Bench,  acting  on  the  amendment  made  in 
this  court,  reversed  its  own  judgment.(a)  In  Peine  v.  Hannajfy  3  T.  R.  659, 
the  defendant  pleaded  the  general  issue  and  the  statute  of  limitations :  a 
verdict  was  found  for  the  plaintiff  on  the  first  issue,  and  no  notice  taken 
of  the  last :  after  error  brought,  and  joinder  in  error,  (which  was  assigned 
on  this  point,)  the  court  allowed  the  postea  to  be  amended  by  the  judge's 
notes.  So,  in  Doe  dem.  Church  v.  PerldnSy  3  T.  R.  749,  it  was  held  that 
a  postea  may  be  amended  by  the  judge's  notes  at  any  time,  even  after 
final  judgment,  and  a  writ  of  error  brought.  And  in  Hadey  v.  TheMayor  of 
Lyme  Regis^  3  M.  A:  P.  310,  6  Bingh.  100,  in  an  action  on  the  case,  charg- 
ing the  defendants  (a  corporate  body)  with  the  non-repair  of  sea-banks, 
the  declaration  contained  five  counts,  the  first  two  stating  the  defendants' 
liability  to  repair  by  virtue  of  a  charter  from  the  crown,  and  the  others  by 
prescription,  and  ratione  tenura :  at  the  trial,  a  verdict  was  taken  (ot  the 
plaintiflf,  by  consent,  on  the  first  two  counts,  and  the  jury  were  discharged 
as  to  the  other  three :  the  court,  on  the  application  of  the  plaintiff, 
ordered  the  postea  to  be  amended,  and  the  verdict  to  be  entered  on  the 
first  count  only,  although  the  judge  who  tried  the  cause  had  declined  to 
interfere.  In  considering  the  propriety  of  granting  an  amendment,  the 
court  does  not  regard  the  consequences  as  to  the  records  and  judgments 
of  other  courts.  In  the  present  case,  the  plaintiffs  are  removed  from  a 
difficulty  which  has  arisen  in  some  of  the  cases ;  fidr,  here,  the  affidavit 
of  the  defendant's  attorney  shows,  that,  according  to  the  justice  of  the 
case,  the  verdict  ought  to  be  entered  in  the  way  now  asked.  And,  as  to 
the  ^argument  that  the  plaintiffs  are  bound  by  their  election  to  r^ogo 
take  the  verdict  on  the  first  count,  the  same  objection  mig^thave 
lieen  made  in  Richardson  v.  Mellishy  3  Bingh.  346,  11  J.  B.  Moore,  104, 
for,  there,  the  plaintiff  successfiilly  resisted  a  motion  for  arresting  the 

(a)7  B.  6c  C.  ai9,  ]  CUtIl  dt,  Finn.  344 
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judgmeDt  on  the  very  point  on  which  he  afterwards  prayed  leave  to 
amend,  (ir)  -  [Maule^  J.  It  is  not  a  mere  mistake  that  is  sought  to  be 
amended  here.  The  verdict  was  entered  deliberately  and  advisedly  on 
the  first  count.  The  mistake,  as  it  is  called,  consists  in  not  having 
alleged  in  the  first  count  that  the  plaintiffs  were  the  owners  of  the  ship. 
The  verdict  was  entered  pursuant  to  the  wish  of  the  plaintiffs  and  the 
intention  of  the  jury.]  The  mistake  was,  in  assuming  the  first  count  to 
disclose  a  good  consideration.  If  the  court  are  satisfied  that  the  e?i- 
dence  given  at  the  trial  would  have  warranted  a  verdict  for  the  plaintiffs 
on  the  fourth  count,  there  can  be  no  sound  reason  for  refusing  the  amend- 
ment. Cases  may  be  suggested  where  the  lapse  of  time  mighi  place  the 
court  in  a  difficulty  in  dealing  out  justice  between  the  parties :  but  that 
is  not  so  here ;  for,  it  is  agreed  on  all  hands  that  the  amendment  sought 
for  is  precisely  what  the  justice  of  the  case  required  at  the  time.  Fines 
have  been  amended  after  the  lapse  of  half  a  century.  The  mere  lapse 
of  time,  therefore,  is  not  a  ground  upon  which  the  court  will  determine 
whether  or  not  they  will  exercise  in  this  case  the  discretion  which  they 
undoubtedly  have. 

TiNBAL,  C.  J.  It  appears  to  me  that  the  amendment  prayed  in  this 
case  ought  not  to  be  allowed.  In  the  first  place,  I  very  much  doubt 
whether  we  have  any  authority  to  make  such  an  amendment.  No  case 
has  been  cited  in  which  the  court  below  has  assumed  such  authority  after 
moQA']  judgment  pronounced  in  a  court  of  error.  In  *Petrie  v.  Hannay^ 
3  T.  R.  659,  the  case  last  referred  to,  the  amendment  took  place 
before  the  argument  in  error :  and  in  MelUsh  v.  Rkhardson^  3  Bingh.  346, 
11  J.  B.  Moore,  104,  the  postea  was  amended  before  the  judgment  of  the 
court  of  error  had  been  pronounced.  Here,  not  only  has  the  case  been 
argued  in  the  court  of  error,  and  the  judgment  of  the  court  pronounced 
after  time  taken  for  deliberation,  but  the  plaintiffs  come  after  the  lapse 
of  two  years  firom  the  reversal  of  the  judgment  of  this  court,  and  ask  us 
to  allow  an  amendment  that  will  entirely  remove  the  ground  upon  which 
the  judgment  of  the  court  of  error  proceeded.  But  it  seems  to  me,  in 
the  absence  of  any  authority  to  support  the  application,  that  we  have  no 
jurisdiction. 

Assuming,  however,  that  we  have  jurisdiction  in  the  matter,  I  think 
that  under  the  circumstances  we  ought  to  refirain  from  exercising  it.  Tbt 
amendment  which  the  plaintiffs  ask  us  to  allow  is,  that  the  judgment 
should  be  entered  for  the  plaintiffs  upon  the  third  count,  and  for  the  de- 
fendant on  the  issues  joined  on  the  first  count.  This,  under  the  circum- 
stances, does  not  appear  to  me  to  be  a  mere  technical  amendment.  I 
cannot  help  thinking,  that,  if  the  application  to  enter  the  verdict  for  the 
plaintifls  on  the  fourth  count  had  been  made  at  the  time  of  trial,  the  de- 
fendant might  have  raised  objections  that  are  not  open  to  him  now ;  9S% 
for  instance,  that  the  plaintiffs  could  not,  upon  an  indebitatus  count  for 

(a)  8ee  0  J.  B.  Moore,  485,2  Bingh.  239. 
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demoiragey  recover  damages  for  delaying  the  ship.  I  do  not  say  that 
Ihe  objection  would  have  been  well  founded  :  but  the  defendant  mig^t 
have  tendered  a  bill  df  exceptions,  if  the  ruling  of  the  judge  at  the  trial 
kad  been  against  him.  The  lapse  of  time  also  aflbrds  a  strong  argument 
against  entertaining  this  application.  The  plaintiffs  might  have  applied 
to  this  court  to  make  the  amendment  now  sought,  before  the  argument 
of  the  writ  of  error.  ^Instead,  however,  of  adopting  that  course,  rwooR 
they  took  the  chance  of  obtaining  the  judgment  of  the  Exchequer  I* 
Chamber  upon  the  record  as  it  then  stood.  And,  though  it  is  said  (and 
perhaps  with  reason)  that  the  defendant  all  along  insisted  that  the  fourth 
was  the  proper  count  upon  which  to  enter  the  verdict,  and  therefore 
ought  not  now  to  be  permitted  to  object  to  its  being  so  entered,  it  seems 
to  me  that  the  argument  is  as  strong  the  other  way  against  the  plaintifis, 
who  were  equally  urgent  in  opposing  the  entering  of  the  verdict  upon  that 
count.  After  such  a  deliberate  election  on  the  plaintiff's  part,  I  think  we 
ought  not  to  be  called  upon  to  interfere ;  and,  however  much  the  result 
is  to  be  regretted,  it  seems  to  me  that  upon  principle,  the  proposed  amend- 
ment ought  not  to  be  allowed. 

Maule,  J.  I  am  of  the  same  opinion.  It  is  not  necessary  in  this  case 
to  pronounce  a  decision  negativing  the  power  of  this  court  to  amend  the 
record  at  this  particular  stage  of  the  proceedings :  although  I  am  far  from 
expressing  an  opinion  in  the  affirmative.  That  which  is  asked  here  is 
more  than  an  amendment ;  it  is  an  alteration  of  the  record  after  a  judg- 
ment pronounced  by  a  court  of  error  thereon.  If  we  have  such  power, 
we  have  the  same  power,  in  any  other  cause  where  the  judgment  is  re- 
versed, to  amend  the  record  at  any  length  of  time  after  such  judgment 
of  reversal.  It  seems  to  me  a  very  strong  thing  to  say  that  this  court  has 
iBuch  power:  and  I  am  much  disposed  to  think  that  it  has  not.  It  is  un-» 
necessaiy,  however,  to  decide  that  point  here.  The  power  to  direct  in 
what  manner  the  verdict  shall  be  entered,  is,  confessedly,  in  the  judge 
who.  tries  the  cause ;  and  the  way  in  which  the  verdict  should  be  entered 
was  discussed,  some  years  ago,  before  the  Lord  Chief  Justice.  His  lord- 
ship, having  his  notes  before  him,  and  a  fresh  recollection  of  the  facts  of 
the  case,  decided  that  the  verdict  ^should  be  entered  for  the  rvoog 
plaintiffs  upon  the  issues  joined  on  the  first  count.  We  are  now  '- 
asked  to  reverse  that  decision.  Acting — as  aloiie  we  can  act — as  his  as- 
sessors or  advisers  in  the  matter,  it  seems  to  me  that  we  cannot  properly 
advise  him  to  alter  his  decision.  The  circumstance  of  so  great  a  length 
of  time  having  been  suffered  to  elapse,  seems  to  me  to  be  a  very  import* 
ant  consideration.  After  so  many  years  the  judgment  ought  to  be  re- 
garded by  all  parties  as  an  acc&mplishedfact.  It  is  said  there  was  a  mis- 
take in  the  special  count.  I  am  by  no  means  satisfied  that  it  was  a  mis- 
trice;  the  averment  of  ownership  was  probably  omitted  with  a  view  to 
'^ieve  the  plaintifis  from  proving  it.  Taking  it,  however,  to  be  a  mistake. 
It  was  pointed  out  on  the  first  day  of  the  argument  in  the  Exchequejr 
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CSiamber.  The  plaintifis  did  not  then  ask  the  court  of  error  to  postpone 
the  hearing,  in  order  to  give  them  time  to  apply  to  this  cooit  for  an 
amendment ;  they  rather  chose  to  argue  the  point.  The  court  of  £x» 
chequer  Chamber  took  a  long  time  to  consider  their  judgment:  and  the 
plaintifis  still  took  the  chance  of  a  decision  in  their  favour.  At  last^  find* 
ing  the  judgment  of  that  court  against  them,  they  now  come  here.  It 
would  be  contrary  to  all  the  good  sense  and  justice  of  the  case  to  enter- 
tain the  application  under  such  circumstances.  Suppose  this  objection 
had  first  arisen  on  a  motion  in  arrest  of  judgment ;  and  suppose,  after 
full  argument,  and  time  taken  to  consider,  the  court  had  decided  in  fa« 
vour  of  the  objection;  would  they  after  that  have  allowed  an  amendment? 
I  apprehend  not.  The  courts  are  in  the  habit  of  granting  amendments 
where  the  application  is  promptly  made ;  but  not  after  judgment  pro- 
nounced on  full  argument.  This  is  an  &  fortiori  case.  Suppose  the 
judgment  of  the  Exchequer  Chamber  had  been  in  favour  of  the  plaintifis, 
they  probably  would  have  awaited  until  its  reversal  by  the  House  of 
•2971  ^^^^^  before  they  Applied  to  us  to  amend  the  record.  *To  make 
-'  the  rule  absolute,  would  have  the  efiect  of  shaking  final  judg- 
ments in  a  most  inconvenient  degree. 

Cbesswell,  J.  I  fully  concur  in  the  doubt  just  expressed  by  my  bro« 
ther  Maule  as  to  our  authority  to  make  the  amendment  prayed  in  this 
case.  There  is  no  case  to  be  found  where  the  record  has  been  permitted 
to  be  amended  after  judgment  pronounced  on  a  writ  of  error,  except  Thi 
King  V.  Carlikj  2  B.  &  Ad.  971.  There  the  court  of  King's  Bench  hav- 
ing pronounced  judgment  on  a  writ  of  error  upon  a  judgment  at  the  Old 
Bailey,  that  court  su^ested  an  application  to  the  criminal  court  for  an 
amendment,  which  was  allowed,  the  attorney^general,  representing  the 
crown,  consenting  to  such  amendment.  That  case  clearly  afibrds  no 
precedent  for  the  present  motion.  If  this  court  has  authority  to  amend 
one  part  of  the  record,  there  can  be  no  difficulty  in  amending  another 
part.  Why  not,  then,  at  once  ask  us  to  amend  the  first  count(a)  by  re- 
lieving it  of  the  technical  blunder  ?  That  is  substantially  what  is  sougbt 
by  the  present  motion.  Supposing,  however,  we  have  authority  to  allow 
the  amendment,  the  question  is,  whether  sufficient  ground  has  been  laid 
to  induce  us  to  allow  it,  in  the  exercise  of  our  discretion.  I  think  it 
would  be  a  most  mischievous  exercise  of  discretion  to  allow  this  amend- 
ment. Even  upon  the  argument  of  a  demurrer,  it  is  contraiy  to  our 
practice  to  allow  parties  to  amend  after  judgment  has  been  pronounced : 
it  is  a  thing  almost  unheard  of.(A)    And  here,  althou^  the  plaintifis  may 

(a)  By  Buch  an  aBieDdmeiit  the  jary  would  be  made  to  find  that  which  they  nerar  hi^ 
found,  and  might  fonnerly  hafe  been  attainted,  where  the  real  fidtehood  would  bate  been  ia 
alleging  ^uodjwatorufalmmfKtrwU  §aaramnUmm. 

(6)  When  pleading!  were  flrttfiiM  the  comta  were  leaaatrict.  After  an  ebieetioawieaigai^ 
the  onaucoeMful  party  abandoned  the  objectien  or  the  pleading  objected  to ;  no  formal  dawy^ 
rer  being  entered,  unleaa  the  party  peniflted,  ■eCwithatmdinf  theopinion  of  the  court  eipiMOT 
igainethim. 
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not  have  *beeii  cognisant  of  the  precise  defect  in  the  first  count  r«QgQ 
until  the  argument  in  the  Exchequer  Chamber  had  commenced, 
jret  they  were  then  fully  apprised  of  it :  but,  finding,  or  hoping,  that  the 
impression  of  the  court  was  in  their  favour  at  that  time,  they  chose  to 
rely  upon  that  assumed  favourable  impression,  and  abstained  from  asking 
this  court  to  amend  the  record.  Even  after  the  argument,  the  plaintifia 
had  plenty  of  time  for  consideration :  they  mi^t  well  have  taken  alarm, 
at  the  length  of  time  the  court  of  error  were  deliberating,  and  have  come 
to  this  court  They  have  made  their  election.  That  would  be  so,  even 
if  the  matter  were  much  more  recent.  The  verdict  is  entered  from  the 
judge's  notes ;  it  is  a  mere  matter  of  practice ;  and  the  application  should 
be  promptly  made.  The  parties  went  before  the  judge  six  years  ago. 
Are  we  to  enter  upon  the  discussion  again  ?  I  think  there  is  no  ground 
whatever  to  warrant  our  interference  at  this  late  period.  If  this  point  had 
been  raised  at  nisi  prius,  possibly  the  defendant  might  have  said  that 
there  was  no  evidence  to  sustain  the  fourth  count ;  and,  if  the  ruling  of 
the  Lord  Chief  Justice  had  been  i^inst  him,  he  mi^t  have  tendered  a 
bill  of  exceptions.  That  is  an  advantage  of  which  he  would  be  deprived 
by  the  course  now  attempted. 

Erle,  J.  I  also  think  we  have  no  jurisdiction  to  make  the  amendment 
prayed.  When  the  record  was  before  this  court,  there  was  a  verdict  for 
the  plaintiff  on  the  first  count,  and  for  the  defendant  on  the  fourth  count: 
and  80  the  record  stood  when  before  the  Exchequer  Chamber.  When  an 
action  is  brought  here,  the  parties  have  a  ri^t  to  the  judgment  of  two 
courts  of  error.  The  course  attempted  to  be  pursued  here  would  deprive 
the  defendant  of  this  privilege.  As  to  the  alleged  hardship — it  appears 
to  me  that  the  plaintiffs  introduced  two  counts  upon  the  same  subject* 
matter  *into  the  record,  in  violation  of  the  new  rules.  If  the  r*oQ9 
declamtion  had  been  understood  as  it  now  is,  when  the  parties 
were  before  Mr.  Justice  Vaughan,  the  plaintiffs  would  have  been  put  to 
their  election  between  the  first  and  the  fourth  counts :  and  at  that  time, 
they  would,  no  doubt,  have  elected  to  abide  by  the  first  count.  They 
would  then  have  been  in  the  same  situation  as  are  many  other  plaintifii 
who  have  elected  to  abandon  the  count  that  would  have  been  most  bene^ 
ficial  for  them,  and  who,  after  having  failed  upon  the  count  they  chose 
to  rely  on,  come  to  ask  the  court  to  restore  that  which  they  had  elected 
to  strike  oat.  Rule  .discharged,  with  costs. 
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tipon  a  motion  for  a  dittringat,  it  ii  not  enough  that  the  affidavit  negatiTea  the  appearanoB  of 
the  defendant,  ••  according  to  the  exigency  of  the  writ*'  of  lommoni. 

C.  JoNESy  Serjt.y  moved  for  a  distringas  upon  an  affidavit  negativiag 
the  appearance  of  the  defendant,  <<  according  to  the  exigency  of  the  writ" 
of  summons. 

Maule,  J.  That  is  not  enough  :  it  is  perfectly  consistent  with  your 
affidavit  that  an  appearance  may  have  been  entered  by  the  defendant  on 
the  ninth  day  after  service  of  the  writ  of  summons. 

The  rest  of  the  court  concurred.  Rule  refused. 


•300]  •HUNTER  v.  HUNT.    Jan.  30. 

The  plaintiff  and  defendant  respectively  were  nnder-leaeet,  at  dtitinct  naita,  of  eepamla  p» 
tions  of  premiflea,  the  whole  of  which  were  held  under  one  original  lease,  at  an  entire  lent 

'  The  plaintifll  having  paid  the  whole  rent  nnder  a  threat  of  distreaa,  brought  an  action  againtf 
the  defendant  to  recover  the  proportion  of  rent  due  fixMn  him,  as  for  money  paid  to  hii  on  •' 
'^Ibld,  that  the  action  was  not  maintainable. 

This  was  an  action  of  assumpsit  brought  to  recover  the  sum  of 
l2lA4s.8d.,  as  money  paid  by  the  plaintiff  to  the  use  of  the  defendant. 
The  cause  came  on  for  trial  on  the  14th  instant,  before  the  judge  of  the 
sheriff's  court  in  Middlesex,  when  a  verdict  was  taken  for  the  plaintiff 
for  the  sum  claimed,  subject  to  a  motion  for  a  nonsuit  upon  the  following 
agreed  state  of  facts : — 

The  plaintiff  and  the  defendant  were  purchasers  of  two  separate  under- 
leases of  two  adjoining  houses.  The  two  houses,  and  also  a  vacant  piece 
of  ground  in  the  occupation  of  the  plaintiff,  were  held  under  one  original 
lease,  granted  on  the  6th  of  June,  1810,  by  one  James  Jefferies  to  one 
Samuel  Short,  at  one  entire  rent  of  20/.  10^.  per  annum.  The  plaintiff 
held  the  one  house  as  assignee  of  an  under-lease,  dated  the  20thof  Janei 
1810,  from  Short  to  one  Harrington,  by  which  a  rent  of  4/.  17f.  6d.  per 
annum  was  reserved.  The  defendant  held  the  other  house  as  assignee 
of  an  under-lease,  dated  the  28th  of  September,  1810,  from  Short  to  one 
Sharland,  by  which  a  rent  of  8/.  16s.  6d.  per  annum  was  reserved. 

The  plaintiff,  having  paid  the  whole  of  the  rent  reserved  by  the  origi* 
nal  lease  of  the  6th  of  June^  1810,  for  a  year  and  a  half,  viz.,  from 
Michaelmas,  1842,  to  Lady  Day,  1844,  to  the  representatives  of  William 
Randall,  the  assignee  of  the  reversion,  under  a  threat  of  distress,  brought 
Ibis  action  to  recover  from  the  defendant  the  proportion  of  the  rent  dne 
in  respect  of  the  house  held  by  him,  less  the  property-tax. 

Channdlj  Serjt.,  on  a  former  day  in  this  term  obtained  a  rule  nisi 

*3011    ^^^^^i^S^y*    H^  submitted  that  the  payment  *in  question  was 

not  a  payment  made  by  the  plaintiff  to  the  use  of  the  defendant 
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Mmnbig^  Seijt.,  now  showed  cause.    The  remedy  at  common  law, 
where  one  of  several  parties  to  a  common  charge  undertook  to  pay  it, 
was,  by  writ  of  contribution,  the  forms  of  which  are  to  be  found  in  the 
Register,  and  also  in  Fitzherbert's  JYixtura  Breviumj  page  162,  B,  C, 
though  they  commonly  related  to  claims  for  contribution  in  respect  of 
sait  or  service  incident  to  the  tenure  of  real  property.     Fitzherbert,  com- 
menting on  this  writ,  says :  «  The  writ  of  contribution^lieth  where  there 
are  tenants  in  common,  or  who  jointly  hold  a  mill,  pro  indvnsoy  and  take 
the  profits  equally,  and  the  mill  falleth  into  decay,  and  one  of  them  will 
not  do  any  repair  to  the  mill ;  now,  the  other  shall  have  this  writ  to  com- 
pel him  to  be  contributory  to  the  reparations.     And,  if  there  be  three  or 
four  co-parceners  of  lands,  and  the  eldest  sister  do  the  suit  to  the  lord  of 
\rbom  the  lands  are  holden,  for  all  the  co^parceners,  and  the  other  co- 
parceners will  not  allow  her  for  her  charges  lost,(a)  according  to  their  rate 
for  the  same  suit,  that  co-parcener  who  did  the  suit  may  have  this  wri^. 
of  contribution."    In  Cowell  v.  Edwards^  2  Bos.  &  Pul.  268,  it  was  held 
that  one  of  several  co-sureties  in  a  bond  may  recover  against  any  one 
of  the  others  his  aliquot  proportion  of  the  money  paid  by  him  under  the 
bond,  regard  being  had  to  the  number  of  sureties ;  though  the  insolvency 
of  the  principal  and  of  the  other  sureties  be  not  proved.    In  5  Viner's 
Abridgment,  561,  title  ContribuHon^  pi.  3,  it  is  said:  « if  a  man  is  bound 
in  a  recognisance  and  dies,  there,  as  long  as  the  heir  has  assets,  execution 
shall  be  against  the  heir  only.    But,(6)  if  the  heir  has  not  assets,  execu- 
tion shall  be  upon  all  the  tertenants ;  and  every  one  shall  be  contributory 
to  the  other ;  *but,  where  the  execution  is  sued  against  the  heir    rvoQn 
who  has  assets,  he  shall  not  have  contribution  against  the  ter- 
tenants nor  the  feoffees.    K(c)  the  heir  be  vouched  in  ward  of  several, 
and  the  tenant  loses,  and  recovers  in  value  against  the  heir,  every  guar- 
dian shall  be  contributory  to  the  render  in  value :"  that  is  to  say,  if  a  leal 
action  be  brought  against  A.  B.,  and  A.  B.  vouches  to  warranty  a  person 
under  age  and  in  ward,  and  the  tenant  loses,  all  the  persons  of  whom  the 
infant  vouchee  holds,  shall  be  contributory.     [Maule,  J.     All  this  only 
shows  that  the  plaintiff  should  resort  to  equity  for  relief.]    These  cases 
arose  before  any  such  equitable  jurisdiction  was  exercised.     [Tindal, 
C.  J.    To  entitle  you  to  maintain  this  action,  you  must  show,  not  only 
that  the  money  was  paid  to  the  defendant's  use,  but  that  it  is  an  absolute 
liquidated  and  ascertained  sum.]    «  Where  feoffee  of  the  conusor  upon 
a  statute-merchant  is  in  execution,  he  shall  have  contribution  against  every 
other  feoffee  of  the  same  conusor,  "(d)    Again,(e)  « If  the  king's  tenant 

(a)  Pw  ton  diarget  parde, 

W  5  VioBr's  Abridg.  tiL  CofUributum,  pi.  4,  citing  (for  both  pladta)  Bro.  Abr.  Suit,  pL  IS 
ud  17  E.  2 ;  Fitzh.  Execution,  pi.  139. 

(0  ^  Via.  Abr.  tit  CmUributum,  pi.  5,  citing  Bro.  Abr.  SuU,  pi.  13 ;  48  E.  8, 5,  (H.  48  E.  % 
»•  ft,  pL  9.) 

(<0  ^  pL  6,  citing  Bro.  Abr.  nt  sapri. 

Jt)  Ibid.  pL  IS,  cttiDgBro.Abr.  Suit,  pL  19;wliichic6nitoBro.  Abr.  Aportwimunt,  pt  21  i 
■mF.N.B.  834,236. 
VOL.  1.  25  R 
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aliens  to  several  severallyy  and  the  king  distrains  the  one  for  the  ^riide, 
he  shall  have  contribution  of  the  others."  That  is  precisely  in  point  wiA 
the  present  case.  It  is  true,  the  remedies  here  spoken  of  are  in  respect 
of  real  actions  which  are  now  abolished :  but  the  ri^ts  and  the  rela- 
tions of  the  parties  are  the  same,  though  their  interests  are  of  inferior 
degree.  Again,(a)  «  The  plaintiff  seeks  relief  by  way  of  contribution,  for 
that  one  of  the  defendants  hath  a  rent-charge  out  of  his  the  plamtiflPs 
lands,  and  one  other  of  the  defendant's  lands,  and  seeks  to  lay  the  whole 
burden  of  the  rent-charge  upon  his  the  plaintiff's  lands ;  and  because  the 
moTkoi  defendant  would  not  answer,  therefore  an  injunction  is  *granted 
^  for  staying  the  suits  for  the  rent."  [Maule,  J.  I  find  nothiif 
in  Comyn's  Digest,  title  Pkaderj  dbout  contribution^  and  therefore  nothing 
of  the  course  of  proceeding  for  contribution  at  common  law.  But  I  find 
the  subject  treated  of  under  title  Chancery^  (2  S.)]  In  HarberPi  caae, 
3  Co.  Rep.  13,  Lord  Coke  says :  <«  If  a  man  ^  bound  in  a  statute  or 
recognisance,  and  after  his  death  some  of  his  land  descends  to  the  heir 
on  the  part  of  the  father,  and  some  to  the  heir  on  the  part  of  the  mother; 
in  this  case,  one  alone  shall  not  be  charged ;  and,  if  he  be,  he  shall  haye 
contribution  against  the  other."  That  means  contribution  at  commoji 
law.  Again,  in  Viner,(&)  it  is  said,  that,  « If  a  manor  is  held  by  the  ser- 
vice of  a  bridge,  every  tenant  of  the  manor  is  liable  to  the  whole  chaiget 
and  are  but  contributory  among  themselves."  [Eble,  J.  In  that  case, 
each  holds  the  land  subject  to  the  chaise.  Tindal,  C.  J.  There  is  xu> 
privity  of  estate  between  these  parties.  Cresswell,  J.  In  CaweU  v. 
Edwards^  2  Bos.  &  Pul.  268,  the  court  must  have  proceeded  upon  an 
assumed  promise  of  each  of  the  sureties  to  bear  a  portion  of  the  liability. 
Here,  the  parties  are  not  sureties.]  Each  occupier  holds  subject  to  the 
entire  rent,  and  is  a  surety  to  the  ground  landlord  for  the  amount  due 
from  his  companions.  In  Schkncker  v.  Moxsy^  3  B.  &  C.  789,  5D.  &  R« 
747,  the  tenant  underlet  part  by  deed;  the  original  landlord  distrained  for 
rent  upon  the  under-tenant ;  and  it  was  held  that  assumpsit  would  not 
lie  by  the  latter  against  his  lessor  upon  an  implied  promise  to. indemnify 
him  against  the  rent  playable  to  the  superior  landlord.  So  in  Spencer  f- 
Parry^  4  N.  &  M.  770,  3  Ad.  &  E.  331,  the  implied  promise  was  ex- 
cluded, not  by  a  deed,  but  by  a  written  agreement.  [Maule,  J.  In 
F.  N.  B.  162  B,  it  is  said,  that,  « if  many  be  enfeoffed  of  land  for  which 
^3041  ^^^^  ^^^^  ought  to  be  done,  &c. ;  *now,  if  they  agree  among  thein- 
felres  that  one  of  them  shall  do  the  suit,  and  that  the  others  shall 
eontiibute  unto  him ;  if  he  &o  the  suit,  and  afterwards  the  others  vill 
not  allow  him  ior  that  suit  according  to  their  rate,  then  he  shall  have  the 
writ  of  contribution  against  them ;  and  the  writ  shall  mention  the  agree- 
ment, &c.,  and,  if  they  cannot  agree,  then  the  lord  shall  distrain  them 


:(tf)  5  Vin.  Abr.  tk.  CorUnbution,  pi.  18,  ciUng  Cvfti  Rep.  132 ;  2S  Elii.  Mnum  t.  VtM^ 
(M  Thle  Cofiln6iitM«,  pL  £6,  ctting  1  Salk.  868,  pL  5 ;  PmcIlS  Ann.  B.  R.  ^<2«f^^ 
Tki  biuhtu  i^Buckh^h, 
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all  for  all  their  suits,  if  the  suit  be  not  done ;  but,  if  one  feofiee,  of  his 
own  will,  do  the  suit  for  them  all,  without  any  agreement  for  the  same 
made  between  them,  the  lord  cannot  then  distrain  the  others  for  the  suit; 
for,  as  to  the  lord,  it  is  not  material  whether  there  be  any  agreement 
between  them  or  not ;  but  between  the  feofiees,  he  that  did  the  suit 
shall  not  have  the  writ  of  contribution  against  his  companions,  without 
agreement  thereof  made  betwixt  them."(a)]  That  is  precisely  the  dis« 
tinction  that  is  sought  to  be  drawn  here,  between  a  voluntary  payment 
and  a  payment  ab  invito.  In  Bacon's  Abridgment,(i)  it  is  laid  down  that, 
(( if  one  of  the  sureties  pays  all  the  bond,  yet  the  obligee  is  not  compel- 
lable by  law  to  assign  the  bond  to  him,  but  the  surety's  remedy  must  be 
in  Chancery ;  or  perhaps  he  may  have  remedy  by  writ  de  plegHs  acquie* 
todii:"  and  to  this  is  added,  «Qa<8re,  whether  not  in  an  action  for 
money  paid  to  the  other's  use  ?"  [Maule,  J.  In  Cowell  v.  Edwardsj 
2  Bos.  Sl  Pul.  268,  the  defendant  was,  by  the  payment,  relieved  from 
a  personal  liability  on  the  bond :  here,  it  does  not  appear  that  the  de- 
fendant had  any  goods  on  the  premises  which  were,  by  the  plaintiff's 
payment,  relieved  from  a  liability  to  distress.]  He  would  be  protected 
in  respect  of  any  property  that  might  be  brought  upon  the  premises  within 
six  years.  [Maule,  J.  Upon  the  statement  submitted  to  us,  I  am  un- 
able to  discover  any  benefit  resulting  to  the  defendant  from  the  payment, 
to  *the  extent  of  one  farthing.  It  is  not  shown  that  the  party  claim-  rvong 
ing  under  the  original  lessor  had  any  right  to  re-enter ;  nor  does 
it  appear  that  the  defendant  had  any  goods  upon  the  premises  that  could 
)iare  been  dbtrained.  Tindal,  C.  J.  This  would  be  a  most  inconve- 
nient way  of  raising  such  a  question.  So  great,  indeed,  is  the  inconve- 
nience, that  I  cannot  help  thinking  that  the  plaintiff's  only  remedy  is  in 
equity.  Suppose  there  had  been  fifty  sub-lessees  instead  of  two,  is  the 
one  who  pays  to  bring  forty-nine  actions  for  contribution,  when  the  whole 
might  be  joined  in  a  bill  in  equity  ?  In  all  the  cases  cited,  there  has 
been  a  community  of  interest — a  seisin  of  the  whole  in  one  person  under 
wbom  the  parties  claim.  Here,  the  plaintiff  and  the  defendant  are  entire 
strangers.]  The  case  of  ScoU  v.  Stephenson^  1  Lev.  71,  treats  the  remedy 
by  writ  deplegOs  acquktandis  as  a  subsisting  remedy.  There  may  be  no 
objection,  at  the  present  day,  to  the  issuing  of  a  writ  of  summons  in  an 
action  «of  acquittal  of  .pledges,"  but,  practically,  the  remedy  has  now 
merged  in  the  action  for  money  paid.  The  proposition  that  the  plaintiff 
has  no  remedy  but  in  equity,  amounts  to  this,  that,  contrary  to  a  long 
series  of  decisions  in  the  cases  cited,  the  subject  was  at  common  law 
without  the  means  of  asserting  an  acknowledged  right. 

TornAL,  C.  J.    I  never  heard  of  an  action  of  this  kind  being  main 
tained.    Upon  the  statement  submitted  to  us,  I  am  unable  to  discover 
the  slightest  evidence  that  the  money  sought  to  be  recovered,  was  mon^y 

(a)  Vide  5  Mum.  ic  Ghr.  769,  note  (a). 

\h)  Tide  <Hi!HifitmM  (D)  5|  citiiig  1  Lev.  73,  StsU  r.St^htnaoih 
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paid  to  the  use  of  the  defendant.    Upon  that  ground,  and  without  entering 
upon  the  learned  dbcussion  to  which  we  have  been  invited,  I  think  the 
action  does  not  lie. 
The  rest  of  the  court  concurred.  Rule  discharged. 


•306]  •WALTON  v.  CHANDLER.    Jan.  31. 

A  wamnt  of  attomey  wm  attested  by  A.,  tn  attorney,  iDtroduoed  to  the  defendant  \j  tba 
p]aintiff*8  attorney,  the  defendant  thereupon  naming  A.  and  reqaesting  him  to  attend  on  bm 
behalf,  by  repeating  after  the  plaintiff's  attorney  the  proper  form  of  woids,  which  were  read 
by  the  latter  fiom  the  body  of  the  instniment : — Htld^  that  the  atteatataon  was  good 

Channell,  Serjt.,  on  a  former  day  in  this  term,  on  behalf  of  the 
assignees  of  Thomas  Chandler,  against  whom  a  fiat  in  bankruptcy  had 
issued,  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the 
warrant  of  attorney  hereinafter  mentioned,  the  judgment,  and  all  subse- 
quent proceedings  thereon,  should  not  be  set  aside,  on  the  ground  that 
the  requisitions  of  the  statute  1  &  2  Vict.  c.  110,  s.  9,  had  not  been 
complied  with.  In  the  body  of  the  warrant  of  attorney  was  the  following 
statement : — <«  And  I,  the  said  Thomas  Chandler,  have  expressly  named 
W.  J.  Meymott  of  Blackfriars  Road,  Christchurch,  Surrey,  gentleman,  an 
attorney  of  her  majesty's  court  of  Common  Pleas  at  Westminster,  and 
requested  him  to  attend  on  my  behalf  to  inform  me  of  the  nature  and 
efiect  hereof  before  the  same  is  executed,  and  to  witness  the  due  execn- 
tion  hereof  by  me ;  and  I  acknowledge  that  the  said  W.  J.  Meymott  has 
accordingly  informed  me  of  the  nature  and  efiect  hereof  before  such  ex^ 
cufion.'*  The  attestation  was  as  follows: — << Signed,  sealed,  and  deli- 
vered by  the  said  Thomas  Chandler  in  the  presence  of  me,  attorney  for 
and  on  behalf  of  the  said  Thomas  Chandler,  expressly  named  by  him,  and 
attending  at  'his  request,  and  whom  I  informed  of  the  nature  and  effect 
of  the  warrant  of  attorney  before  the  same  was  executed ;  and  I  subscribe 
as  such  attorney;"  and  then  followed  the  name  and  address  of  the  wit- 
ness. The  affidavit  upon  which  the  motion  was  founded  stated  that  the 
warrant  of  attorney  was  prepared  by  Mr.  Edward  Meymott ;  that  the 
deponent  (Chandler)  was  not  informed,  nor  was  he  aware,  until  be  attend- 
•3071  ^^  ^*  ^^^  office  of  Mr.  Edward  •Meymott,  that  it  would  be  ne 
cessary  or  proper  that  any  attorney  should  be  present  on  his 
behalf,  to  inform  him  of  the  nature  and  efiect  of  the  said  warrant  of 
attorney  at  the  time  such  warrant  of  attorney  should  be  executed,  or  that 
it  would  be  necessary  or  proper  for  him  to  name,  or  request  the  attend- 
ance of,  any  attorney  for  that  purpose ;  that,  on  arriving  at  the  office  of 
Edward  Meymott  for  the  purpose  of  executing  the  warrant  of  attorney) 
he  was  introduced  by  that  gentlemen  to  J.  W.  Meymott,  his  brother,  and 
was  at  the  same  time  informed  by  Edward  Meymott  that  it  was  necessar] 
that  an  attorney  should  be  present  or  attend  on  behalf  of  the  party  sign 


1  Manning,  Granger,  &  Scott.  307 

iBg  a  warrant  of  attorney,  and  that  he  the  said  Edward  Meymott  had 
provided  his  brother,  W.  J.  Meymott,  to  attend  as  such  attorney  for  that 
purpose ;  that  the  deponent  did  not  assent  or  agree  to  W.  J.  Meymott 
attending  as  such  attorney,  or  to  his  attesting  the  said  warrant,  or  employ 
him  to  act  as  such  attorney  or  to  make  such  attestation,  otherwise  than 
by  simply  not  objecting  thereto ;  and  that  the  warrant  of  attorney  was 
read  over  by  Edward  Meymott,  and  was  signed  by  the  deponent,  and 
attested  by  W.  J.  Meymott,  without  more. 

Talfourdj  Serjt.,  now  showed  cause.  The  affidavits  in  answer  to  the 
motion  (by  the  plaintiff,  and  by  the  two  Meymotts)  stated,  in  substance, 
that,  although  W.  J.  Meymott  attended  at  the  request  of  his  brother,  yet 
that,  when  the  parties  met  for  the  purpose  of  executing  the  warrant  of 
attorney,  the  defendant  did  expressly  nominate  W.  J.  Meymott,  and  re- 
quest him  to  attend  on  his  behalf,  to  inform  him  of  the  nature  and  effect 
of  the  instrument,  and  to  witness  his  execution  thereof;  that  such  nomi- 
nation and  request  were  made  by  the  defendant's  repeating  after  Edward 
Heymott  the  formula,  which  the  latter  read  from  the  body  of  the  warrant 
of  attorney ;  and  that  the  nature  and  effect  of  the  warrant  of  attorney, 
*and  of  his  execution  thereof,  were  duly  explained  to  the  defend-  r«qno 
ant  by  W.  J.  Meymott  before  he  executed  it.  The  learned  *• 
Serjeant  submitted  that  the  directions  of  the  statute  had  been  complied 
with.  He  urged  that  it  is  not  necessary  that  the  attorney  should,  in  the 
first  instance,  be  named  by  the  defendant :  and  that  it  is  enough  if  he 
adopts  the  person  suggested  by  the  plaintiff's  attorney,  provided  he  ex- 
pressly requests  such  person  to  act  as  his  attorney  in  the  matter ;  as  was 
done  here.  He  cited  Taylor  v.  JVTcAotf,  8  Dowl.  P.  C.  242,  6  M.  &  W. 
91,  and  Hale  v.  Dak,  8  Dowl.  P.  C.  599. 

Channellf  Serjt.,  in  support  of  his  rule.  The  absence  of  fraud  will  not 
justify  a  departure  from  the  course  pointed  out  by  the  statute ;  the  object 
of  which  was  to  secure  to  parties  executing  these  instruments  the  best 
advice  as  to  the  step  they  are  about  to  take.  Undoubtedly  it  is  not  ne- 
cessary that  the  attorney  should  be  originally  nominated  by  the  defend- 
ant: the  cases  cited,  to  which  may  be  added  that  of  Barnes  v.  Pendrey, 
7  Dowl.  P.  C.  747,  show  that  i.  is  no  objection  that  such  attorney  should 
be  suggested  by  the  plaintiff's  attorney.  But  it  is  essential  that  the  adop- 
tion of  the  party  suggested  be  such  as  to  show  that  the  defendant  is  act- 
ing without  restraint  and  with  a  knowledge  that  he  can  exercise  an  option 
in  the  matter.  "There  must,"  as  is  said  by  Alderson,  B.,  in  Chipper 
▼.  Bristow,  6  M.  &  W.  807, 8  Dowl.  P.  C.  797,  <^  be  something  different 
from  what  may  be  termed  an  implied  naming,  or  an  implied  attendance 
^  his  request.  It  should  appear,  from  the  facts  of  the  case,  that  he  was 
named  or  attending  on  behalf  of  the  defendant.  It  should  also  be  mani- 
fest that  his  express  naming  and  express  attendance  take  place  under 
cu-cumstances  which  show  that  he  is  aware  of  his  having  an  op-  r«Q()a 
tion  in  the  matter."    [Erle,  J.     Here  •the  defendant  nominates 
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W.  J.  Meymott  as  his  attorney,  using  the  very  words  of  the  statute.  Is 
he  the  less  his  attorney  because  the  words  by  which  he  appoints  him  his 
attorney  are  put  into  his  mouth  by  the  plaintiflPs  attorney  ?]  No  case 
has  gone  the  length  of  holding  that  the  mere  repetition  of  the  formal 
words  after  the  plaintiff's  attorney  is  such  a  nomination  or  adoption  as 
will  satisfy  the  language  of  the  statute. 

TiKDAL,  C.  J.  It  appears  to  me  that  this  warrant  of  attorney  has  been 
executed  in  conformity  with  the  directions  of  the  1  &  2  Vict.  c.  110,s.  9. 
The  cases  that  occurred  shortly  after  the  passing  of  the  act,  decided,  that, 
unless  there  were  an  express  and  original  nomination  of  the  attorney  by 
the  defendant  himself,  the  attestation  was  bad.  But,  the  latter  cases,-* 
which  are  founded  upon  a  better  view  of  the  policy  of  the  act, — lay  it 
down,  that,  if  there  be  a  clear  and  express  adoption  by  the  defendant  of 
the  party  as  his  attorney,  that  will  suffice,  although  such  party  may  have 
been  originally  suggested  by  the  plaintiflf's  attorney.  And  that  seems  to 
have  been  the  case  here.  It  is  contended,  on  the  part  of  the  assignees, 
that,  inasmuch  as  the  adoption  was  by  repeating  after  the  plaintiff's  attor- 
ney a  form  of  words  read  by  him  from  the  warrant  of  attorney,  it  was  not 
such  a  free  adoption  as  is  required  to  make  the  attestation  a  good  one. 
Those  words  were  introduced  into  the  warrant  of  attorney,  for  the  ex- 
press purpose  of  avoiding  the  difficulty  that  had  been  created  by  some  of 
the  decisions.  There  being  no  fraud,  and  no  reason  for  supposing  the 
defendant  to  have  been  at  all  misinformed  of  the  nature  and  effect  of  the 
instrument  he  was  about  to  execute,  I  am  of  opinion  that  the  statute  has 
been  literally  complied  with. 

Maule,  J.  I  am  of  the  same  opinion.  The  statute  requires  that  the 
*3101  d^f^i^d^^nt's  execution  of  the  warrant  *of  attorney  shall  be  attest- 
ed by  an  attorney  «  expressly  named  by  him,  and  attending  at 
his  request.  There  is  no  doubt  but  that  W.  J.  Meymott  did  attend  at  the 
request  of  the  defendant,  although  he  did  not  originally  came  at  his  re. 
quest.  But  it  is  contended,  on  the  part  of  the  assignees,  that  he  was  not 
expressly  named  by  him.  When  a  man  says,  <<  I  have  expressly  named 
A.  B.,"  who  can  doubt  that  that  is  an  express  naming  of  the  party  ?  The 
Only  fault  that  can  be  found  with  this  attestation  is,  that  it  has  been  done 
in  too  formal  a  manner.  Such  extreme  tenacity  of  form  sometimes  in- 
duces a  suspicion  of^  fraud.  I  never  knew  a  case  of  jettison  conducted 
in  a  regular  manner,  except  in  one  or  two  instances,  where  the  whole 
thing  was  fraudulent.  The  courts  have  required  such  extreme  nicety  and 
precision  in  the  execution  of  warrants  of  attorney,  that  no  one  can  con- 
sider himself  safe  unless  he  takes  care  literally  to  comply  with  the  direc- 
tions of  the  act.  This  state  of  the  law  sufficiently  accounts  for  the  veiy 
formal  process  that  seems  to  have  been  gone  through  here.  I  think  that 
Edward  Meymott  very  prudently  and  properly  took  care  to  avoid  all  dif- 
ficulty, by  making  the  defendant  repeat  after  him  the  very  plain  and  in- 
telligible words  which  are  found  in  this  warrant  of  attorney.    That  there 
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might  be  no  equivocation,  he  read  them  from  the  document  itself:  and 
the  defendant  must  be  assumed  to  know  what  he  was  about,  quite  as  well 
as  anj  man  does  who  takes  the  oaths  of  allegiance  and  supremacy  in  pre- 
cisely the  same  manner.  AH  the  requisitions  of  the  act  have  been  lite- 
tally  complied  with :  and,  when  that  is  the  case,  it  would  require  strong 
proof  of  fraud  to  show  that  there  had  not  been  a  sulotantial  compliance 
with  it.  I  ^mk  we  cannot,  consistently  with  common  sense  and  justice, 
hold  this  warrant  of  attorney  to  have  been  otherwise  than  well  executed. 

^Cresswexl,  J.  Primd  fack  this  warrant  of  attorney  appears  to  fon 
hare  been  well  executed ;  and  therefore  it  lies  upon  the  defend-  *' 
ant,  who  seeks  to  impeach  it,  to  show  that  there  has  been  a  failure  to  com- 
ply with  the  statute.  The  defendant  very  cautiously  swears  that  «he  did 
not  assent  or  agree  to  ihe  said  W.  J.  Meymott  attending  as  such  attorney, 
or  to  his  attesting  the  said  warrant,  or  employ  him  to  act  as  such  or  make 
fuch  attestation,  otherurise  than  by  simply  not  objecting  thereto. ^^  He  does 
aot,  however,  say,  that  he  did  not  expressly  name  W.  J.  Meymott  as  his 
attorney,  or  that  he  did  not  expressly  request  him  to  attend  as  such.  That 
which  he  does  state  is  answered  by  the  counter-affidavits,  which  show  that 
he  did  expressly  name  that  gentleman,  and  did  expressly  request  him  to 
attend  on  his  behalf.  The  words  of  the  act  have  been  literally  complied 
with ;  and  there  is  no  pretence,  and  indeed  no  attempt  is  made,  to  im- 
pute fraud.     I  therefore  agree  that  the  rule  must  be  discharged. 

Ehle,  J.  I  am  of  the  same  opinion.  It  is  quite  clear  that  the  defend* 
ant  has  had  all  the  protection  the  statute  intended  to  afford.  He  meant 
to  give  a  warrant  of  attorney ;  he  knew  the  consequences  of  giving  it ;  and 
tiie  whole  transaction  was  condu.  .ed  with  perfect  good  faith.  It  is  now 
soti^t  to  be  set  aside  for  want  of  form.  It  appears,  that,  in  naming 
W.  J.  Meymott  as  his  attorney,  the  defendant  used  the  very  words  of  the 
9th  section  of  the  1  &  2  Vict.  c.  110.  If  he  understood  the  English  lan« 
goage,  he  did  expressly  name  W.  J.  Meymott,  and  request  him  to  attena 
en  his  behalf,  to  inform  him  of  the  nature  and  effect  of  the  instrument 
before  its  execution  by  him,  and  to  witness  its  execution.  It  is  conceded 
that  there  was  no  fraud ;  but  it  is  said,  at  the  same  time,  that  the  trans- 
action is  to  be  looked  at  with  suspicion,  because  the  compliance  with  the 
statute  *has  been  so  exact.  The  mere  circumstance  of  the  attest-  r*qio 
ing  attorney  being  introduced  by  the  plaintiff's  attorney,  confess- 
edly  does  not  vitiate  the  attestation :  neither,  in  my  opinion,  is  it  vitiated 
by  a  literal  compliance  with  the  provisions  of  the  act. 

Rule  discharged,  with  losts 
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WEST  V.  COOKE.    Jan.  31. 

A  motion  for  aeeiirity  for  costs  may  be  made,  notwithfltanding  the  defendant  ia  ander  tsnna  la 
take  short  notice  of  trial,  or  such  notice  as  the  pUintiff  can  give,  provided  issue  be  not  joijied. 

This  was  an  action  of  debt  against  the  obligor,  on  a  money  bond  in  the 
penal  sum  of  1450/.,  in  which  the  plaintiff,  the  obligee,  was  described  as 
of  «No.  3.,  Serpentine  Avenue,  in  the  city  of  Dublin." 

ChanneUf  Serjt.,  for  the  defendant,  on  a  former  day  in  this  term,  issue 
not  having  been  joined,  obtained  a  rule  calling  on  the  plaintiff  to  show 
cause  why  he  should  not  give  security  for  costs,  he  being  resident  out  of 
the  jurisdiction  of  the  court. 

Talfourdy  Serjt.,  showed  cause,  upon  an  affidavit  stating,  that,  on  the 
16th  mstant,  the  defendant  demanded  oyer  and  a  copy  of  the  bond;  that, 
on  the  23d  and  27th,  he  obtained  orders  for  time  to  plead,  undertaldag 
to  plead  issuably,  rejoin  gratis,  and  take  such  notice  of  trial  for  the  sittings 
after  the  present  term  as  the  plaintiff  could  give.  He  submitted,  that,  un- 
der the  circumstances,  the  application  was  too  late,  and  evidently  made 
for  the  mere  purpose  of  evading  the  defendant's  undertaking ;  and  he  cited 

•3131  ^^^^  ^'  f^^^'^^^^^i  3  Taunt.  272 ;  Sted  v.  *Lacy,  3  Taunt.  273, 
n. ;  and  De  Montellano  v.  GarciaSj  1  Bingh.  67,  7  J.  B.  Moore, 
200,  where  it  was  distinctly  laid  down  that  a  defendant  cannot  call  for 
security  for  costs  after  undertaking  to  accept  short  notice  for  trial. 

Channellj  Serjt.,  in  support  of  his  rule.  The  general  rule  is  that  a 
defendant  may  move  for  security  for  costs  at  any  time  before  issue  joined. 
In  the  cases  cited,  the  undertaking  was,  to  take  short  notice  of  trial  for 
a  particular  day,  issue  having  been  joined.  Besides,  here,  the  defendant's 
undertaking  was  coupled  with  an  agreement  that  it  should  be  «  without 
prejudice  to  an  application  for  security  for  costs." 

TiNDAL,  C.  J.  The  rule  is  as  stated  by  my  brother  ChanndL  The 
application  for  security  for  costs  must  be  made  promptly ;  and  prompt- 
ness is  defined  to  mean  <<  before  issue  joined."  Rule  absolute. 


BENAZECH  v.  BESSETT.    Jan.  31. 

A  dsiinant  who  is  substituted  lor  the  defendant  under  an  interpleader  rule,  is  entitled  to  ciO 

upon  a  foreign  plainti£f  for  security  for  costs. 

In  the  month  of  June  last,  the  plaintiflf,  a  merchant  at  Bordeaux, 
shipped  on  board  a  vessel  called  the  Jack  Tar,  at  that  place,  certab 
wines  which,  by  the  bill  of  lading,  were  made  deliverable  to  a  person 
trading  under  the  name  of  L.  £.  Princever  &  Co.,  to  whom  the  bill  of 
lading  was  transmitted,  and  who  remitted  to  the  plaintiff  in  payment  a 
bill  of  exchange  accepted  by  one  Regis  Germain,  of  Paris,  which  bill  ^as 


1  Manning,  Granger,  &  Scott.  314 

Jisboiunred.  *The  plaintiff  having  given  notice  to  the  London  r«oi  ^ 
Dock  Company  not  to  deliver  the  wines  under  the  bill  of  lading,  *- 
in  September  last  brought  an  action  of  trover  against  the  company,  who 
thereupon  obtained  the  usual  order  under  the  interpleader  act,  to  dis« 
charge  them,  and  to  substitute  Bessett,  who  claimed  to  be  entitled  to  the 
wines,  as  a  defendant  in  their  stead.  When  before  the  judge  upon  the 
interpleader  summT)ns,  Bessett's  attorney  asked  that  the  plaintiff  might 
be  compelled  to  give  security  for  costs,  he  being  a  foreigner  resident 
abroad.  The  learned  judge,  however,  thought  that  he  could  not  make 
sach  an  order,  as  the  original  defendants  had  not  asked  for  security. 

ByleSj  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for 
that  purpose. 

Chatmelly  Serjt.,  now  showed  cause.  He  submitted  that  the  claimant 
was  not  entitled  to  security,  the  proceedings  under  the  interpleader  order 
being  compulsory  on  him  unless  he  abandoned  his  claim.  He  also  ob- 
jected that  there  was  no  affidavit  of  merits. 

Syfes,  Serjt.,  in  support  of  his  rule.  Upon  a  motion  of  this  sort,  it  is 
not  necessary  for  the  defendant  to  swear  to  merits:  per  Patteson,  J.,  in 
Uie  Edinburgh  and  Leith  Railway  Company  v.  DawsoUj  7  Dowl.  P.  C. 
573.  Being  substituted  for  the  original  defendants,  the  claimant  is,  for 
all  the  purposes  of  the  suit,  in  the  same  situation  as  if  the  action  had,  in 
the  first  instance,  been  brought  against  him.  No  authority  can  be  cited 
to  take  him  out  of  the  ordinary  rule. 

TiHDAL,  C.  J.  The  question  is,  whether  the  claimant,  who  is  made 
defendant  under  an  interpleader  rule,  is  *substituted  for  the  ori-  rvoi  b 
ginal  defendants  for  all  purposes  of  the  suit,  and  among  others  ** 
for  this  collateral  purpose.  I  incline  to  think  he  stands  in  the  same  posi- 
tion as  any  other  defendant,  and  consequently  that  he  is  entitled  to  the 
relief  now  sought  for. 

Maule,  J.  The  same  mischief  exists  in  this  as  in  all  other  cases  where 
the  action  is  brought  by  a  foreigner  resident  abroad.  Unless  entitled  to 
security,  the  claimant,  if  he  succeeded,  would  be  without  remedy  for  his 
costs. 

The  rest  of  the  court  concurred.  Rule  absolute.(a) 

(a)  So,  a  tenant  by  receipt  has  the  same  righti  as  the  original  tenant  to  the  prtKtpe^  upon 
whose  de&alt  be  is  admitted  to  defend.    See  Comyn's  Digest,  tit&s  Abatemtnt^  (L  31.) 
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In  esse  for  a  fiaadulent  representation  on  the  sale  of  a  commission  hnsiness,  the  dedaratioii 
alleged  that  the  plaintiff  bargained  with  the  defendant  to  buy  of  him  his  interest  in  a  certain 
lease,  and  a  certain  lease,  and  certain  fixtnres,  dec,  and  the  goodwill  of  a  certain  busineaB^ 
for  700/.,  and  that  the  defendant,  by  then  falsely,  fraudalently,  and  deceitfully  pretending 
and  representing  to  the  plaintiff  that  the  amounts  received  for  commission  in  the  course  of 
the  business,  and  the  net  profits  of  the  trade,  were  of  a  certain  amount,  then  sold  to  the 
plaintiff  the  said  lease,  fixtures^  dec,  and  the  goodwiU  of  the  said  bosineas  at  and  for  a  oertaio 

VOL.  X.  26 


fil6  Mummery  v.  Paul.  H.  T.  1845. 

fam;  and  it  Chen  went  <m  to  allege  that  the  ie|ffefentation  was  &lae,  an«f  a  eoonqiNnt 
damage  to  the  pUintLff:  Heldf  that,  under  not  guilty,  the  plaintifT  was  bound  to  prove  a  wie 
(by  production  of  the  agreement  between  the  parties,  which  appeared  to  be  in  writing),  ai 
Well  as  a  false  and  fraudulent  representation ;  and  that  it  was  not  enough  to  piote  an  asiga- 
ment  of  the  leaae,  ^^ 
Where  a  defendant  applies  to  the  judge  for  a  nonsuit  on  the  ground  that  the  contract  declared 
on  is  not  proved,  and  the  judge  declines  to  nonsuit,  but  reserves  the  point,  and  the  jury  find 
tot  the  defendant,  it  is  competent  to  the  defendant  to  set  up  the  objection  taken  bj  Urn  at 
the  trial,  in  answer  to  a  rule  nisi  for  a  new  trial  obtained  by  the  plaintiff  on  the  gioond  that 
the  verdict  is  against  evidence. 

Case,  for  an  alleged  misrepresentation  on  the  sale  of  a  btisiness.  The 
declaration  stated,  that,  before  and  at  the  time  of  committing  the  griev- 
ances theireinaftef  mentioned,  die  defendant  carried  on  the  business  of  a 
potato-salesman  at  a  messuage  and  premises  sitaate,  &c.,  and  was  pos- 
sessed of  a  lease  of  the  said  messuage  and  premises  for  a  certain  t«rm,to 
ifitj  twenty-one  years,  from  the  25th  of  March,  1827,  and  was  also  pos- 
sessed of  certain  fixtures  then  fixed  and  being  in  and  upon  the  said 
messuage  and  premises,  and  of  a  horse,  cart,  van,  utensils  in  trade,  goods, 
and  chattels ;  that  thereupon,  theretofore,  to  wit,  on,  &c.,  the  plaintiff,  at 
the  request  of  the  defendant,  bargained  with  the  defendant  to  buy  of  him 
his  interest  in  the  said  lease,  and  the  said  fixtures,  horse,  cart,  run, 
utensils  in  trade,  goods,  and  chattels,  as  also  the  goodwill  of  the  said 
trade  and  business,  at  and  for  a  certain  price  and  sum  of  money,  to  wit, 
700/. ;  that  the  defendant,  by  then  falsely,  fraudulently,  and  deceitfully 
*3171  P^^^^Q^i^g  ^^^  representing  to  the  ^plaintiff  that  the  amounts 
^  received  for  commission  in  the  course  of  the  said  business  had 
been  and  were  at  the  rate  of  900Z.  a  year,  and  that  the  net  profits  of  the 
said  business  had  been  and  were  at  the  rate  of  500/.  a  year,  then  bar- 
gained for  and  sold  to  the  plaintiff  the  said  lease,  fixtures,  horse,  cait, 
tan,  utensils  in  trade,  goods,  and  chattels,  and  the  said  goodwill,  at  and 
for  the  said  sum  of  700/. ;  and  the  plaintiff,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  paid  the  defendant  for  the  same  the  said  sum  of 
700/.,  that  is  to  say,  by  then  paying  to  the  defendant  the  sum  of  400{., 
and  by  then  delivering  to  the  defendant  three  promissory  notes  in  writing, 
each  made  by  the  plaintiff  and  one  Thomas  Mummery,  and  dated  the 
27th  of  May,  1842,  and  payable  to  the  order  of  the  defendant — one  for 
the  payment  of  the  sum  of  103/.  15;.,  at  nine  months  after  the  date 
thereof— one  other  for  the  payment  of  the  sum  of  106/.  55.,  at  fifteen 
months  after  the  date  thereof — and  the  other  for  the  payment  of  the  sum 
of  107/.  lOs.f  at  eighteen  months  after  the  date  thereof;  whereas,  in  truth 
and  in  fact,  the  amounts  received  for  commission  in  the  course  of  the 
said  business  had  not  been  nor  were  at  the  rate  of  900/.  a  year,  but  had 
been  and  were  much  less,  to  wit,  400/.  a  year ;  and  whereas,  in  troth 
and  in  fact,  the  net  profits  of  the  said  business  had  not  been  nor  were  at 
the  rate  of  500/.  a  year,  but  had  been  and  were  much  less,  to  wit,  50/. 
a  year,  as  the  defendant,  at  the  time  of  making  the  said  fahse  and  deceit 
fill  representation,  well  knew :  and  the  defendant,  by  means  of  the  pre 
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mises,  on  the  day  and  year  aforesaid,  falsely  and  fraudulently  deceived 
the  plaintiff  in  the  ssdd  sale,  and  thereby  the  said  lease,  fixtures,  horse, 
Tan,  cart,  utensils  in  trade,  goods  and  chattels,  trade  and  business,  had 
become  and  were  of  no  use  or  value  to  the  plaintiff,  and  the  plsdntiff  had 
sustained  great  trouble  and  expense,  to  wit,  an  expense  of  200/.,  in  as&d 
about  carrying  on  the  said  trade  and  business«  and  endeavouring  to  dis* 
pose  of  *die  same,  and  had  been  prevented  from  earning  his  live-  r«qio 
lihood,  and  from  acquiring  divers  great  gains  and  profits  which 
be  might  and  otherwise  would  have  acquired,  for  a  long  time,  to  Wit, 
&c.,  during  all  which  time  he,  the  plaintiff,  had  been,  and  was,  necessa« 
rily  employed  in  carrying  on  the  said  trade  and  business,  and  endeavour 
fag  to  dispose  of  the  same. 

The  defendant  pleaded  not  guilty ;  whereupon  issue  was  joined. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Westminster  aKer 
hA  Trinity  term,  it  appeared  that,  in  April,  1842,  the  plaintiff  caused 
to  be  inserted  in  the  Times  newspaper  the  following  advertise* 
Inent : — 

«  To  small  capitalists.  To  be  disposed  of,  an  old  established  whole, 
isale  ready-money  business,  in  the  central  part  of  the  town,  the  profits  of 
VfUck  average  900/.  per  annum ;  the  net  profit,  after  payment  of  rent, 
taxes,  and  every  expense  attendant  on  the  business,  exceeds  500/.  per 
annum.  Coming  in,  about  700/.  A  previous  knowledge  of  the  business 
is  not  necessary.  For  further  particulars,  apply  to  Mr.  Armson,  estate 
and  house  agent,  22  Orchard  street,  Portman  Square." 

Upon  seeing  this  advertisement,  the  plaintiff  wrote  to  Mr.  Armson^  re* 
^luesting  to  be  frirnished  with  the  particulars. 

He  received  from  Armson's  clerk  the  following  reply : 

<<  22  Orchard  Streety  Portman  Square. 

<<  15th  .>9pn/,  1842. 

«  Sir, — The  business  advertised  is  that  of  a  wholesale  potato-salesman, 
near  Covent  Garden,  established  for  many  years.  The  most  satisfactory 
eridence  can  be  given  as  to  amount  of  net  profits,  &c.,  stated  in  the  adver- 
tisement. The  party  now  in  the  business  finds  it  requisite  to  reside  in  the 
country,  on  account  of  his  health.  The  sum  of  700/.  includes  the  gooid- 
will,  lease,  fixtures  of  house,  also  horse,  cart,  van,  utensils  in  trade, 
*&c.  If  you  entertain  the  matter,  and  will  make  an  appointment  r«Qi  g 
wben  you  will  call  upon  me,  I  will  give  you  the  address  of  the 
party,  and  all  other  particulars. 

«  P.  S. — The  business  is  carried  on  at  his  own  premises,  and  not  in 
tbe  market ;  by  which,  I  believe.  Is.  3d.  per  ton  is  saved." 

Upon  receipt  of  this  letter,  the  plaintiff  again  wrote  to  Mr.  Armson,  to 
asceitain  if  the  business  would  require  any  further  capital  than  the  700/. 
therein  mentioned :  to  which  he  received  the  following  answer,  signed  aH 
before : — 
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«  22  Orchard  Street  ^  Poriman  Sqmre. 

a  16th  .^rU,  1842. 

«  Sir, — ^In  answes  to  your  note,  I  beg  to  acquaint  you,  that,  beyond 
the  700/.,  no  more  capital  would  be  needed  to  carry  on  the  business,  as 
the  potatoes  are  sent  to  you  for  sale  on  commission.  But  presuming  you 
had  200Z.  in  addition,  you  would  then  be  able  to  give  facilities  in  ad- 
vances to  any  of  the  farmers.  Of  course,  any  profits  arising  from  that 
would  be  over  and  above  the  business  of  900Z.  per  annum. 

Upon  receipt  of  this  last-mentioned  letter,  the  plaintifi*,  through  his 
agent,  Mr.  Lewis,  paid  Mr.  Armson  a  deposit  of  50/.,  and  at  the  same 
time  addressed  to  the  defendant  the  following  proposal : — 

<<  I  am  willing,  and  hereby  agree  to  take  the  house  No.  31,  James 
street,  Covent  Garden,  for  the  remainder  of  your  term,  to  pay  the  same 
rent  and  taxes  you  now  pay,  and  to  be,  in  every  respect,  subject  to  the 
same  covenants  of  lease.  Also  to  purchase  the  business  now  carried  on 
l>y  you,  and  to  pay  you  700/.  for  the  same ;  to  include  all  the  fixtures  of 
house,  and  utensils  in  trade,  viz.  horse,  cart,  van,  &c.,  a  list  of  which  to 
be  given  me  in  six  days  from  this  date.  This  lease  or  assignment  to  be 
made  and  executed  on  or  before  the  31st  day  of  May  next,  at  my  ex- 
*3201  P^'^^*  "^^  purchase  *money  I  agree  to  pay  as  follows,  viz.  501. 
now  paid  down  as  deposit ;  a  further  sum  of  350/.  on  or  before 
the  31st  of  May,  on  executing  the  assignment ;  the  remaining  sum  of  300/. 
to  be  paid  in  three  promissory  notes  jointly  with  my  father,  Mr.  Thomas 
Mummery,  senior,  Dover,  jeweller ;  and  the  first  bill  for  100/.  at  nine 
months,  and  5  per  cent,  interest  added  to  ditto;  the  second  at  fifteen 
months,  for  100/.  and  interest,  and  the  last  at  eighteen  months,  with  in- 
terest added ;  all  dated  from  the  date  of  assignment.  All  rent,  rates,  &c. 
to  be  paid  up  by  you  to  the  time  I  take  possession,  viz.  the  31st  of  May, 
unless  the  business  be  completed  sooner." 

In  reply  to  this  proposal,  the  plaintifi*  received  firom  Armson,  the  de- 
fendant's agent,  the  following  note : — 

"^;?n/22d,l842. 

«  Sir, — Mr.  Paul  has  accepted  your  proposal  for  the  business,  &c.,and 
also  the  mode  of  pajrment." 

The  above  proposal  and  reply  were  tendered  in  evidence,  but  were  re- 
jected for  want  of  a  stamp.  An  assignment  of  the  lease  was  however 
put  in. 

Evidence  was  also  given  by  the  plaintifi*  to  show  that  the  representa- 
tions made  by  Armson  as  to  the  nature  and  extent  of  the  business,  were 
sanctioned  by  the  defendant,  and  that  such  representations  were  untnte. 

On  the  part  of  the  defendant  it  was  contended,  that,  inasmuch  as  the 
negotiation  for  the  purchase  of  the  business  terminated  in  a  written  agree- 
ment, which  was  not  received  in  evidence  by  reason  of  the  absence  of  a 
stamp,  the  plaintifiTwas  not  entitled  to  recover,  there  being  no  proof  of 
any  sale. 
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On  the  other  hand,  it  was  insisted  that  the  fact  of  the  sale  was  admit- 
ted on  the  record  ;  and  that  all  that  was  put  in  issue  by  the  plea  of  not 
guilty  was,  whether  there  had  been  such  a  representation  by  the  defendant 
as  that  charged  in  the  declaration,  and  whether  it  was  false. 

*His  lordship  left  it  to  the  jury  to  say  whether  or  not  the  repre-     r#qoi 
sentations  alleged  in  the  declaration  had  been  made  by  the  de- 
fendant,  and  whether  they  were  false. 

The  jury  returned  a  verdict  for  the  defendant. 

Sheej  Serjt.,  in  Michaelmas  term  last,  moved  for  a  new  trial,  on  the 
grounds  that  the  verdict  was  against  evidence,  and  that  the  Lord  Chief 
Justice  had  erred,  in  submitting  to  the  consideration  of  the  jury  matter 
that  was  admitted  upon  the  record.  He  contended  that  the  fact  of  the 
representation,  being  matter  of  inducement,  was  admitted,  and  that  its 
falsehood  alone  was  put  in  issue  by  the  plea ;  and  he  cited  Tavemer  v. 
ZWfc,  5  New  Cases,  678, 7  Scott,  796 ;  Mash  v.  Denshamy  1 M.  &  Rob.  442, 
and  Spencer  v.  Dawson^  1  M.  &  Rob.  552,  in  the  latter  of  which  it  was 
held  by  Parke,  B.,  that,  in  case  for  deceit  in  the  warranty  of  a  horse, 
"  under  the  new  rules  (Hilary  term,  4  W.  4,  iv.)  the  plea  [of  not  guilty]  put 
in  issue  both  the  warranty  and  the  unsoundness — in  short,  the  whole 
declaration  except  the  bargain  and  sale,  which  were  matter  of  inducements*^ 

TiNDAL,  C.  J.  There  seems  to  me  to  be  no  ground  for  granting  a  rule 
upon  the  second  point.  As  I  understand  the  rule,  the  wrongful  act  and 
the  motive  are  virtually  and  substantially  one  proposition,  and  you  can 
not  separate  the  two,  and  the  whole  is  put  in  issue  by  not  guilty.  The 
case  is  distinguishable  from  those  in  which  the  matter  is  distinctly  alleged 
on  the  face  of  the  declaration  by  way  of  inducement  only. 

Upon  the  other  point,  as  to  the  verdict  being  against  evidence,  the 
case  is  one  which  is  proper  to  be  reconsidered. 

CoLTMAK,  J.    It  seems  to  me  that  the  wrongful  act  and  motive  arf 
imbodied  together,  and  are  like  the  case  *of  slander,  in  which    r«qQ4 
the  plea  of  not  guilty  puts  in  issue  the  speaking  the  words,  and     '' 
the  speaking  them  maliciously,  and  in  the  sense  imputed. 

The  rest  of  the  court  concurring,  a  rule  nisi  was  granted  accordingly. 

Talfourdj  Serjt.,  now  showed  cause.  He  submitted  that  the  plaintiff 
ought  to  have  been  nonsuited,  inasmuch  as  he  failed  at  the  trial  to  prove 
the  wrongful  act  alleged  to  have  been  committed  by  the  defendant,  namely, 
the  sale  by  means  of  a  false  and  deceitful  representation  of  the  nature  and 
value  of  the  thing  sold.  He  relied  on  Cotton  v.  Brown^  3  Ad.  &  E.  312, 
4  Nev.  &  Man.  831 ,  where  it  was  held  that,  under  the  new  rules,  the 
plea  of  not  guilty  to  an  action  for  a  malicious  prosecution  puts  in  issue 
the  fact  of  prosecution  as  well  as  the  want  nf  probable  cause. 

Shee  and  Bowling ^  Serjts.,  in  support  of  the  rule.  The  verdict  was 
clearly  against  the  weight  of  evidence ;  and  it  is  not  competent  to  the 
defendant  now  to  contend  that  the  plaintiff  ought  to  have  been  nonsuited 
at  the  trial.    [Maule,  J.    The  plaintiff  took  upon  hiv9»Jf  tc  Drove  the 
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ssde  of  the  goodwill,  but  failed  to  do  so.  Cresswell,  J.  If  there  ym 
no  sale,  it  is  of  no  consequence  how  many  falsehoods  the  defendant  told 
about  the  matter.]  The  statement  as  to  the  representation  was  admitted 
on  the  rer^ord :  the  declaration  is  for  the  deceit.  [Cresswell,  J.  For 
a  deceit  on  a  s<de.]  All  the  allegation  about  the  sale  is  admitted. 
[Maule,  J.  That  which  is  put  in  issue  is,  the  fact  of  the  defendant 
having  fraudulently  sold  the  business  to  the  plaintiflf:  «  not  guilty"  puts 
in  issue  the  sale  and  the  fraud.]  The  plaintiff  was  not  bound  to  put  in 
mono-i    the  written  contract.    It  was  clearly  ^sufficient  for  him  to  show 

that  there  was  a  misrepresentation  upon  the  sale  of  the  lease  and 
goodwill  of  the  business ;  which  sale  was  well  proved  by  the  production 
of  the  assignment.  In  Dobell  v.  Stevens j  3  B.  &  C.  623,  5  D.  &  B.  490, 
-^wbere  the  vendor  of  a  public-house  made,  pending  the  treaty,  certain 
deceitful  representations  respecting  the  amount  of  the  business  done  in 
the  house,  and  the  rent  received  for  a  part  of  the  premises,  whereby  the 
plai«>tiff  was  induced  to  give  a  larger  sum  for  the  premises,  it  wa/s  held 
that  the  latter  might  maintain  an  action  on  the  case  for  the  deceitful 
representations,  although  they  were  not  noticed  in  the  conveyance  of  the 
premises,  or  in  a  written  memorandum  of  the  bargain  which  was  diawp 
up  after  those  representations  were  made.  At  all  events,  it  is  not  com- 
petent to  the  defendant  now  to  urge  this  objection.  Where  an  objection 
that  goes  to  a  nonsuit  is  reserved,  that  means  only  in  the  event  of  the 
verdict. ultimately  being  found  against  the  party  taking  it.  In  Detoar  v. 
Purday,  3  Ad.  &  £.  166,  4  N.  &  M.  633,  at  the  close  of  the  plaintiff's 
case,  leave  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit: 
the  defendant  offered  evidence,  and  the  jury  retired,  and  were  unable  to 
agree  upon  their  verdict ;  the  judge  being  pressed  to  discharge  them,  no 
counsel  on  either  side  being  present,  directed  a  nonsuit  on  the  point 
which  had  been  reserved.  On  motion  by  the  plaintiff  for  a  new  trial)  it 
was  held  that  the  nonsuit  was  irregular,  and  that  the  defendant  in  showing 
cause  could  not  argue  the  point  reserved  at  the  close  of  the  plamtiff's 
case.  Patteson,  J.,  there  said:  <<  When  leave  is  reserved,  by  consent 
of  parties,  to  move  to  enter  a  nonsuit,  it  is  on  the  understanding  that  the 
cause  will  go  on,  and  the  plaintiff  obtain  a  verdict.  If  by  any  circum- 
stance he  loses  that  benefit,  the  consent  does  not  hold.  That  was  the 
case  here." 
*3241        *TiNDAL,  C.  J.    The  first  question  to  be  determined  is,  whether 

the  defendant  is  now  in  a  situation  to  take  advantage  of  the  want 
of  proof  of  the  contract  of  sale,  and  to  urge  the  point  taken  at  the  trial  for 
the  purpose  of  nonsuiting  the  plaintiff:  and  I  am  of  opinion  that  he  is  at 
liberty  so  to  do.  If  the  counsel  for  the  plaintiff  had  not  at  the  time  con- 
sented to  the  reservation  of  leave  to  move  for  a  nonsuit,  it  would  have 
been  my  duty  to  direct  the  jury  to  find  a  verdict  for  the  defendant* 
Rebus  sic  stantibus^  the  offer  to  go  on  was  for  the  plaintifiPs  benefit.  It 
pould  be  singular  indeed,  if,  the  jury  being  against  him  upon  the  fiict8« 
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ftod  the  court  against  him  in  point  of  law,  the  plaintiff  should  now  be  in 
a  better  situation  than  that  in  which  he  then  stood. 

Hie  second  question  is,  whether  the  exception  taken  at  the  trial  was 
a  just  exception.  I  think  that  it  was.  The  declaration  states,  that  the 
defendant  carried  on  a  certain  business,  and  was  possessed  of  a  lease  of 
certain  premises,  and  of  certain  fixtures,  &c. ;  that  the  plaintiff,  at  the 
request  of  the  defendant,  bai^ined  with  the  defendant  to  buy  of  him  his 
interest  in  the  said  lease,  and  the  said  fixtures,  &c.,  and  the  goodwill  of 
the  said  business,  for  700/. ;  and  that  the  defendant,  by  then  falsely,  fraud- 
ulently, and  deceitfully  pretending  and  representing  to  the  plaintiff  that 
the  amounts  received  for  commission  in  the  course  of  the  said  business 
had  been  and  were  at  the  rate  of  900/.  a  year,  and  that  the  net  profits  of 
the  said  business  had  been  and  were  at  the  rate  of  600/.  a  year,  then 
bargained  for  and  sold  to  the  plaintiff  the  said  lease,  fixtures,  &c.,  and 
the  said  goodwill,  at  and  for  the  said  sum  of  700/. :  and  the  declaration 
then  goes  on  to  allege  the  falsehood  of  this  representation.  The  only 
evidence  given  at  the  trial  to  prove  the  sale,  was  the  assignment  of  the 
lease :  bat  that  did  not  comprehend  the  fixtures,  &c. ;  and  it  appeared 
tiiat  there  was  an  agreement  in  writing  that  *might  have  included  r^oog 
the  whole ;  and  that  agreement  was  not  produced.  It  is  now 
insisted  on  the  part  of  the  plaintiff  that  it  was  not  necessary  to  produce 
the  agreement ;  for,  that,  under  not  guilty,  which  was  the  only  plea  upon 
die  record,  the  fraudulent  representation  was  all  that  was  put  in  issa^. 
It  seems  to  me,  however,  that  this  is  like  the  old  action  for  deceit  on  a 
sale,  where,  under  not  guilty,  both  the  warranty  and  the  sale  were  put  io 
issue,  the  two  being  inseparable.  The  case  of  Cotton  v.  JBroum,  3  Ad. 
Jt  E.  312,  4  Nev.  &  Man.  831,  where  it  was  laid  down  that  the  plea  of 
not  guilty  to  an  action  for  a  malicious  prosecution,  under  the  new  rules, 
puts  in  issue  the  fact  of  prosecution  as  well  as  the  want  of  probable 
cause,  appears  to  me  not  to  be,  in  principle,  distinguishable  from  the 
present.    Upon  the  whole,  I  think  we  ought  not  to  disturb  the  verdict. 

Maule,  J.  I  am  of  the  same  opinion.  This  rule  calls  upon  the  de* 
fendant  to  show  cause  why  the  verdict  found  for  him  at  the  trial  should 
not  be  set  aside,  and  a  new  trial  had,  on  the  ground  that  the  verdict  is 
against  evidence.  Looking  at  the  evidence,  it  appears  to  me  that  thie 
only  verdict  the  jury  could  have  found  was  the  verdict  which  they  hav^ 
found.  The  declaration  alleges  that  the  plaintiff  bargained  with  Ibe  de- 
fendant to  buy  of  him  his  interest  in  a  certain  lease,  and  certain  fixtures, 
&€.,  and  the  goodwill  of  a  certain  business,  for  700/.,  and  that  the 
defendant,  by  then  falsely,  fraudulently,  and  deceitfully  pretending  and 
representing  to  the  plaintiff  that  the  amount  received  for  commission  in 
the  course  of  the  business,  and  the  net  profits  of  the  trade,  were  of  a  cer- 
tfta  amount,  then  baigained  for  and  sold  to  the  plaintiff  the  said  l^se, 
fixtures,  &c.,  and  the  goodwill,  at  and  for  a  certain  sum ;  *and  r^ooA 
it  then  goes  on  to  allege  that  the  representation  was  false,  apd  a 
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consequent  damage  to  the  plaintiff.  To  this  declaration  the  defendant 
pleads  not  guilty.  When  the  defendant  says  he  is  not  guilty,  he  denies 
that  he  has  done  that  which  the  plaintiff  has  alleged  against  him.  Now, 
the  only  thing  the  plaintiff  alleges  is,  that  the  defendant,  by  means  of  a 
fraudulent  representatioui  sold  him  a  certain  lease,  fixtures,  and  goodwill. 
Unless  there  was  fraud,  the  plaintiff  has  no  ground  of  action ;  it  was 
essential  also  for  the  plaintiff  to  prove  the  sale  as  alleged.  It  appeared 
from  the  evidence  that  an  assignment  of  the  lease  had  been  executed  to 
the  plaintiff.  It  also  appeared  that  there  was  an  agreement  in  writing 
expressing  the  terms  upon  which  the  fixtures,  &c.,  were  sold.  This 
agreement  was  not  produced ;  nor  was  its  non-production  properly  ac- 
counted for.  It  was  clearly  necessary  under  this  issue  to  prove  the  sale 
by  the  only  proper  medium  of  proof.  It  has  been  said,  that,  as  the  mis- 
representation complained  of  had  reference  to  a  different  portion  of  the 
subject-matter  of  the  sale,  it  was  not  necessary  to  prove  the  agreement. 
I  do  not  assent  to  that.  The  complaint  is,  that  the  defendant  firaudulently 
misrepresented  the  whole  subject  of  sale.  The  plaintiff  was  bound  to 
prove  the  sale.  That  which  took  place  as  to  the  nonsuit,  it  is  said,  only 
gives  the  defendant  a  right  to  take  advantage  of  the  objection  where  the 
verdict  is  the  other  way.  But  I  apprehend  what  we  have  here  to  dispose 
of  is,  a  rule  for  a  new  trial  on  the  ground  that  the  verdict  found  by  the 
jury  is  against  the  weight  of  evidence.  And,  upon  full  investigation,  it 
appears  that  there  has  been  a  failure  of  proof  on  the  part  of  the  plaintiff; 
and  therefore,  if  the  cause  had  been  conducted  with  rigorous  strictness, 
there  could  only  have  been  a  verdict  for  the  defendant.  For  these 
reasons,  I  think  that  this  rule  ought  to  be  discharged. 
*3271  *Cres8well,  J.  I  also  am  of  opinion  that  this  rule  must  be 
discharged.  The  action  is  brought  against  the  defendant  for 
selling  a  certain  lease  and  certain  fixtures  and  goodwill  for  a  lai^r  price 
than  they  were  worth,  by  means  of  a  false  and  fraudulent  representation. 
The  plea  of  not  guilty  clearly  puts  in  issue  the  sale  by  means  of  the 
fraudulent  representation :  the  plaintiff  was  bound  to  prove  both  a  sale 
and  a  misrepresentation.  At  the  trial,  the  latter  only  was  proved.  The  de- 
fendant's counsel  pointed  out  the  objection,  and  asked  my  Lord  to  non- 
suit the  plaintiff.  The  cause,  however,  was  allowed  to  proceed,  the 
point  being  reserved.  The  jury  having  found  a  verdict  for  the  defendant, 
we  are  now  asked  to  set  aside  that  verdict,  on  the  ground  that  it  is  not 
warranted  by  the  evidence.  Upon  looking  at  the  evidence  before  the 
jury,  we  are  clearly  of  opinion  that  the  verdict  was  properly  found  for 
the  defendant ;  and,  consequently,  there  is  no  pretence  for  making  this 
rule  absolute. 

Erle,  J.  This  is  an  application  to  the  discretion  of  the  court,  to  grant 
a  new  trial  on  the  ground  that  the  verdict  is  against  evidence.  The 
cause  of  action  was,  a  sale  by  means  of  a  false  and  fraudulent  represen* 
tation.    The  plaintiff  complains  that  he  was  induced  by  that  ftlse  repre- 
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lentation  to  make  the  purchase.  It  was  therefore  essential  tc  ihow  that 
there  was  a  sale,  and  also  that  there  was  a  misrepresentation.  It  clearly 
was  not  enough  to  prove  a  misrepresentation  only.  It  is  said  that  the 
production  of  the  assignment  sufficiently  showed  the  sale  of  the  lease  and 
goodwill.  The  whole,  however,  was  one  entire  bargain,  and  could  only 
be  proved  by  producing  the  agreement.  I  also  think  the  defendant  it 
not  pieclttded  from  urging  the  objection  taken  by  him  at  the  trial. 

Rule  discharged. 
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THOMPSON  and  Another  v.  SMALL.    FA.  6. 


A.  ehirtered  a  Tetiel,  of  which  B.  wu  mailer  and  part-owner,  for  a  'voyage  from  LoodoD  to 
Sydney,  for  a  groei  ram  of  1600/^  payable  two  months  after  dearuice  at  the  cnetoin-booK. 
A.  bought  goods  of  C.  to  be  shipped  on  A.*b  own  account  on  board  the  Teawl,  and  to  be  pnd 
fiw  before  the  vessel  left  the  port  of  London.  The  goods  were  accordingly  shipped  by  C^ 
who  «oc^  from  the  mate  receipts  as  for  goods  shipped  on  C/s  account,  and  which  leoeipli 
were  still  kept  by  C.  Two  dsys  after  the  goods  were  shipped,  A.  became  insolvent  lad 
usable  to  p«^rm  his  contract  with  C,  and  subsequently  agreed  with  C.  to  rescind  it,  lad 
signed  an  order  directing  B.  to  deliver  the  goods  to  them.  The  goods  were  dfmsndwl  oa 
behalf  of  C,  both  before  end  after  the  resdsnon  of  the  contract,  C.  oflfering  at  the  ssrae  tine 
to  pay  all  reasonable  charges  sttending  such  re-delivery,  and  every  lawful  claim  the  owoen 
might  have  upon  the  goods.  B.  refused  to  deliver  the  goods  to  C,  on  the  ground  thst,  tbty 
having  been  shipped  for  the  vqysge  stated  in  the  charter-party,  it  was  the  duty  of  B.  to  eoo- 
yey  them  to  their  destination : — Htld,  that,  assuming  that  tlM  property  in  the  goods  psMed 
to  A.  by  the  shipment,  yet,  as  A.  had  neither  become  bankrupt  nor  taken  the  benefit  of  tbt 
insolvent  ad,  but  continued  ndjwru  up  to  the  time  of  making  the  agreement  to  readnd  tbs 
contract— by  the  operation  of  that  agreement  and  the  delivery  order  given  by  A.,  the  property 
in  the  goods  re-vested  in  B.,  either  in  his  original  right  as  vendor,  or  as  a  new  right  doived 
from  the  assignment  of  the  vendee ;  and  that  the  refusal  of  B.,  upon  the  ground  ststed  by 
him,  to  re-deliver  the  goods  after  the  demsnd  by  C,  the  contract  with  A.  being  retdnM 
and  the  offisr  then  made  of  the  payment  of  the  reasonable  charges  and  all  lawful  clsiffli»wBf 
a  wrongful  conversion ;  there  being  nothing  in  the  terms  of  the  charter-party  that  could 
lealisin  the  charterer  from  dealing  with  the  cargo  as  he  thought  proper,  or  prevent  him  from 
iikuig  out  the  cargo  before  the  sailing  of  the  vessel,  or  to  entitle  the  master  to  insist  on  ctfiy- 
JBg  it  to  ite  destination. 

iiJtartf  whether  or  not  C.  derived  a  new  right  from  retaining  the  mate's  receipt  and  the  dcniod 
Made  by  Aem  before  the  rescisaion  of  the  contract  1 

Trotek,  ibr  40  sheets  of  milled  lead,  30  casks  of  shot,  6  tierces  of 
ground  lead^6  tierces  of  red  lead,  100  boxes  of  tin-plates,  and  100  boxes 
and  30  casks ;  of  the  value  of  500/. 
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*The  defendant  pleaded,  first,  not  guilty ;  secondly,  that  the    ■-•ooq 
goods  were  not  the  property  of  the  plaintifis ;  upon  which  pleas 
like  plaintifis  joined  issue. 

At  the  trial  before  Tindal,  C.  J.,  at  the  adjourned  sittings  in  London, 
after  Michaelmas  term  last,  a  verdict  was  found  for  the  plaintifis,  damages 
500/.,  subject  to  the  opinion  of  the  court  upon  the  following  case  : — 

During  the  time  hereinafter  mentioned  the  plaintifis  were  lead  and  tin- 
plate  merchants,  carrying  on  business  under  the  firm  of  William  Thomp- 
son &  Co.,  at  Allhallows  Wharf,  London ;  and  the  defendant  was  the 
master  and  owner  of  eight  64ths  of  the  Bucephalus. 

The  action  was  brought  for  394/.  6s.  2d.,  the  value  of  certain  milled- 
iead,  shot,  sheet-lead,  white-lead,  red-lead,  and  tin-plates,  under  the  fol- 
lowing circumstances : — On  the  20th  of  July,  1843,  Theodore  Grumbrecht, 
who  then  held  a  responsible  situation  in  the  house  of  Huth  &  Co.,  ordered 
the  goods  in  question  of  the  plaintiffi,  to  be  shipped  on  his  account,  on 
*board  the  Bucephalus,  then  lying  in  the  West  India  export  dock,  foon 
and  then  about  to  proceed  to  Sydri\ey  and  New  Zealand ;  and  to 
be  paid  before  the  ship  left  the  port  of  London. 

There  was  no  written  contract  for  the  goods,  but  the  order  was  given 
veibally  by  Grumbrecht  to  one  of  the  plaintifi*'s  clerks. 

The  goods  were  accordingly  shipped  by  the  plaintifis  on  board  the 
Bucephalus,  by  their  own  barges  and  servants,  on  the  27th  of  July,  1843; 
and  at  the  time  of  such  shipment  the  plaintifis  took  a  receipt  for  the  goods 
from  the  chief  officer  of  the  vessel,  of  which  receipt  the  following  is  a  copy : 

«  Allhallows  Wharf,  London,  27th  July,  1843. 
'<  Received  from  William  Thompson  &  Co.,  in  good  order  and  well- 
conditioned,  the  under-mentioned  goods,  on  board  the  Bucephalus,  Cap 
tain  A.  Small,  for  Sydney : — 
«  T.  G.  Nineteen  sheets  milled  lead. 

«  Sixteen  casks  shot. 

<<  Four  tierces  containing  ground  lead  and  red-lead. 
ti  Sixty  boxes  tin-plates. 
«  Received  th^  above,  P.  Jenkins,  for  L.  Fillan, 

<(  Chief  officer  of  the  ship  Bucephalus.'^ 
The  plaintifis  have  always,  from  the  time  of  receiving  the  said  receipt 
up  to  the  present  time,  retained  the  same. 

On  the  26th  of  July,  1843,  the  plaintifis  delivered  to  Grumbrecht  an 
invoice  of  the  said  goods,  of  which  the  following  is  a  copy : — 

..Mr.  Theodore  Grumbrecht,       •«  London,  26th  July,  1843.  ['331 

«  Bought  of  William  Thompson  &  Co. 

.'T.  G.  60  boxes  of  tin-plates,  viz.: —  £    s.  d. 

20 IC  .        •        281  28    C  0 

20IX  .        .        341  34    0  0 

20IXX         .        >        40  40    0  0 
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16  casks,  20  bags  each,  containiDg 

320  bags,  of  shot,  80  cwt.        -        19 1 6        78    0    0 

19  sheets  of  milled  lead,  162  cwt. 

3  qrs.  24  lbs.  -        -        -        17|6       142  11  U 

4  tierces,  containing  the  under- 
mentioned 100  kegs  of  genuine 
ground  white  lead,  60  cwt.      .        23 1 6        68  16    0 

Watching  .        .        -        .  0    6    0 

10  kegs  of  red  lead,  2  cwt.  2  qrs.  18|6  2    6    3 

16  casks  31 ,  4  tierces  6\ ,  100 
kegs  1|  3, 10  ditto  1|    .         •  10    7    0 

je394    6    2" 


After  the  goods  had  been  put  on  board,  as  aboye-mentioned,  viz., 
on  or  about  the  29th  of  August,  1843,  Grumbrecht  was  taken  into 
custody  upon  a  charge  of  felony  preferred  against  him  by  Messn. 
Huth  &  Co. 

Grumbrecht  at  the  time,  of  his  apprehension  was  insolvent,  and  unable 
to  pay  for  the  said  goods.  The  plaintiffs,  upon  the  fact  of  the  apprehen* 
sion  and  insolvency  of  Grumbredit  coming  to  their  knowledge,  viz.,  on 
the  1st  of  September,  1843,  caused  a  notice,  of  which  the  following  is  a 
copy,  to  be  served  upon  the  defendant  personally : — 
*3321  *"  ^^  hereby  demand  and  require  you  forthwith  to  re-deliref 
to  Messrs.  WiUiam  Thompson  &  Co.  of  Allhallows  Lane,  Lon- 
don, merchants,  the  under-mentioned  goods,  shipped  by  them,  and  now 
on  board  the  ship  called  the  Bucephalus,  under  your  command,  bound 
for  Sydney,  viz. : — 

ii  T.  G.     19  sheets  milled  lead. 
16  casks  of  shot. 

4  tierces  containing  ground  lead  and  red  lead. 
60  boxes  tin-plates. 

<<  And  we  further  give  you  notice  that  the  said  William  Thompson  k 
Co.  hereby  tender  and  offer  to  pay  the  reasonable  charges  attending  the 
re-delivery  of  the  said  goods,  and  that,  in  case  you  refuse  to  re-deliver 
the  same,  the  said  WiUiam  Thompson  &  Co.  will  commence  an  action 
against  you  for  the  recovery  of  the  same ;  and,  in  particular,  we  hereby 
further  give  you  notice  not  to  deliver  the  said  goods  nor  sign  any  bill  of 
lading  for  the  same  to,  or  in  favour  of,  Theodore  Grumbrecht,  or  his  order. 
Dated,  this  1st  September,  1843. 

«  To  Mr.  A.  Small,  captain  of  the  said  ship  Bucephalus,  and  to  the 
owner  or  owners,  and  the  brokers  or  broker  of  the  said  ship,  9ni 
whom  else  it  may  concern. 

<«  (Signed)  Vandercobc  &  Co.,  23,  Bush  Lane, 
<c  Solicitors  for  the  said  William  Thompson  &  Co»^^ 

The.  defendant,  upon  being  served  with  the  said  notice^  stated  that  he 
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dioold  not  deliyer  the  goods,  but  that  he  should  hand  the  notice  to  his 
solicitors^  and  that  Vandercom  &  Co.  would  hear  from  them.  On  the  2d 
of  September,  a  copy  of  the  same  notice  was  also  served,  by  direction  of 
tke  plaintiffs,  upon  Mr.  Lindsay,  the  broker  of  the  Bucephalus,  who 
then  said  that  he  was  only  acting  as  broker,  and  that  he  should  take  the 
demand  to  Crowder  &  Co.,  and  act  under  their  adH^e. 

*0n  the  4th  of  September,  1843,  the  plaintiff's  attorneys,  Van-     r^ooq 
dercom  8l  Co.,  received  from  Crowder  &  Maynard,  then  the     ^ 
defendant's  attorneys,  a  letter,  of  which  the  following  is  a  copy : — 

«<  57  Coleman  Street j  4/A  September ^  1843. 
«  Sirs, — ^Mr.  Small,  master  of  the  Bucephalus,  has  brought  us  your  no- 
tices on  behalf  of  Messrs.  Thompson  &  Forman  and  William  Thompson 
&  Co. ;  and  we  shall  be  glad  to  know  on  what  ground  you  claim  the  re- 
delifeiy  of  the  goods  there  referred  to.  It  is  proper  to  mention  that  Mr. 
Gnimbrecht,  on  whose  account  these  goods  were  understood  to  be  ship- 
ped, is  himself  the  charterer  of  the  Bucephalus  for  her  present  voyage. 

(Signed)    <«  Crowder  &  Maynard." 
To  this  letter  Vandercom  &  Co.,  on  die  same  4th  of  September,  re- 
plied as  follows : 

«  Sirs, — Messrs.  Thompson  &  Forman  and  Messrs.  William  Thompson 
k  Co.  are  the  shippers  of  the  goods  in  question  for  Sydney,  and  they  hold 
the  mate's  receipts  for  them.  The  vendee  having  failed,  they  claim  to 
be  entitled  to  stop  the  goods ;  vide  Thompson  v.  Trcdlj  2  Carr.  &  P.  334, 
and  the  other  cases  cited.  We  apprehend  the  circumstance  of  the  ven- 
dee being  the  charterer  of  the  ship  does  not  affect  the  vendor's  right  to 
stop  iniransUu;  vide  BohlUngk  v.  IngUs^  3  East,  381. 

(Signed)    <<  Vandercom  &  Co. 
«P.  S. — ^Please  let  us  know  immediately  what  your  clients  purpose  to 
do.    We  apprehend  our  clients  are  not  answerable  for  freight." 

In  answer  to  which  last-mentioned  letter,  Crowder  &  Co.,  the  defend- 
ant's attorneys,  on  the  5th  of  September,  *1843,  wrote,  and  for-     r*3Q4 
warded  to  Vandercom  &Co.,  the  plaintiff's  attorneys,  a  letter  in     ■- 
the  foUowing  terms : — 

«  57  Coleman  Street y  bth  September ^  1843. 
«  Sirs, — Unless  some  general  arrangement  can  be  effected  in  regard  to 
the  Bucephalus,  we  are  disposed  to  think  that  the  ship  must  proceed  to 
her  destination  with  the  cargo  now  on  board ;  and  in  that  case  your 
clients  must  claim  their  property  (if  they  are  entitled  to  it)  on  her  arrival 
out.  It  is  clearly  laid  down  in  Thompson  v.  TVoi/,  that  the  captain 
would  be  justified  in  this  course.  The  case  of  Bohtlingk  v.  higlis  ap- 
pears to  us  an  authority  for  considering  the  transUm  of  the  goods  in 
question  as  at  an  end.  They  are  not  on  board  the  Bucephalus  for  the 
purpose  of  being  conveyed  from  the  seller  to  the  buyer,  but  from  the 
buyer,  who  has  received  them  into  his  own  ship,  to  the  place  he  intends 
to  send  them  to.    In  the  case  referred  to,  Mr.  Justice  Lawrence  says. 
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that,  if  one  purchase  goods  here,  to  be  sent  abroad,  and  they  are  deliTered 
on  board  a  chartered  ship  in  a  port  of  this  kingdom,  such  delivery  is  in 
efiect  a  delivery  to  the  vendee.  On  the  part  of  the  master  and  owneis, 
we  shall  be  much  better  satisfied  not  to  have  to  discuss  these  questions; 
but  we  have  a  difficulty  in  determining  what  course  to  adopt,  until  we 
learn  the  intentions  of  the  friends  and  creditors  of  Mr.  Grumbrecht 

(Signed)  «  Cbowder  &  Maynabd.'' 

To  such  last-mentioned  letter,  Vandercom  &  Co.  replied  by  a  letter, 
dated  September  6th,  1843,  as  follows : — 

«  The  Bucephalus. 

«<  Sirs, — ^As  it  is  desirable  that  we  should  come  to  some  certain  deter- 
mination on  the  subject  of  the  goods  shipped  by  Thompson  &  Forman, 
and  W.  Thompson  &  Co.,  without  delay,  we  purpose  to  advise  whli 
^counsel  on  the  subject,  and  to  act  under  his  advice ;  and,  as  it 
J  is  desirable  we  should  state  the  facts  accurately,  we  should  be 
much  obliged  if  you  would  furnish  us  with  a  copy  of  the  charter^f  artj 
under  which  the  ship  was,  as  we  understand  from  you,  to  be  freighted  by 
Mr.  Grumbrecht,  as  we  think  the  rights  of  the  parties  may  in  some  mea- 
sure depend  upon  the  nature  and  terms  of  that  instrument. 

«  We  presume  that,  on  the  part  of  the  owners  and  master,  you  do  not 
claim  any  interest  in  the  goods  themselves,  unless  in  respect  of  the  lien 
(if  any)  which  your  clients  may  claim  to  have  upon  them  for  freight.  We 
presume  also,  that  you  have  no  notice  of  any  interest  in  the  goods  by  any 
other  party  than  Mr.  Grumbrecht.  Supposing  Mr.  Grumbrecht  is  willing 
to  give  an  order  for  the  re-delivery  of  the  goods,  will  the  master  and 
owners  re-deliver  upon  that  order?  Our  object  in  these  inquiries  is, that 
we  may  know  exactly  how  we  stand,  and  be  fully  advised ;  and  your 
immediate  attention  will  much  oblige  us. 

(Signed)        "  Yanderoom  &  Co." 

On  the  following  day  Crowder  and  Maynard  replied  as  foDows  :— 

«  Bucephalus. 

«  Sirs, — We  send  herewith  a  copy  of  the  charter-party.  The  ownen 
have  not  received  notice  of  any  interest  in  the  goods*  in  question  other 
than  that  of  Mr.  Grumbrecht.  They  were  entered  as  shipped  on  his  ac- 
count. The  owners  do  not  claim  any  interest  themselves  in  the  goods, 
unless  in  respect  of  their  lien  for  freight:  but  the  ground  on  which  they 
now  decline  to  give  up  the  goods  is,  that  they  were  put  on  board  for  the 
purpose  of  being  conveyed  on  the  charterer's  account  to  Sydney.  We 
are  not  prepared,  under  the  circumstances,  to  advise  the  owners  to  re-d^ 
•3361  '^^^^  ^^®  •goods  upon  the  order  of  Mr.  Grumbrecht.  We  shall 
^  be  glad  to  receive  copies  of  the  mate's  receipts,  which  are  in  jo^ 
client's  possession.  We  presume  that  you  are  aware  that  some,  if  not  the 
whole  of  these  receipts,  had  been  delivered  over  by  your  clients  to  Mr 
Grumbrecht,  and  were  afterwards  received  back  from  him. 

(Signed)        <<  Crowdeb  &  Matnabi).' 


>t 


1  Manning,  Granger,  &  Soott.  336 

The  following  is  a  copy  of  the  charter-party  (dated  the  3d  of  June, 
)343)  sent  by  Crowder  &  Co.  with  the  last-mentioned  letter,  and  is  m 
ifiid  a  copy  of  the  charter  by  which  Grumbrecht  had  chartered  the  Bu- 
cephalus:— 

« It  is  this  day  mutually  agreed  between  Messrs.  Ross,  Corbett,  &  Co., 
owaers  of  the  good  ship  or  vessel  called  the  Bucephalus,  now  lying  in  the 
rirer  Thames,  of  the  measurement  of  550  tons,  or  thereabouts,  Andrew 
Small,  commander,  and  Theodore  Grumbrecht,  merchant,  of  London,  that 
the  said  Messrs.  Ross,  Corbett,  &  Co.  agree  to  let,  and  the  said  Theo- 
dore Grumbrecht  s^ees  to  hire  the  said  ship  Bucephalus  for  a  voyage 
from  London  to  Sydney,  and,  if  required  by  the  charterer  or  his  agent,  to 
proceed  to  Wellington  and  Auckland,  in  New  Zealand,  and  there  the 
toyage  to  end :  that  the  said  Theodore  Grumbrecht,  as  charterer,  to  have 
4ke  whole  and  entire  use  of  the  ship  out,  for  all  lawful  goods  and  cabin 
passengers:  the  cargo  to  be  taken  on  board  in  London,  and  stowed  by  the 
sharterer's  own  men  and  stevadore,  at  his  expense  and  risk ;  the  ship  to 
kay«  sufficient  room  and  accommodation  below  for  her  provisions  and 
crew :  Captain  Small  and  his  chief  officer  to  have  a  cabin  each  in  the 
foop :  the  owners  to  find  captain,  officers,  and  crew  in  provisions  and 
wages;  the  charterer  to  find  all  the  passengers  in  provisions,  water, 
drinkables,  plate,  napery,  crockeryware,  &c. ;  the  ship  to  clear  at  the 
oustom-house,  and  sail  from  London,  wind  and  weather  permitting,  on 
or  before  the  31st  of  ^August :  seventy  running  days  to  be  allowed     r»qo7 
fpr  discharging  and  receiving  cargo  at  Sydney,  Wellington,  and 
finely  discharging  at  Auckland,  in  New  Zealand :  twenty  days  on  de- 
murrage, if  required,  to  be  allowed  at  Auckland,  at  10/.  per  day :  all 
goods  landed  and  taken  on  board  at  Sydney  to  be  on  and  from  the  wharf 
at  the  charterer's  expense ;  and  all  goods  discharged  at  Wellington  and 
Aucldand  to  be  landed  in  the  ship's  boats,  if  required,  but  at  the  charterer's 
risk ;  any  extra  labour  or  expense  required  for  loading  or  discharging 
cargo  at  Sydney,  beyond  the  ship's  crew,  to  be  paid  by  the  charterer:  the 
vessel  to  pay. her  own  pilotage  and  port  charges:  and  in  consideration 
of  this,  the  said  Theodore  Grumbrecht  agrees  to  pay  the  said  Messrs.  Ross, 
Corbett  &  Co.  the  sum  of  1600/.,  to  be  paid  in  London,  two  months  after 
the  ship  clears  at  the  custom-house:  penalty  for  non-performance  of  this 
agreement,  1000/. :  twenty  days'  demurrage  in  London,  if  required,  at 
Hae  rate  of  5/.  per  day." 

On  the  14th  of  September,  1843,  an  agreement  was  made  and  entered 
bto  between  the  plaintifis  and  Grumbrecht,  and  signed  by  both  the  said 
parties,  of  which  the  following  is  a  copy : — 

«  Memorandum  of  agreement  made  this  14th  day  of  September,  1843, 
between  Messrs.  W.  Thompson  &  Co.,  of  AUhallows  Wharf,  Upjper 
Thames  street,  London,  merchants,  of  the  one  part,  and  Theodore  Grum- 
brecht, of  the  city  of  London,  merchant,  of  the  other  part: 
M  Whereas  a  coAtract  was  made  and  entered  into  on  or  about  the  20tk 
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and  the  lighterman  in  the  employ  of  the  plaintifia,  attended  on  board 
tiie  ship  Bucephalus  to  demand  the  goods  ;  and  they  also  took  with  them 
an  authority  signed  by  Grumbrecht  to  Cbantler,  the  said  lighterman,  au- 
thorizing him  to  unship  and  remove  the  said  goods  on  account  of  the 
plaintifis,  and  also  an  authority  from  the  plaintiffs  to  receive  the  same 
goods  on  their  account,  of  which  the  following  are  respectively  copies:— 

«  To  Mr.  F.  C.  Chantler : 

« I  hereby  authorize  you  to  unship  and  remove  the  goods  shipped  by 
Messrs.  W.  Thompson  &  Co.  on  board  the  Bucephalus,  now  lying  in  the 
West  India  docks,  for  Sydney  and  New  Zealand,  and  to  receive  the  same 
into  your  possession  for  and  on  account  of  the  said  Messrs.  W.  Thompson 
&  Co.    Dated,  this  14th  day  of  September,  1843. 

(Signed)        «  Theo.  Grumbbecbt." 

«  To  Mr.  F.  C.  Chantler : 

«  We  hereby  authorize  and  direct  you  to  receive  the  above-mentioaed 
goods  from  the  ship  Bucephalus,  on  our  account. 

(Signed)         «  Wm.  Thompson  &  Co." 

Upon  the  arrival  of  the  said  parties  at  th^fe  ship  on  the  last-mentioned 
day,  they  found  FiUan,  the  chief  mate,  in  charge  of  the  said  vessel,  and 
of  the  goods  on  board  thereof,  and  they  then  produced  and  showed  to 
Fillan,  on  board  the  said  vessel,  the  aforesaid  original  receipt  for  the 
0OA21  goods,  the  original  agreement  signed  by  *Grumbrecht  as  aforesaid, 
^  with  a  copy  of  which  he  had  been  served  by  the  plaintifis  two 
days  previously ;  and  also  the  said  orders  and  authority  to  Chantler;  and 
Ifhey  dien  demanded  the  re-delivery  of  the  goods  pursuant  to  the  said  no- 
tice and  demand,  and  the  said  authority  for  Chantler  to  unship  the  same: 
to  which  FiUan  then  replied,  he  would  not  permit  the  goods  to  be  re- 
moved, and  gave  a  positive  refusal  to  re-deliver  the  same. 

The  goods  in  question  were  at  this  time  so  stowed  that  they  could  have 
been  got  out  in  three  days. 

No  bin  of  lading  for  the  said  goods  was  ever  signed. 

The  Bucephalus  was  originally  advertised  to  sail  on  the  31st  of  Au- 
gust, 1843,  but  her  time  for  sailing  was  from  time  to  time  altered  by  ad- 
vertisement, until  the  23d  of  September,  1843.  She  did  not  leave  the 
West  India  Export  docks  until  the  29th  of  September,  1843 ;  and  con- 
tinued to  load  until  that  day :  and  ultimately  she  sailed  without  a  full  cargo. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  ci^ 
cumstances  above  stated,  the  plaintifis  are  entitled  to  recover  in  this  ac- 
tion. If  the  court  are  of  opinion  that  the  plaintifis  are  entitled  to  recovei 
any  portion  of  the  goods  in  question,  the  verdict  is  to  stand  for  the  plain- 
tiffi  for  the  sum  of  394/.  Bs,  2d.,  and  judgment  is  to  be  entered  up  there- 
on for  the  plaintifis.  But,  if  the  court  are  of  a  contrary  opinion,  then  a 
verdict  is  to  be  entered  for  the  defendant. 

The  case  was  argued  in  Michaelmas  term  last. 

CharmM^  Serjt.,  (with  whom  were  Sir  T.  WUde^  Serjt.,  and  Peacodc,) 
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tor  the  plaintiffs.  Two  questions  present  themselves  in  this  case  for  the 
consideration  of  the  court ;  first,  whether,  under  the  circumstances  above 
detailed,  the  property  in  the  goods  was  ever  divested  •out  of  the  [•oaq 
plaintiffs ;  secondly,  whether,  if  once  divested,  such  property  was  ^ 
not  revested  in  them  by  the  rescission  of  the  contract  with  Grumbrecht  by 
the  subsequent  agreement  of  the  14th  of  September,  I843.(a) 

1.  It  appears  from  the  special  case  that  the  plaintiffs,  on  the  20th  July, 
1843,  sold  certain  goods  to  the  value  of  394/.  6s.  2d.  to  Grumbrecht,  for 
whose  account  they  were  to  be  shipped  on  board  the  Bucephalus  bound 
for  Sydney,  and  to  be  paid  for  before  the  vessel  should  leave  the  port  of 
London.  The  goods  were  accordingly  put  on  board  the  Bucephalus  by 
the  plaintiffs  on  the  27th  of  July,  Jenkins,  the  mate,  giving  them  a  receipt 
for  the  same:  but,  before  the  departure  of  the  vessel,  Grumbrecht, 
the  vendee,  became  insolvent.  Under  these  circumstances,  it  is  submit* 
ted  that  the  plaintiffs  never  did,  in  fact,  part  with  the  possession  of  the 
goods.  Even  a  re-sale  of  the  goods  by  Grumbrecht,  and  payment  to  him, 
would  not  have  destroyed  the  plaintiffs'  right  to  demand  them ;  Craven 
V.  Ryder^  6  Taunt.  433.  There  is  no  difference,  in  substance,  between 
the  mate's  receipt  in  this  case,  and  the  notes  given  in  Tkompsan  v.  Trail, 
2  C.  &  P.  334,  6  B.  &  C.  36,  9  D.  &  R.  31,  where  the  signature  of  a  bill 
of  lading  making  the  goods  deliverable  to  the  consignee  was  held  to  be 
a  conversion,  the  mate's  receipt  remaining  in  the  hands  of  the  consignor. 
The  only  difference  between  that  case  and  the  present  is,  that  there  the 
goods  were  put  on  board  a  general  sh^),  whereas  here  the  ship  was 
•hired  for  a  gross  sum  for  the  voyage.  [Maule,  J.  Lord  Ten-  rmoAA 
TEBDEN  treated  that  as  a  case  of  stoppage  in  transitu :  now,  a 
right  of  stoppage  in  transitu  is  a  right  belonging  to  an  unpaid  vendor  who 
has  parted  with  his  goods.]  It  is  not  contended  here  that  the  property 
had  not,  in  some  sense,  been  parted  with :  but  the  transitus,  at  all  events, 
was  not  at  an  end.  In  Bofttlingk  v.  IngliSy  3  East,  381,  a  trader  in  Eng- 
land chartered  a  ship  on  certain  conditions  for  a  voyage  to  Russia,  and 
to  bring  goods  home  from  his  correspondent  there,  who  accordingly 
shipped  the  goods  on  account  and  at  the  risk  of  the  freighter,  and  sent 
him  the  invoices  and  bills  of  lading  of  the  cargo  ;  and  it  was  held,  that 
the  delivery  of  the  goods  on  board  such  chartered  ship  did  not  preclude 
the  right  of  the  consignor  to  stop  the  goods  while  in  transitu  on  board 
the  same  to  the  vendee,  in  case  of  his  insolvency  in  the  mean  time  before 
actual  delivery,  any  more  than  if  they  had  been  delivered  on  board  a 
general  ship  for  the  same  purpose :  and,  a  demand  of  the  goods  having 

(a)  No  notice  had  been  given  to  the  judges  of  the  points  intended  to  be  axgued :  but  Skttf 
Sajt,  who  appeared  for  the  defendant,  intimated  thai  he  proposed  to  argae — 

Pint,  that  the  mere  possession  by  the  plaintiflQi  of  the  mate's  receipt,  did  not  vest  the  pro* 
ptfty  of  the  goods  in  them,  so  as  to  enable  them  to  maintun  trover. 

fieeondly,  that,  the  goods  having  been  once  pat  on  board,  the  plaintaA  coold  not,  by  x«scind- 
iog  the  eontract  with  the  veadee,  g^  rid  of  the  contract  with  the  ship-owner  to  cany  the 
goods  to  Sydney. 
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been  laade  by  the  agent  of  the  consignor  upon  the  captain  before  Ihey 
were  unloaded,  afier  which  he  delivered  them  to  the  assignees  of  the 
vendee,  it  was  held  that  the  consignor  might  maintain  trover  against  the 
assignees.  So,  in  Ruck  v.  Hatfield^  6  B.  &  Aid.  632,  where  goods  were 
sold  « free  on  board,"  and  upon  their  shipment  the  agent  of  the  vendors 
tendered  to  the  mate  (the  captain  being  absent)  a  receipt  by  which  the 
goods  were  acknowledged  to  be  shipped  on  account  of  the  vendors,  which 
the  mate  kept,  but  refused  to  sign,  and  on  the  following  day  signed  bills 
of  lading  to  the  orders  of  the  vendees,  it  was  held  that  the  transitus  was 
not  at  an  end,  but  that,  on  the  insolvency  of  the  vendees,  the  vendors 
were  entitled  to  stop  the  goods. 

*^51  *^'  ^y  ^^^  terms  of  the  charter-party,  the  ship  was  demised  to 
''  Grumbrecht  for  the  voyage  :  the  freight  of  all  goods  put  on  board 
would  be  his,  he  paying  the  1600/.  agreed  upon  as  the  hire  of  the  ship ; 
Jfewberry  v.  Colviuj  4  M.  &  P.  876,  7  Bingh.  190 ;  Cangricn  y.  Coltrni, 
3  Bingh.  N.  C.  17,  3  Scott,  338 ;  Belcher  v.  Capper ^  4  Mann.  &  Gr.  502, 
5  Scott,  N.  R.  257.  The  defendant  had  notice  of  the  rescission  of  the 
contract  with  Grumbrecht  on  the  5th  of  September,  1843,  and  the  ship 
did  not  sail  until  the  29th.  The  goods  were  twice  demanded  on  the 
part  of  the  plaintiffs,  and  on  the  last  occasion  the  plaintiffs  offered  to  pay 
the  reasonable  charges  attending  the  delivery,  and  any  lawful  claim  the 
defendant  might  have  thereon. 

SheCy  Serjt.,  (with  whom  was  Crowder^)  for  the  defendant.  Upon  the 
facts  stated  in  the  special  case,  the  plaintiffs  are  clearly  not  entitled  to 
the  possession  of  the  goods,  and  there  has  been  no  conversion  by  the 
defendant.  [Maule,  J.  The  question  is,  whether  a  man  can  insist  upon 
taking  his  own  goods  out  of  the  ship  under  such  circumstances ;  for,  it 
can  hardly  be  contended  that  these  goods  did  not,  by  the  agreement  of 
the  14th  of  September,  re-vest  in  the  plaintiffs.]  A  delivery  on  board 
the  Bucephalus  was  a  delivery  into  the  warehouse  of  the  vendee.  In 
IngUs  V.  Ushenooody  1  East,  515,  it  was  distinctly  held  that  a  delivery  by 
the  consignor  of  goods  on  board  a  ship  chartered  by  the  consignee,  is  a 
delivery  to  him,  and  the  consignor  cannot  afterwards  stop  them  in  tran- 
situ. In  considering  whether  or  not  the  possession  of  the  vessel  is  taken 
out  of  the  owner  by  the  terms  of  a  charter-party,  it  is  material  to  see 
whose  servants  the  captain  and  crew  are.  Here,  not  only  were  they  the 
*3461  s^^^^^^  ^^  ^^  owners,  but  the  captain  himself  *was  a  part  owner. 
-*  In  Belcher  v.  Capper,  4  Mann.  &  Gr.  502,  5  Scott,  N.  R.  257, 
amongst  a  variety  of  circumstances  tending  to  show  that  the  owners 
parted  with  the  possession  of  the  vessel,  was  a  stipulation  that  the  char- 
terer should  have  power  to  appoint  a  master,  for  whose  conduct  he  was 
to  be  answerable ;  and  this  was  strongly  relied  on  by  the  court  in  giving 
their  judgment.  Here,  by  the  terms  of  the  charter-party,  the  owners  ex- 
jiressly  stipulate  to  find  the  captain,  officers,  and  crew  in  provisions  and 
wages.    It  is  clear,  therefore,  that  they  remained  the  servants  of  the 
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owners.    It  is  further  provided  that  all  goods  landed  and  taken  on  board 
at  Sydney  shall  be,  on  and  from  the  wharf,  at  the  charterer's  expense, 
and  that  all  goods  discharged  at  WeUington  and  Auckland  shall  be 
landed  in  the  ship's  boats,  if  required,  but  at  the  charterer's  risk — a  stipu- 
lation that  would  have  been  altogether  unnecessary  if  it  had  been  in- 
tended that  the  charterer  should  have  the  entire  possession  and  control 
of  the  ship.     The  fair  result  of  the  whole  charter  is,  that  it  is  a  mere  con- 
tract on  the  part  of  the  owners  to  carry  the  goods  to  their  place  of  desti- 
nation, but  not  a  demise  of  the  ship  so  as  to  constitute  the  charterer 
owner  pro  hdc  vice.    And,  even  if  it  did  operate  as  a  demise  of  the  shipi 
the  owners  would  still  have  a  lien  upon  the  goods  to  the  extent  of  the 
freight  or  hire  of  the  vessel  for  which  they  stipulated  with  Grumbrecht } 
Paul  v.  Birch,  2  Atk.  621 ;  Faith  v.  TheEast  hdia  Company,  4  B.  &  Aid.  630 ; 
for,  though,  by  the  terms  of  the  contract,  the  owners  intended  to  waive 
their  lien  on  the  goods,  such  right  revives  on  the  insolvency  of  the  hirer. 
[TiKi>Ai«,  C.  J.     You  must  go  the  length  of  contending,  that,  when  the 
charterer  has  once  put  goods  on  board,  he  cannot  afterwards  change  his 
mind  and  unship  them.]    In  HuUan  v.  Bragg,  7  Taunt.  14,  Gibbs,  C.  J., 
in  answer  *to  an  argument  that  no  lien  could  exist,  inasmuch  as     fOAj 
by  the  terms  of  the  charter-party  a  specific  sum  was  to  be  paid 
in  a  specific  manner,  observed :  «« With  respect  to  that  proposition,  it  is  not 
true  that  a  lien  cannot  exist  where  there  is  a  stipulation  for  a  particular  sum 
to  be  paid  for  that  which  is  to  be  done  about  goods.    I  am  not  prepared  to 
say  whether  a  lien  may  or  may  not  exist  in  a  case  where  not  only  a  spe- 
cific sum,  but  a  specific  mode  of  payment,  is  stipulated  for,  as,  for  ex- 
ample, by  bills  payable  at  certain  periods."   So,  in  Stevenson  v.  Btaddock, 
1  M.  &  Sel.  542,  it  was  held  that  bills  given  for  an  attorney's  bill  of  costs 
being  dishonoured,  his  lien  on  the  client's  papers,  which  subsequently 
came  into  his  hands,  revived.    Here,  it  appears,  that,  after  the  goods 
were  shipped,  and  before  the  arrival  of  the  day  on  which  the  1600/.  were 
to  have  been  paid,  Grumbrecht  was  insolvent,  and  in  custody  on  a  charge 
of  felony :  there  was  no  security,  therefore,  for  his  ability  to  perform  his 
engagement ;  and  he  stood  in  very  much  the  same  situation  as  the  ac- 
ceptor of  the  dishonoured  bills  in  the  case  last  cited.    In  Thompson  v. 
TVaU,  2  C.  &  P.  334,  Lord  Tenterden  expressly  ruled,  that,  if  the  cap- 
tain, instead  of  assigning  the  reason  he  did  for  the  non-delivery,  had  said, 
« the  goods  are  now  on  board,  and  I  must  take  them  to  their  destina- 
tion," that  would  have  been  no  conversion.    According  to  all  the  foreign 
writers,  the  goods  being  once  on  board,  the  owners  were  entitled  to  re- 
tain them  as  security  for  the   entire  fi*eight.     Pothier  says:(a)  «Le 
troisieme  cas  auquel  I'affreteur  doit  le  firet  entier  de  ses  marchandises, 
quoiqu'elles  ne  soient  pas  parvenues  jusqu'au  lieu  de  leur  destination, 
c'est  lorsque  par  son  fait  elles  n'y  sont  pas  parvenues.     Cela  est    t^oaq 
conforme  aux  principes  du  contrat  *de  louage,  suivant  lesquels 

(a)  Dm  oontimti  de  Louage  Muitiine,  (Chaite-putk,)  Part  L  ^  3,  Art  S,  ^  4,  No.  m 
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le  loyer  est  dA,  lorsc^'il  n'a  tenu  qu'au  locataire  de  jouir  de  la  chocie  qm 
hii  a  ete  louee."  In  Valin's  Commentaire  sur  L'OrdonnaDce  de  la 
Marine,  liy.  m.  tit.  I.,  §  11,  the  law  is  thus  laid  down :  <<  Le  naviiey  ses 
agr&s  et  apparanx,  le  fret,  et  les  marchandises  chargees,  seront  respectiTe^ 
ment  qffecUs  aux  conventions  de  la  charte-partie.(a)  Le  batel  est  oUigi 
a  la  marchandise,  et  la  marchandise  au  batel,  dit  ClehraCj  sur  Particle  21, 
des  jugemens  d^Olerouy  n.  3,  pag.  86,  et  art.  18,  tit.  De  laJ\ramgaHon 
des  BivihreSj  pag.  697.  Le  privilege  accorde  par  cet  article  s'extend 
respectivement  et  distributivement,  c'est-a-dire,  que  les  marchandises  da 
chargeur  afireteur  sont  afiectees  specialement  au  paiement  du  fret ;  nam 
et  ipsum  naulum  poUniius  eHj  dit  la  loi  6,  §  1,  ff.  ^poUoresinpignar€.(b) 
Mais  ce  privily  ne  donne  pas  droit  au  maitre  de  retenir  les  marchandises 
dans  son  navire,  faute  de  paiement  du  fret:  il  pent  seulements'opposera 
leur  transport  lors  de  la  decharge,  ou  les  saisir  dans  les  alleges  ou  gabares, 
sttivant  Particle  23,  du  titre  Du  Fret  ou  Jfolie ;  et  s'il  les  laisse  parreair 
&  ceux  a  qui  elles  sont  adressees,  il  ne  perd  pas  pour  cela  son  privilege ; 
mais  Particle  24,  du  m£me  titre  ne  le  friit  subsister  que  pendant  qoin* 
zaine,  pourvu  encore  que  ces  marchandises  n'aient  pas  passe  en  main 
tierce."  And  the  same  author  again  says  :(c) «« Si  le  vaisseau  est  charge 
a  cueillette,  ou  au  quintal,  ou  au  tonneau,  le  marchand  qui  voudra  retiier 
ses  marchandises  avant  le  depart  du  vaisseau,  pourra  les  faire  dechaigei, 
i  ses  frais,  en  payant  la  moitie  du  fret.(d)  C'est  ici  une  grace  accordee 
au  chargeur  a  cueillette,  au  quintal,  ou  au  tonneau,  de  pouvoir  retire/, 
avant  le  depart  du  navire,  les  marchandises  qu'il  j  a  chargees  en  conse- 
quence de  la  charte-partie,  et  cela  qu'il  ait  de  bonnes  raisons  pour  lei 
*3491  ^^^^^^^''^  o^  4^^  c^  ^^  ^^^  qu'un  pur  changement  de  volonte  par 
caprice.  Idemj  Particle  11,  chap.  9,  du  Guidon^  centre  la  dis- 
position de  Part.  20,  des  Lois  Bhodimmety  qui,  sans  aucune  distinction, 
condamnait  au  paiement  du  fret  entier  le  marchand  qui  retirait  ses  ma^ 
chandises  du  navire,  en  ces  termes:  ^veromercaJtor  eximere  merce$vobierit, 
naulumint^rumexercUori  sohat;  tandis  que,  friute  par  lui  de  charger  en 
execution  de  la  convention,  il  en  etait  quitte  pour  la  moitie  du  fret,  oe 
qui  n'est  pas  plus  aise  si  concilier  que  Pinverse  de  la  decision  de  Part.  3, 
ei-dessus,  avec  celle  du  present  article."  ^La  raison  pour  laquelle 
notre  article  veut  que  le  marchand  soit  quitte  en  payant  la  moitie  du  fret 
seulement,  est,  sans  doute,  que  le  maitre  pent  trouver  a  remplacer  ces 
marchandises  retirees  de  son  navire,  et  qu'ainsi  la  moitie  du  fret  qu'il 
gagne  est  censee  suffire  pour  le  dedommager  du  retardement  que  cet 
evenement  pourra  apporter  a  son  depart :  d'ou  il  s'ensuit  evideminent 
que  cette  moitie  du  fret  lui  sera  acquise  sans  retour,  quoiqu'il  parrieose 
dans  la  suite  k  completer  son  chargement ;  ce  qui  s'accorde  au  reste 
avec  ce  qui  a  ete  dit  sur  Part.  3,  que  le  maitre  ne  conservera  le  fret  entier 
qu'autant  qu'il  n'aura  pas  aeheve  la  chaige  de  son  navire,  en  j  recevant 


^a)  Vide  Code  de  CommBroe,  srt  8S0.  (b)  Dig.  lib.  SO,  tit  4, 1,  6. 

(€\U9.UL^TXL  DuFnimMk,^^  (^ Vide Ood> ^ Cum—w^ Mi »>^ 
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iiiai€hsndises  d^ailleurs.    Comme  notre  article  ne  parle  que  dn  cat 
od  le  naviie  est  firete  a  cueillette  ou  au  tonneau,  je  ne  pense  point  que  sa 
decision  aoit  applicable  a  I'affretement  d'un  navire  en  entier,  c'est-&*dire| 
que  I'affreteur,  soit  apr&s  aToir  commence  de  charger,  ou  avant,  puisse 
renoBcer  a  I'afiretement,  et  laisser  la  navire  au  maitre  en  lai  payant  la 
moitie  du  fret  convenu,  quoiqu'il  semble  que  le  principe  de  decision  soit 
le  mSme.     La  raison  est  que  cet  article  etant  extraordinaire,  il  ne  con* 
Yieat  pas  d'en  faire  I'application  d'un  cas  a  un  autre ;  a  quoi  il  faut 
ajouter  qu'il  est  tout  autrement  difficile  de  trouver  un  navire  a  affi-eter  en 
entter,  qu'a  Paffireter  au  tonneau  ou  a  cueillette,  *pour  une  quan-    r*o5A 
lite  de  marcbandises  qui  reste  a  y  charger.    De  sorte  que,  dans 
Pbypothese  de  I'aflBretement  du  navire  en  entier  non  execute  de  la  part  de 
rafireteur,  j'estime  que  Paffiriteur  est  tenu  de  payer  tout  le  fret  convenu,  a  la 
deduction  toutefois  des  marcbandises  que  le  maitre  aura  introduites  dans 
son  navire,  il  n'importe  comment ;  desquelles  marcbandises  le  fret  sera 
regie  &  I'amiable  ou  par  experts,  pour  en  6tre  fait  raison  a  l'affi:6teur,  sans 
prejudice  nianmoins  desfrais  de  retardement  du  maitre,  s'il  est  mis  en  regie 
pour  cela.''    That  very  learned  author  thus  distinctly  (a)  lays  it  down,  that, 
^diere  the  whole  ship  is  let  to  freight,  the  freighter  diall  not  take  out  his 
goocis  without  payment  of  the  entire  freight.     [Erlc,  J.    Is  it  without 
paying,  or  without  remaining  liable  for,  the  entire  freight?]     Boulay 
Paty  (6)  expressly  says :  « Dans  les  affi^temens  ordinaires  des  qu'une 
fois  I'afir^teur  a  commence  a  charger  ses  marcbandises  dans  le  navire,  il 
ne  peut  plus  les  retirer  qu'en  payant  la  totality  du  fret  convenu,  si  le 
navire  part  a  non  charge."    Rogron  also,  in  his  note  on  art.  291  of  the 
Ordinance,  says :  <<  L'affr^teur  des  qu'il  a  cbarg6  ses  marcbandises,  ne 
peat  plus  les  retirer."    The  word  dffedtUy  in  Valin's  Commentary,  is  ex- 
pbuned  to  mean  (ffedes  par  prwiUgBj  in  the  same  sense  in  which  that 
word  is  used  in  article  271 :  « Le  navire  et  le  fret  sont  sp6cialement 
^eeUs  aux  loyers  des  matelots."(c)    All  the  cases  that  have  raised  the 
question,  ^whether  or  not  there  bad  been  a  demise  of  the  ship  so     ('•352 
as  to  make  the  charterer  the  owner  pro  h&c  vice,  presuppose  a 
lien  upon  the  goods  put  on  board  for  the  entire  freight,  should  the 
cliarter*party  not  amount  to  an  absolute  demise.     Grumbrecht  could 
not  rescind  his  contract  with  the  plaintifis  so  as  to  prejudice  the  ship- 
owners. 

Channdlf  Serjt,  in  reply.    By  unshipping  the  goods,  the  charterer 
would  not  be  guilty  of  any  infraction  of  his  contract  with  the  ship-owners. 

(a)  CoaTS  de  Droit  Commercuil,  vol.  IL  tit  8»  §  6.  (6)  Vide  tamen,  antd,  849. 

(c)  NoCwithfttnding  the  olwrvations  of  Sir  W.  Grant,  M.  R.,  m  Gladstone  ▼.  Birley,  t  Men- 
vale,  401,  on  the  eUoae  in  our  Bngliah  chtrtBr-pertiee,  by  wbjch  the  merchant  «  hinds  the 
ceigo  to  be  laden/'  that  daoae  appears  to  be  conformable  to  the  principle  of  the  maritime  law, 
nnd  to  apply  to  a  case  like  this.  In  Birley  v.  Gladstone,  3  M.  &  8.  205,  it  was  decided  that 
the  shipKVwner  had  no  aen  on  goods  carried  to  their  destination  in  respect  of  the'  fireigfat  of 
other  goods  re-landed  at  the  loadbug  port  In  tb6  prindpal  case,  however,  flie  lefiisal  was 
founded  upon  the  right  to  detain  the  goods  themselves,  and  carry  them  to  thrir  original  desti* 
the  st^nlaled  fi«ight  was ; 
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He  was  ander  no  contract  to  put  any  goods  on  board  their  ressel ;  all  he 
engaged  to  do  was,  to  pay  a  gtvea  sum  at  a  day  not  then  arrired.  The 
au^orities  relied  on  for  the  defendant  are  cases  in  which  the  freight  was 
actually  earned.  Here,  however,  no  freight  whatever  was  due.  Gram- 
brecht,  the  charterer,  had  shipped  his  own  goods  on  board  his  own  ves- 
sel ;  and  he  had  an  undoubted  right  to  take  them  out  again.  The  obser- 
vation attributed  to  Lord  Tenteeden  in  Thompson  v.  TraUf  2  C.  &  P. 
334,  if  entitled  to  any  weight  in  itself,  is  not  applicable  here.  That  was 
the  case  of  a  general  ship ;  and  the  defendant,  by  signing  bills  of  lading 
to  third  persons,  altered  the  destination  of  the  goods. 

Cttr.  ado,  vutt. 
Tnn>AL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
This  was  an  action  of  trover  and  conversion  of  a  certain  quantity  of 
lead.     The  first  plea  denied  the  wrongful  conversion  by  the  defendant, 
and  the  second  the  possession  of  the  plaintifis. 

The  material  facts  appear  to  be,  that,  on  the  3d  of  June,  1843,  one 
Grumbrecht  chartered  the  ship  Bucephalus,  of  which  the  defendant  was 
*3521  ^^^^^  ^^^  P^  *owner,  for  a  voyage  from  London  to  Sydney, 
and,  if  required  by  him  or  his  agent,  to  Wellington,  in  New 
Zealand ;  the  ship  to  clear  from  the  Custom-house,  and  sail  from  London 
on  or  before  the  31st  of  August,  wind  and  weather  permitting;  and,  in 
consideration  thereof,  the  charterer  to  pay  to  the  broker  of  the  ship- 
owners 1600/.,  in  London,  two  months  after  the  ship  cleared  at  the 
Custom-house.  On  the  20th  of  July,  the  charterer  bought  of  the  plaintiffi 
the  goods  in  question,  to  be  shipped,  on  his  own  account,  on  board  the 
Bucephalus,  and  to  be  paid  for  before  the  ship  left  the  port  of  London. 
On  die  27th  of  July,  the  plaintiffs  shipped  the  goods  accordingly,  ^ni 
took  the  mate's  receipt  for  goods  shipped  on  their  own  account ;  ^ich 
receipt  they  still  retain.  On  or  about  the  29th  of  August,  Grumbrecht 
became  insolvent,  and  unable  to  pay  for  the  goods ;  and  on  the  Ist  of 
September,  the  plaintiffs  demanded,  by  a  notice  in  writing,  the  re-deli- 
very of  the  goods  from  the  defendant,  offering  at  the  same  time  to  pay 
all  reasonable  charges  attending  such  re-delivery ;  which  was  refused  bj 
the  defendant,  on  the  ground  that,  the  goods  haying  been  shipped  for 
the  voyage  stated  in  the  charter,  it  was  his  duty  to  convey,  and  he  coma 
not  avoid  conveying,  them  on  such  voyage.  On  the  14th  of  September, 
Grumbrecht  agreed  with  the  plaintifis  to  rescind  his  contract  of  purchase 
with  the  plaintiffs,  and  to  give  up  all  his  interest  in  the  goods  to  them; 
and  signed  an  order  to  the  defendant  to^deliver  the  goods  to  the  plsu^ 
tifis ;  and  the  plaintiffs  again  demanded  them  from  the  defendant,  oBenng 
to  pay  the  reasonable  charges,  and  every  lawful  claim ;  but  the  defendant 
again  refused  to  redeliver,  and  afterwards  carried  the  goods  away  on  the 
voyage. 

-Upon  this  state  of  facts,  we  think,  as  to  the  last  question^— the  nff^ 
to  the  possession, — that  such  right  was  in  the  plaintiffs  at  the  time  t^^be 
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t^)Q▼a8ion:  for,  *the  property  was  originally  in  A(^;  and,  r*353 
;jHiiming  that  it  passed  from  them  to  Grambrecht  by  the  shipment 
on  board  the  Bncephalus  on  the  27th  of  July  in  the  manner  above  stated, 
yet,  as  Grambrecht  had  neither  become  bankrupt  nor  taken  the  benefit  of 
the  insolvent  act,  bat  continued  sui  juris  up  to  the  time  of  making  the 
agreement  of  the  14th  of  September,  we  think,  that,  by  the  operation 
of  that  agreement,  and  of  the  order  by  Grumbrecht  on  the  defendant  to 
deliver  the  goods,  the  property  in  those  goods  revested  in  the  plaintifis, 
either  in  their  original  right  as  vendors,  or  in  a  new  right  derived  from 
the  assignment  of  the  vendee.  And  it  becomes,  therefore,  unnecessary 
to  decide  whether  the  plaintiffs  derived  a  right  from  retaining  the  mate's 
receipt,  and  demanding  the  goods  on  the  1st  of  September ;  upon  which 
point,  some  of  the  argument  before  us  has  turned. 

Upon  the  other  point,  we  think  the  refusal  by  the  defendant  upon  the 
ground  stated  by  him,  to  redeliver  the  goods,  after  the  demand  by  the 
plaintifis  on  the  14th  of  September,  and  the  offer  then  made  of  the  pay- 
ment of  the  reasonable  charges  and  all  lawful  claims,  was  a  wrongful 
conversion ;  for,  whatever  power  Grumbrecht  himself  had  over  the  dis- 
position  of  these  goods  before  the  agreement  of  the  14th  of  September, 
we  think  the  plaintifis,  after  such  agreement,  had  the  same :  and  we  see 
nothing  in  the  terms  of  this  charter-party  which  could  in  any  way  restrain 
Grumbrecht  from  dealing  with  the  cargo  as  he  thought  proper.  He  had 
the  entire  use  of  the  ship  under  the  charter;  and  there  was  nothing  to 
prevent  him  firom  taking  out  the  cargo  before  the  ship  sailed,  if  circum- 
stances had  rendered  it  expedient,  and  changing  such  cargo  for  another ; 
or  even  from  sending  the  ship  empty  to  Sydney ;  or  from  loading  her 
entirely  with  goods  of  other  persons,  the  freight  of  which  had  been  paid 
to  him  in  advance ;  there  being  no  agreement  on  his  part  to  put  a  fuU 
^cargo,  or  indeed  any  cargo,  on  board ;  and  the  payment  for  the  r*354 
Lire  of  the  ship  being  made  quite  independent  of  the  delivery  of 
any  ca^. 

No  question  arises  as  to  any  lien  of  the  defendant  on  this  cargo,  for 
freight :  for,  as  the  sum  stipulated  to  be  paid  is  not  made  payable  until 
two  months  after  the  ship  had  cleared  from  the  Custom-house,  there 
could  be  no  lien  for  freight  not  then  due ;  and  consequently  it  becomes 
unnecessary  to  decide  whether  in  this  case  the  possession  of  the  ship  was 
altogether  parted  with  by  the  ship-owners  to  die  charterer,  according  to 
the  doctrine  laid  down  in  Hulian  v.  Braggy  7  Taunt.  14. 

But  it  was  contended,  on  the  part  of  the  defendant,  that,  under  the 
authority  of  Uiompson  v.  TraUj  2  C«  &  P.  334,  the  goods  having  been 
put  on  board  to  be  carried  to  Sydney,  the  defendant  had  the  right  to  insist 
upon  their  being  taken  on  that  voyage.  In  that  case,  indeed,  Abbott, 
C.  J.,  is  reported  to  have  said  that,  if  the  captain,  when  the  goods  were 
demanded  of  him,  had  answered,  <<  I  cannot  give  them  up ;  the  goods 
were  put  on  board,  and  I  must  take  them  to  Leghorn,"  he,  the  Chief 
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Justice,  should  hare  held  there  was  no  conTersion.  But,  upon  this  die* 
turn,  it  is  to  be  observed,  that  the  cause  was  not  decided  on  this  ground; 
that  it  was  no  more  than  an  opinion  given  on  a  point  not  then  before 
him,  but  used  rather  by  way  of  illustration  than  deliberate  judgment; 
and,  further,  although  such  opinion  may  be  perfectly  correct  with  refisrence 
to  the  facts  of  that  case,  yet  sudi  facts  were  materially  different  from  those 
of  the  case  before  us.  The  goods  in  that  case  were  in  a  genera](a)  ship, 
not,  as  here,  in  a  ship  chartered  by  the  owner  of  the  goods :  there  was 
no  tender  of  the  freight,  which  in  that  case  had  bq;un  to  be  earned,  or 
«Q55i  of  any  compensation  for  the  trouble  of  getting  the  goods  from  *the 
hold :  and  lastly,  the  ground  of  the  captcun's  refusal  was,  that  be 
had  signed  a  bill  of  lading  to  a  different  person.  We  cannot  think, 
therefore,  the  authority  of  that  case  in  any  way  applies  itaelf  to  the  pre* 
sent.  And  as  to  the  foreign  authorities  cited,  they  are  not,  in  reality, 
opposed  to  the  construction  we  have  put  upon  the  contract.  They 
amount^  in  efiect,  only  to  the  proposition,  that  the  freight  stipulated  for 
is  still  payable,  notwithstanding  the  goods  are  not  carried  on  the  voyage 
by  reason  of  some  act  of  the  charterer  himself,  which  prevents  their  being 
so  carried.  And  there  can  be  no  doubt  in  the  present  case,  but  that  the 
gross  sum  of  1600/.,  which  was  stipulated  to  be  paid  for  the  use  of  iie 
ship  on  the  voyage,  would  have  been  still  recoverable  by  the  ship^irpeiB 
under  the  agreement,  although  the  charterer  had  taken  the  goods  out  of 
the  riiip,  and  die  had  gone  empty  on  her  voyage.  But  this  doctrine  does 
not  militate  against  the  right  of  the  charterer  to  take  his  goods  out  of  the 
ship,  at  all  events  before  the  stipulated  sum  became  due. 

Upon  these  grounds,  we  think  the  verdict  for  the  plaintifis  on  both  these 
pleas  ought  to  stand ;  and  it  will  stand  for  the  sum  of  374/.  6s.  2i/.,  the 
amount  agreed  on  between  the  parties.  Rule  accordingiy.(a) 

(a)  By  ihe  Spaniih  Commercial  Code  of  1829,  which  hai  Uie  reputation  of  being  the  beil 
ki  Europe — **  Every  penxMi  who  embarks  gooda  in  a  general  ahip  (£n  ht  /Utamentot  d  earga 
getitrat)  may  onload  the  gooda  shipped,  paying  half  freight,  the  expense  of  loading  and  wload* 
ing,  and  all  damage  to  the  other  shippenu  The  latter  to  be  at  liberty  to  pppoae  the  nnloadiog, 
taking  Che  goods  upon  themselves  and  paying  the  invoice  price."   Cvdigo  dt  Comrrdb^  Art  765. 
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In  April  aad  July,  1843,  B.  pnrchased  of  A.  a  certain  material  called  oropbolithe,  of  which  A. 
was  the  patetee.   Tfeie  portion  parchaaed  in  April  was  described  in  the  inToice  as  Mroofiag,'* 

.  aad  WM  pii^  «n  *  bnilding  bekmging  to  B.  by  A.'s  workmen.  That  supplied  in  July  wsi 
described  as  « material,"  and  was  pot  on  by  B.*s  workmen.  There  had  been  a  picrioiis 
purchase  in  October*  1843,  which  had  been  described  as  «  flooring,"  and  was  so  applied,  and 
aa  to  which  money  wis  paid  into  court.  In  an  action  upon  a  bill  of  flxchanga  gireB  hj  B. 
in  payment  of  the  aha«e  goods,  B.  pleaded  that  he  accepted  the  bill  in  consideration  of  goodi 
called  OropholidM,  which  A.  had  warranted  <«  fit  for  the  roofing  of  buildings,"  but  fdueh 
proved  to  be  aseleBi.  Ai  the  trial  B.  proved,  that,  in  September,  1843,  his  agent  bad  a  cso^ 
venation  with  A.*s  agent  about  roofing  certain  premises  he  was  building  with  the  palMit 
artide ;  on  which  occasion  the  latter  gave  the  former  a  prospectus,  which  described  it  as  fit 
fiifiieraal  waling     Tke  judge  ruled  that  there  waa  no  evklenea  to  be  left  to  tha  joiy  ii 
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sapport  of  die  plea: — Htldf  that  the  direction  wai  right,  iiuMmiich  as  there  waa  no  endeaee 
o  jbaw  tiiat  the  eontiact  for  the  goods  lubeequently  enppUed  was  made  with  xefeienoe  to  the 
treaty  fiir  roofing,  which  took  place  in  September,  1843 ;  or,  at  all  eventi^  nothing  to  show 
that  the  « material"  sold  in  July,  1643,  was  sold  fo€  roaftng  rather  than  JUtormg;  and  that 
the  plea  failing  aa  to  part,  fiuled  altogether. 

Assumpsit.  The  first  count  was  apon  a  bill  of  exchange  for  26/.  11«., 
\lleged  to  have  been  drawn  by  die  plaintiff,  by  and  under  the  name, 
style,  and  firm  of  the  Oropholithe  Company,  on  the  18th  of  October,  1843, 
apon  and  accepted  by  the  defendant,  payable  to  the  company  or  order 
three  months  after  date.  There  were  also  counts  for  goods  sold  and 
delivered,  and  upon  an  account  stated. 

The  defendant  pleaded,  first,  as  to  so  much  of  the  cause  of  action  in 
the  first  count  mentioned  as  related  to  23/.  17«.,  parcel  of  the  sum  of 
25/.  lis.  in  the  first  count  mentioned,  that  the  plaintiff  drew  and  the  de- 
fendant accepted  the  bill  in  that  count  mentioned  in  consideration  of  and 
for  and  on  account  of  certain  goods  and  chattels  called  oropholithe,(a) 
theretofore  furnished  by  the  plaintiff  to  him  the  defendant  under  a  repre- 
sentation and  warranty  by  the  plaintiff,  at  the  time  of  such  furnishing, 
made  to  the  defendant,  that  so  much  of  the  *said  goods  and  reog^ 
chattels  as  amounted  in  price  to  23/.  lis.  were  fit  and  proper  ■• 
materials  for  the  external  roofing  of  buildings,  and  suitable  for  such  purr 
pose,  and  for  no  other  consideration  whatever ;  and  the  defendant  then 
accepted  and  purchased  so  much  of  the  said  goods  and  chattels  as  last 
mentioned  for  the  purpose  of  roofing  certain  external  buildings,  trusting 
in  the  said  representation  and  warranty  of  the  plaintiff;  all  which  the 
plaintiff  then  well  knew.  Averment,  that  so  much  of  the  said  goods  and 
chattels  as  last  mentioned  were  not  fit  and  proper  for  roofing  external 
buildings,  or  suitable  for  the  same,  but  were  altogether  unfit  and  improper 
and  unsuitable  for  that  purpose,  and  always  had  been  and  were  altogether 
useless  to  the  defendant — verification.  Second  plea,  payment  into  court 
of  1/.  14*. 

To  the  first  plea  the  plaintiff  replied  de  injurid.  Upon  the  second  plea  he 
took  the  1/.  14*.  out  of  court  in  satisfaction  of  the  causes  of  action  as  to  that  sum. 

The  particulars  of  the  plaintiff's  claim  appeared  by  the  bill  of  parcels, 
which  was  as  follows : — 

1842,  Oct.   3.  To  flooring  in  Comhill,  11|  sq.  yards,  at  3* . 

1843,  April  1.  To  roofl;ng  at  Erith,  30^,  at  3*.    - 

li  a  a     12J,  at  3*. 


£ 

s. 

d. 

1 

14 

0 

4 

12 

4 

1 

18 

8 

1 

1 

0 

16 

13 

3 

0 

6 

0 

Expenses  on  ditto   *   -        -        -        - 
July  9.  To  materials^  129  sq.  yards  at  2s.  Id. 

Cartage       ....        •        . 

26      4~3 
Less  H  per  cent,  for  cash  -    0    13    3 

X25    11    0 

(a)  Bootoopacb 
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The  cause  was  tried  before  PAiTEsoNy  J.|  at  the  last  spring  assizes  fot 
Suffolk.  The  facts  that  appeared  in  evidence  were  as  follow:— The 
defendant,  the  proprietor  of  the  George  and  Vulture  tavern,  in  Comhill, 
in  the  year  1842  built  a  hotel  at  Erith  in  Ken'.,  now  known  by  the  name 
jf  the  Pier  Hotel.  In  September  in  that  year,  one  Hiscocks,  an  architect 
*^581  ^°^pW^^  ^y  ^^  ^defendant  to  superintend  the  erection  of  the 
Pier  Hotel,  had  an  interview  with  Noakes,  the  secretary  of  the 
Oropholithe  Company,  respecting  the  application  of  the  patent  article  to 
the  roofs  of  the  hotel ;  upon  which  occasion  Noakes  handed  to  Hiscocb 
a  printed  prospectus,  detailing  the  advantages  of  the  oropholithe  over 
other  materials  usually  employed  for  external  roofing. 

This  prospectus  contained  the  following  passages : — 

«  The  invention  will  be  found  to  recommend  itself  to  attention  by  its 
cheapness  and  durability,  as  well  as  by  the  absence  of  all  qualities  capa- 
ble of  attracting  electric  matter,  and  which  are  more  or  less  resident  in 
all  metallic  substances.  This  cannot  fail  to  render  it  safer  than  either  of 
the  metals  now  used  on  the  tops  of  houses ;  while,  not  being  liable  to 
oxidation,  and  entirely  impenetrable  (a)  to  water,  it  must  on  both  these 
aQcounts  recommend  itself  to  the  attention  of  builders  with  additional  force. 

<<  Independently  of  its  durable  qualities,  for  cheapness  the  oropholithe 
will  be  found  unrivalled.  It  can  be  laid  down  at  half  the  price  of  zinc, 
and  one  quarter  of  that  of  lead,  and,  firom  the  immense  saving  in  the  ex- 
penditure of  time  and  money,  at  considerably  less  than  slates  and  tiles. 
Then,  its  weight  being  so  much  less  than  any  of  these  materials,  the 
saving  of  timber  in  rafters  will  not  be  the  least  important  consideration 
with  the  architect,  as,  while  the  new*invented  material  efiectually  resists 
the  action  of  the  elements,  when  the  amount  of  pressure  taken  fix)m  the 
roof  is  considered,  the  whole  understructure  may  be  much  lighter." 

On  the  14th  of  September,  1842,  Hiscocks,  at  the  request  of  the  it- 
fendant,  sent  Noakes  the  superficial  contents  of  the  roofi  of  the.Fi^ 
*1591    ^^^^^1  ^^^  requested  *him  to  furnish  an  estimate  of  the  expense 
of  covering  them  with  the  oropholithe. 

Noakes,  on  the  same  day,  replied  as  follows : — 

«Sir — ^We  beg  to  inform  you  that  we  should  be  happy  to  undertake 
the  covering  of  the  roof  of  the  hotel  at  Erith,  of  the  dimensions  as  named 
in  your  favour  of  to-day,  complete  as  slating,  including  all  expenses  of 
cartage,  travelling,  &c.,  for  32/.  10s.,  payable  at  three  months,  or  allow- 
ing 2^  per  cent,  for  present  cash. 

«  The  Oropholithe  Company, 
«  Per  R.  F.  Noakes." 

On  the,  3d  of  October  following,  some  flooring  of  the  patent  article  was 
laid  jn  the  defendant's  house  in  Comhill,  which  formed  the  first  item  is 
the  bill  of  parcels,  and  in  respect  of  which,  the  sum  of  1/.  14f.  was  pti' 
into  court. 

(a)  GnmoMtioiJlj  "iiol  bd&f  •ntiraly  impMMCrtbto.*' 
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Nothing  farther  was  done  until  the  1st  of  April,  1843|  when  a  part  of 
the  roof  of  the  hotel  at  Erith  was  covered  with  the  oropholithe  by  the 
plaintiff's  own  workmen :  the  charge  for  this  constituted  the  next  three 
items  in  the  particulars.  And  on  the  9th  of  July,  a  further  supply  of  the 
« material"  took  place,  which  was  put  down  by  the  cig/endon^'^  workmen. 
Shortly  after  the  oropholithe  was  laid  down,  it  was  found  to  be  wholly 
useless  for  the  purpose  to  which  it  was  applied. 

Oq  the  part  of  the  plaintiff  it  was  insisted  that  the  plea  was  not  made 
out ;  first,  because  there  was  no  evidence  to  show  that  the  goods  were 
sold  in  April  and  July,  1843,  pursuant  to  the  supposed  warranty  arising 
out  of  the  communication  between  the  secretary  of  the  company  and  the 
defendant's  agent  in  September,  1842  ;  secondly,  because  the  order  was 
for  the  specific  article  supplied,  and  consequently  no  warranty  could  be 
implied ;  and  Chanter  v.  Hopkins^  4  M.  &  W.  399,  was  cited. 

*The  learned  judge  ruled  that  there  was  no  evidence  to  be  left    f'tgn 
to  the  jury  in  support  of  the  plea,  and  accordingly  directed  the 
jury  to  find  for  the  plaintifi^  for  23/.  lis. ;  which  was  done.. 

Chottnellf  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection.  There  was  ample  evidence  of  warranty, 
the  article  supplied  being  a  manu&ctured  article,  and  the  manufacturer 
bowing  the  purpose  for  which  it  was  ordered,  and  therefore  being  an- 
swerable for  its  reasonable  fitness  for  that  purpose :  Janes  v.  Bright^ 
5  Bingh.  533,  3  Moo.  &  P.  155 ;  Broum  v.  Edgington,  2  Mann.  &  Gr.  279, 
2  Scott,  N.  R.  496  ;  Shepherd  v.  Pybus,  3  Mann.  &  Gr.  868,  4  Scott,  N. 
R.  434;  Oliphant  v.  Bayley^  1  D.  &  Men  v.  373.  [Cresswell,  J.,  cited 
Orayy.  Coz,  4  B.&C.  108,  6  D.  &  R.  200,  1  C.  &P.  184.] 

^ksy  Serjt.  (with  whom  was  Barlow^)  in  Michaelmas  term  last  showed 
cause.  The  exhibition  of  the  prospectus  to  the  defendant's  agent  in 
September,  1842,  created  no  warranty  of  the  article  supplied  in  the 
months  of  April  and  July  in  the  following  year.  As  to  the  last  supply, 
there  was  no  evidence  to  show  that  the  plaintiflf  or  bis  agent  knew  the 
purpose  to  which  the  defendant  intended  to  apply  it.  It  was  not  de- 
scribed in  the  invoice  as  «  roofing,"  but  as  «  material."  And  even  as- 
suming that  the  plaintiff  did  know  the  purpose  for  which  the  material  was 
ordered,  still,  according  to  the  doctrine  laid  down  by  the  court  of  Ex- 
chequer in  Chanter  v.  H(^MnSf  4  M.  &  W.  399,  no  implied  warranty  that 
It  was  fit  and  propier  for  that  purpose  could  be  engrafted  upon  the  con- 
tract, the  order  being  for  the  supply  of  an  ascertained  *commo-  ■■•ofit 
<lity.  In  that  case  the  defendant  sent  to  the  plaintiff,  the  patentee  '* 
of  an  invention  known  as  « Chanter's  smoke-consuming  furnace,"  the 
following  written  order : — <<  Send  me  your  patent  hopper  and  apparatus, 
to  fit  up  my  brewing  copper  with  your  smoke-consuming  furnace :  patent 
"ght,  15/.  15«. ;  iron- work  not  to  exceed  61,  6s ;  engineer's  time  fixing 
"7^.  fid.  per  day."  The  plaintiff  accordingly  put  up  on  the  defendant's 
premises,  one  of  his  patent  furnaces ;  but  it  was  found  not  to  be  of  any 
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use  for  the  purposes  of  a  brewery,  and  was  returned  to  the  plaintiff:  and 
it  was  held,  (no  fraud  being  imputed  to  the  plaintiff,)  that  there  was  not 
an  implied  warranty  on  his  part  that  the  furnace  supplied  should  be  fit  for 
the  purposes  of  a  brewery ;  but  that,  the  defendant  having  defined  by  the 
order  the  particular  machine  to  be  supplied,  the  plaintiff  peifoimed  his  part 
of  the  contract  by  supplying  that  machine,  and  was  entitled  to  recover  the 
whole  15/.  15^.,  the  price  of  the  patent  right.  In  the  course  of  the  argo- 
ment ,  Parke,  B.  ,  observed :  <<  The  difference  between  this  case  and  that  of 
Jones  V.  Bright y  6  Bingh.  633,  3  Moo.  &  P.  166,  is,  that  here  the  sobject 
of  the  contract  is  defined,  and  defined  accurately  by  the  buyer.  Tke  06- 
fect/ar  which  he  wanted  U  is  immaterial.^^  And,  in  delivering  bis  judgment, 
the  same  learned  judge  says :  «I  agree  with  the  authority  which  Mr. 
Byles  has  referred  to,  of  Janes  v.  Bright j  that,  if  an  order  is  given  for  an 
undescribed  and  unascertained  thing,  stated  to  be  for  a  particular  purpose, 
which  the  manufacturer  supplies,  he  cannot  sue  for  the  price,  unless  it 
does  answer  the  purpose  for  which  it  was  supplied."  [Maui«e,  J.  In  the 
present  case,  the  learned  judge  ruled  that  there  was  no  evidence  of  war- 
ranty to  go  to  the  jury.]  It  is  not  necessary  to  sustain  the  integrity  of  that 
*3621  ^^''^^^^^'^  -  ^^  plaintiff  may  support  his  *verdict  upon  any  ground 
upon  which  it  is  capable  of  being  supported.  [Maule,  J.  It 
can  hardly  be  contended  that  the  verdict  is  right,  if  the  direction  of  the 
judge  was  erroneous.]  The  present  case  falls  exactly  within  an  obserra- 
tion  cff  Lord  Abingek  in  Chanter  v.  Hopkins^  4  M.  &  W.  399 :  <<  Hie 
case/'  said  his  lordship,  <<  is  that  of  an  order  for  the  purchase  of  a  specific 
chattel,  which  the  buyer  himself  describes,  believing,  indeed,  that  it  will 
answer  a  particular  purpose  to  which  he  means  to  put  it ;  but,  if  it  does 
not,  he  is  not  the  less,  on  that  account,  bound  to  pay  for  it.  The  seller 
does  not  know  it  will  not  suit  his  purpose,  and  the  contract  is  complied 
with  in  its  terms."  Here,  the  contract  was  for  the  supply  of  a  patent  ar- 
ticle, a  thing  well  ascertained,  and  known  to  the  defendant,  who  had 
already  used  it.  In  Brown  v.  Edgisigton^  2  Mann.  It  Gr.  279,  2  Scott, 
N.  R.  496,  the  buyer  did  not  get  the  article  he  bargamed  for.  The  case 
of*  ORphant  v.  Bayfey,  1  D.  &  Meriv.  373,  is  precisely  in  point  It  was 
there  held,  that,  where  B.  orders  of  A.  a  machine,  previously  known  and 
ascertained,  for  which  A.  had  a  patent,  it  is  no  answer  to  an  action  for 
the  price,  that  the  machine  did  not  answer  the  purpose  specified  in  the 
patent,  although  it  be  not  shown  that  the  defendant  had  had  previous  op* 
porttAiities  of  exercising  his  judgment  as  to  the  usefulness  of  the  machine. 
In  giving  the  judgment  of  die  court,  upon  a  motion  for  a  new  trial,  on 
the  ground  of  misdirection,  Lord  Denbcan  said :  <<  We  have  referred  to 
the  learned  judge  who  tried  the  cause,  and  to  whose  direction  an  objec- 
tion was  taken.  That  direction  was,  that  if  the  patent  two-coloured 
printing-machine  was  a  known  and  ascertained  article,  the  defendant, 
*3631  ^^^^S  ordered  one,  must  pay  for  it,  whether  it  answered  his  pur- 
pose or  not ;  but  that,  if  it  was  not  a  known  and  ^ascertained 
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article,  and  the  defendant  ordered  a  machine  for  printing  two  colours, 
and  the  plaintiff  undertook  to  supply  it,  he  could  not  recover  the  price 
unless  the  machine  was  reasonably  fit  for  the  purpose  for  which  it  was 
ordered :  Chanter  v.  Hopkins.  With  respect  to  the  apparatus  connected 
with  the  machine,  the  learned  judge  left  it  to  the  jury  to  say  whether  it 
was  constructed  according  to  the  defendant's  directions,  and  whether 
it  was  reasonably  fit  for  the  purpose  for  which  it  was  ordered.  The  jury 
found  these  questions  in  favour  of  the  plaintiff.  We  are  of  opinion  that, 
the  direction  of  the  learned  judge  was  correct,  and  the  verdict  right." 
«  [Tor OAL,  C.  J.'  The  very  name  of  the  article  (a)  here  indicates  that  it  is 
fit  and  proper  for  covering  roofs.]  The  identification  of  the  article  by 
the  previous  user  entirely  destroys  the  notion  of  implied  warranty,  even 
assuming  that  the  representation  alleged  to  have  been  made  in  September, 
1842,  can  fairly  be  drawn  down  and  applied  to  the  periods  at  which  the 
supplies  in  question  took  place.  [Tindal,  C.  J.  It  could  scarcely  be 
necessary  that  the  warranty,  if  any  there  were,  should  be  repeated  on  each 
occasion.  Your  contention  will  be,  that  that  which  the  defendant  calls  a 
warrant  is  but  dmplex  eommendatioy  which,  as  the  civil  law  has  it,  non 
MigaL\  Precisely  so.  The  third  supply,  at  all  events,  is  free  firom  dif* 
ficulty :  as  to  that,  there  b  nothing  to  show  diat  the  plaintiff  knew  the 
purpose  to  which  it  was  to^be  applied,  and  consequently  no  warranty  can 
arise  out  of  that  transaction.  Then,  assuming  that  there  was  a  warranty, 
and  a  breach  of  it,  that  clearly  affords  no  answer  to  an  action  upon  a  bill 
of  exchange  given  for  the  price,  unless  the  article  is  proved  to  have  been 
utterly '  .jeless,  as  alleged  in  the  latter  part  of  the  first  plea.  [Maule,  J. 
Is  not  that  a  question  for  the  jury?  *There  having  been  a  breach  v^oa^ 
of  warranty,  and  no  default  in  the  defendant,  the  consideration 
&il8.]  There  can  be  no  fiiilure  of  consideration,  if  the  goods  were  of 
vug  value,  or  useful  for  om/  purpose,  the  plaintiff  not  being  aware  of  the 
precise  purpose  to  which  they  were  intended  to  be  applied,  and  having 
been  guilty  of  no  fraud ;  Morgan^  v.  Bkhardton^  1  Campb.  40,  n. ;  Mog' 
gridge  V.  /anef,  14  East,  486,  3  Campb.  38 ;  Sohmon  v.  TVfmer,  1  Stark. 
N.  P.  C.  51 ;  Lewii  v.  Cosgraoe^  2  Taunt  2;  Tncheif  v.  Lome,  6  M.  It 
W.278. 

Chtumellj  Serjt.,  (with  whom  was  Gfunnif^,)  in  support  of  the  rule.  The 
first  supply  at  Erith  was  for  roofing,  and  was  put  on  by  the  plaintiff's 
own  workmen ;  and,  though  the  article  subsequently  fiimished  is  de- 
scribed in  the  invoice  as  «  material,"  it  was  the  same  patent  article ;  and 
there  was  abundant  evidence  that  the  plaintiff  knew  it  was  intended  to 
be  applied  to  the  same  purpose.  The  cases  clearly  establish,  that  if  a 
wmuffadurer  supply  goods  with  knowledge  of  the  purpose  for  which  they 
aie  to  be  used,  he  impliedly  warrants  them  fit  and  proper  for  that  pur* 
pose:  Gra^  v.  Cox,  4  B.  &  C.  108,  6  D.  &  R.  200,  1  C.  &  P  187; 
Broian  v.  Edgii^gion^  ^Mann.  &  Gr.  279,  2  Scott,  N.  R.  496 ;  iAephcrd 
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V.  Pyms,3  Mann.  &  Gr.  878,  4  Scott,  N.  R.  434.  In  Brown  w.  Edg- 
Vigkmy  TiNDAL,  C.  J.,  said:  <<If  a  man  purchase  goods  of  a  tradesman 
without  in  any  way  relying  upon  the  skill  and  judgment  of  the  Tender, 
the  latter  is  not  responsible  for  their  turning  out  contrary  to  his  expecta- 
tion ;  but,  if  the  tradesman  be  informed,  at  the  time  the  order  is  given, 
6f  the  purpose  for  which  the  article  is  wanted,  the  buyer  relying  upon  the 
seller's  judgment,  the  latter  impliedly  warrants  that  the  thing  famished 
shall  be  reasonably  fit  and  proper  for  the  purpose  for  which  it  is 
*3651  *f^u>^^^-"  ^^^  ^^^  doctrine  is  sanctioned  by  the  subsequent 
''  case  of  Shepherd  t.  Pybiu.  There,  the  defendant  sold  to  the 
plaintiff  a  barge,  which  had  been  built  by  the  defendant,  and  was  then  I j* 
ing  alongside  his  wharf  (where  the  plaintiff*  had  seen  her)  not  completelj 
rigged ;  and  it  was  held,  that  a  warranty  was  implied  that  the  barge  was 
reasonably  fit  for  use ;  and  that,  although  the  contract  was  in  writing, 
evidence  was  admissible  to  show,  that,  in  consequence  of  the  defective 
construction  of  the  barge,  certain  cement,  which  the  plaintiff*  was  convey, 
ing  therein,  was  damaged,  aud  the  plaintiff*  incurred  expense  in  rendering 
her  fit  for  the  purpose  of  his  trade,  a  purpose  to  vriiich  the  defendant  knew, 
at  the  time  of  the  contract,  she  was  intended  to  be  applied.  The  case 
of  Chattier  v.  Hopkins  is  clearly  distinguishable  from  the  present.  There, 
the  order  was  expressly  given  for  the  plaintiff*'s  patent  apparatus ;  the 
article  contracted  for  was  supplied ;  and  there  clearly  was  no  implied 
warranty  on  the  part  of  the  patentee  that  it  was  fit  for  the  purpose  to 
which  the  defendant  meant  to  apply  it.  So,  Oliphant  y.  Bayley  vras  the 
ease  of  a  patent  machine  supplied  to  order.  Here,  however,  there  is  na 
standard  to  which  appeal  can  be  made,  as  in  those  two  cases.  [Erle,  X 
Oropholithe  is  quite  as  definite  as  the  articles  in  Chanter  t.  Hoptine^  and 
OUphani  v.  Bayley,  The  reasoning  of  the  court  of  Exchequer  in  the  for* 
mer  case  would  have  been  equally  applicable,  had  the  order  been  for 
Morrison's  pills.]  The  order  was  for  properly  manufactured  oropholidie: 
the  plaintiff* undertakes  to  supply  genuine  oropholithe,  that  shall  be  reason- 
ably fit  and  proper  for  the  purpose  to  which  the  article  is  appficable ;  like 
the  copper  sheathing  in  Jonef  y.  Br^htj  6  Bingh.  &33, 3  Moo.  k  P.  155. 
[EiLLE,  J.  How  do  you  wiccttbe  contracts  made  in  April  and  July,  1843, 
*3661  ^^^^  ^^^  supposed  warranty  in  *the  month  of  September  preced- 
ing ?  The  couTersation  between  the  plaintiff*  and  the  defendaot'f 
architect  at  that  time,  when  the  prospectus  was  shown,  resulted  in  no* 
thing.  It  seems  to  me  to  fall  within  the  principle  which  excludes  tH 
preliminary  talk  about  a  contract.]  If  the  supply  had  taken  place  at  that 
time,  it  b  clear  there  would  hare  been  an  implied  warranty ;  and  the  sub- 
sequent supplies  must  necessarily  draw  down  to  them  the  same  implied 
warranty.  At  all  erents,  it  was  evidence  that  ought  to  have  been  sub- 
mitted to  the  jury.  The  cases  of  Morgan  v.  Bichardsony  1  Campb.  40,  n. ; 
Moggrifge  ▼.  Jonesy  14  East,  486,  3  Campb.  38 ;  Solomon  v.  Tkmer, 
I  Stark.  N  P.  C.  61 ;  Lewis  v.  Cosgrave,  2  Taunt.  2 ;  and  Trichey  r. 
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Lamej  6  M.  &  W.  278,  amount  to  no  more  than  this — that  a  partial 
&ilure  of  consideration  is  no  answer  to  an  action  upon  a  bill  of  exchange 
or  promissory  note.  If  the  defendant  has  received  some  consideration, 
he  must  resort  to  his  remedy  by  cross  action ;  but,  if  he  has  received  no 
benefit  at  all  from  the  contract,  if  there  has  been  a  total  failure  of  consi- 
deration, in  that  case  he  may  urge  it  as  a  defence  to  the  action,  seeing 
(hat,  if  he  resorted  to  a  cross  action,  he  must  recover  precisely  the  same 
amount  of  damages.  Cur.  ado.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  in  answer  to  a  declaration  by  the  drawer  and  payee 
against  the  acceptor  of  a  bill  of  exchange  for  252.  11«.,  the  defendant 
paid  1/.  14s.  into  court,  and  pleaded,  as  to  23/.  17s.  parcel,  &€.,  that  the 
defendant  accepted  the  bill  in  consideration  of  goods  called  oropholithe, 
which  the  plaintiff  had  warranted  «<  fit  for  roofing  of  buildings,"  but 
ivhich  were  not  so ;  and  to  which  the  ^plaintiff replied  <fe  utfurid,  r*Qg7 
&e.,  and  had  the  verdict,  on  the  direction  of  the  learned  judge  '' 
Aat  there  was  no  evidence  to  be  left  to  the  jury  in  support  of  the  plea. 
The  defendant  obtained  a  rule  to  diow  cause  why  the  verdict  should  not 
be  set  aside,  and  for  a  new  trial,  on  the  ground  of  misdirection :  and,  after 
cause  shown,  we  are  of  opinion  that  the  direction  of  the  learned  judgia 
was  right. 

The  contract  for  the  goods  in  question  is  not  shown  to  have  been  made 
with  any  reference  whatever  to  the  treaty  for  roofing  which  took  place  in 
September,  1842,  proved  by  the  witness  Hiscocks,  or  to  the  prospectus 
which  had  been  delivered  to  the  same  witness.  Of  the  goods  in  ques* 
tion,  one  parcel,  to  the  value  of  7/.,  was  delivered  in  April,  1843,  and  is 
described  in  the  bill  of  parcels  delivered  by  the  plaintiff,  as  « roofing:" 
aad  the  other  parcel,  to  the  value  of  16/.  18s.  3i/.,  was  delivered  in  July, 
1843,  and  is  described  in  the  same  bill  as  <<  material."  There  was  no 
other  evidence  in  the  contract  for  the  goods  in  question  except  this  bill, 
which  contained  one  other  item,  for  goods  delivered  in  October,  1842, 
and  therein  described  as  « flooring."  The  word  « material"  does  not 
express  a  warranty  of  fitness  for  roofing  of  buildings :  and,  even  if  a 
warranty  of  fitness  for  ainy  purpose  can  be  supposed  to  be  expressed 
either  by  «  flooring"  or  «  roofing,"  and  the  word  «  material"  refers  to 
what  was  sold  before,  still  the  evidence  falls  short  of  the  point  to  be 
proved,  as  there  is  nothing  to  show  that  the  <<  material"  was  sold  for 
roofix^  rather  than  flooring. 

The  plea,  therefore,  is  without  any  proof  as  to  16/.  18s.  3e{.,  part  of 
the  sum  to  which  it  is  pleaded,  and  consequently  it  fails  altogether ;  and 
the  rule  for  a  new  trial  must  be  discharged.  Rule  discharged. 
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knowiog  the  premises,  but  contriyingy  &c.y  after  the  making  of  the  hut- 
mentioned  indenture,  and  within  the  term  of  fourteen  years  in  the  said 
letters  patent  mentioned,  to  wit,  on  the  2d  of  May,  1843,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement  of  the 
suit,  and  within  that  part  of  the  said  United  Kingdom  called  England, 
unlawfully  and  unjustly,  without  the  leave,  license,  consent,  or  agreement 
of  the  plaintiff,  in  writing  under  his  hand  and  seal,  or  otherwise,  for  that 
purpose  had  and  obtained,  and  against  the  will  of  the  plaintiff,  did  make^ 
usfij  exercissy  and  vend  the  said  tnt^en/ion,  in  breach  of  the  said  letters 
patent,  and  against  the  privileges  so  thereby  granted  as  aforesaid ;  and 
also,  on  the  several  and  respective  days  and  times  last  aforesaid,  within 
that  part  of  the  said  United  Kingdom  called  England,  unlawfully  and 
unjustly,  without  the  leave,  license,  consent,  or  agreement  of  the  plaintiff 
in  writing  under  his  hand  and  seal  for  that  purpose  first  had  and  obtained, 
and  against  the  will  of  the  plaintiff,  did  mahej  use,  and  put  tn  practice  the 
$aid  inverUianf  in  breach  of  the  said  letters  patent,  &c. ;  and  also,  on  the 
several  and  respective  days  and  times  aforesaid,  within  that  part  of  the 
United  Kingdom  called  England,  unlawfully,  wrongfully,  and  unjustly, 
without  the  leave,  &c.,  of  the  plaintiff  under  his  hand  and  seal  for  that 
purpose  first  had  and  obtained,  and  against  the  will  of  the  plaintiff,  did 
mahey  tise,  and  put  in  practice  a  part  of  the  said  inventiont  in  breach  of  the 
*3721  ^^^  letters  patent,  &c. ;  and  also,  to  wit,  *on,  &c.,  in  England 
aforesaid,  wrongfiiUy  and  unjustly,  without  the  leave,  &c.,  of  the 
plaintiff  under  his  hand  and  seal  for  that  purpose  first  had  and  obtained, 
and  against  the  will  of  the  plaintifi^  did  counterfeit^  imitate^  and  resemble  the 
said  invention^  in  breach  of  the  said  letters  patent,  &c. ;  and  also,  to  wit, 
on,  &c.  aforesaid,  within  England  aforesaid,  unlawfully  and  unjustly, 
without  the  leave,  &c.,  of  the  plaintiff  in  writing  under  his  hand  and  s^ 
in  that  behalf  first  had  and  obtained,  did  make,  and  cause  to  be  made, 
divers  additions  to  the  said  invention  and  subtraction^  from  the  same, 
whereby  they  did  pretend  themselves  to  be  the  inventors  and  devisors  of 
the  said  invention,  in  breach  of  the  said  letters  patent,  and  against  the 
privileges  so  thereby  granted  as  aforesaid ;  and  that,  by  means  of  the 
committing  of  the  said  several  grievances  by  the  defendants  as  aforesaid, 
the  plaintiff  had  been  and  was  greatly  injured,  and  had  lost  and  been 
deprived  of  divers  great  gains  and  profits  which  he  might,  and  otherwise 
would,  have  derived  from  the  said  invention  and  letters  patent,  and  in 
respect  whereof  he  had  been  and  was  entitled  to  such  privileges  as  afore- 
said, and  had  been  and  was  otherwise  damnified,  &c. 

The  defendants  pleaded,  seventhly,  that  Thornton  did  not  particularly 
describe  and  ascertain  the  nature  of  the  alleged  invention,  and  in  what 
manner  the  same  was  to  be  performed,  according  to  the  meaning  of  the 
said  letters  patent :  concluding  with  a  verification. 

Special  demurrer ;  assigning  for  causes — ^that  the  plea  was  informal  and 
insufficient,  in  this,  to  wit,  that  it  neither  traversed  nor  confessed  and 
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avoided  any  material  averment  of  the  declaration — that  it  was  ambiguous, 
uncertain,  and  informal,  in  this,  to  wit,  that,  whereas  the  plaintiff  did  in 
his  declaration  distinctly  aver  that  Thornton  did,  after  the  making  of  the 
said  letters  patent,  and  within  six  calendar  months  next  after  the  date  of 
the  same  letters  patent,  to  wit,  on  the  21st  of  June,  *1842,  by  an  r*Q7Q 
instrument  in  writmg  under  his  hand  and  seal,  particularly  describe 
and  ascertain  the  nature  of  his  said  invention,  and  in  what  manner  the 
same  was  to  be,  and  might  be,  performed,  it  was  uncertain  whether  by 
that  plea  the  defendants  intended  to  traverse  the  said  averment  in  the 
declaration,  or  to  confess  and  avoid  the  same  by  force  and  virtue  of  some 
new  matter ;  that,  if  the  former,  then  the  plea  ought  to  have  concluded 
to  the  country,  and  not  with  a  verification ;  that,  if  the  latter,  then  the 
defendants  should  have  set  out  in  the  plea  such  new  matter  by  force  and 
virtue  whereof  they  sought  to  avoid  the  said  averment  in  the  declaration 
— that  the  plea  was  informal  and  insufficient,  in  this,  that  it  tended  to 
raise  a  question  of  law  as  to  the  sufficiency  of  the  specification  or  instru- 
ment in  writing  in  the  declaration  alleged  to  have  been  enrolled,  and  yet 
did  not  set  out  the  said  specification,  or  any  part  thereof,  whereas  the 
defendants  ought  in  that  plea  to  have  set  out  the  said  specification,  in 
order  that  the  court  might  be  able  to  judge  of  the  sufficiency  or  insuffi- 
ciency thereof—- that  the  plea  tended  to  delay  and  to  unnecessary  prolixity 
in  the  pleadings,  in  this,  to  wit,  that,  inasmuch  as  the  above-mentioned 
averment  in  the  declaration  was  material  and  traversable,  the  defendants 
ought,  if  they  intended  to  maintain  the  contrary  thereof,  to  have  duly  and 
properly  traversed  the  same,  and  not  to  have  pleaded  the  contrary  thereof 
in  the  form  of,  and  pretending  the  same  to  be,  new  matter — ^that  the  plea 
was  informal,  in  this,  that  it  ought  to  have  concluded  to  the  country, 
and  not  with  a  verification — ^that  the  plea  was  uncertain,  informal,  and 
insufficient,  in  this,  that  it  was  a  circuitous  and  argumentative  traverse 
of  a  material  allegation  in  the  declaration,  and  also  in  this,  that  it  did 
not  state  with  sufficient  or  any  certainty  whether  the  instrument  in  writing 
alleged  in  the  declaration  to  have  been  enrolled  was  admitted  or  denied 
to  be  a  sufficient  ^compliance  with  the  proviso,  and  also  in  this,  rmojA 
that  it  did  not  state  with  sufficient  or  any  certainty  whether  the 
instrument  in  writing  by  which  the  plaintiff  alleged  that  Thornton  did 
particularly  describe  and  ascertain  the  nature  of  the  said  invention,  and 
in  what  manner  the  same  was  to  be  performed,  was  admitted  or  denied 
to  have  been  enrolled  as  alleged — that  it  did  n«t  appear  by  the  plea  that 
there  was  any  proviso  or  condition  in  the  letters  patent  whereby  it  was 
required  that  Thornton  shoulc*  particularly  describe  and  ascertain  the 
nature  of  the  said  invention,  imd  in  what  manner  the  same  was  to  be 
performed — ^that  it  did  not  appear  with  sufficient  or  any  certainty  in  and 
by  the  plea  what  was  the  meaning  of  the  letters  patent — that  the  plea  was 
9L  circuitous  and  argumentative  traverse  of  the  compliance  with  the  con* 
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ation^  whether  the  ayerment  in  the  declaration,  which  that  plea  does  in 
terms  deny,  was  a  material  averment  on  the  part  of  the  plaintiff ;  for,  if 
material,  it  folbws,  from  the  ordinary  rules  of  pleading,  that,  as  the  plea 
distinctly  denies  it,  there  could  be  no  other  issue  raised  by  compeUing 
^3781  ^^^  plaintiff  to  plead  *over,  and  consequently  the  defendants 
were  bound  to  conclude  their  traverse  to  the  country.  And  we 
are  of  opinipn  that  the  averment  in  the  declaration  is  material. 

The  first  objection  taken  was,  that  the  proviso  or  condition  contained 
in  the  letters  patent  is  a  condition  subsequent  only ;  that  the  plaintiff 
has  no  necessity  to  allege  performance  of  it;  and  that  the  allegation  of 
non-performance  must  come  properly  from  the  other  side.  But  the  ob- 
vious meaning  of  this  condition  appears  to  us  to  be,  that,  if  the  grantee 
of  the  letters  patent  lets  the  six  months  elapse  without  enrolling  the 
specification,  the  letters  patent  shall  cease,  determine,  and  become  void, 
if  not  from  the  date  of  the  letters  patent,  at  least  fix)m  the  expiration  of 
the  six  months.  But  this  point  has  been  already  settled  and  determined 
by  the  court  in  the  case  of  Mmtz  v.  Foster. 

It  was  secondly  objected  by  the  defendants,  that,  as  it  does  not  appear 
on  the  face  of  the  declaration  that  the  six  months  allowed  for  enrolling 
the  specification  had  actually  expired  before  the  action  was  brought,  so 
there  could  be  no  necessity  for  the  averment  that  such  specification  had 
been  enrolled.  But  we  think  it  is  a  sufficient  answer  to  this  observatioD, 
that,  if  this  averment  were  omitted,  the  plaintiff's  right  to  sue  as  an 
assignee  of  the  patent  would  be  left  in  doubt  and  uncertainty ;  inasmuch 
as  it  would  neither  appear  that  the  six  months  had  elapsed,  and  the 
specification  had  been  actually  enrolled,  nor  that  the  action  was  brought 
for  a  breach  of  the  privilege  granted,  within  the  six  months  next  follow- 
ing the  date  of  the  letters  patent.  The  declaration  in  that  case  might 
have  been  held  bad,  for  uncertainty ;  and  we  therefore  think  an  aTe^ 
ment  which  prevents  that  consequence  cannot  be  considered  as  immaterial. 

It  was  lastly  argued,  that  the  conclusion  of  the  plea  with  a  verification 
was  proper  in  this  case:  inasmuch  as  the  traverse  is  larger  than  the  alle- 
gation in  the  declaration,  namely,  that  it  contains  a  denial  that  theplain- 
*3791  ^^^*®^^^  ^^^  ^^  <^y  ^^^  particularly  describe  the  invention,  not 
being  pleaded  with  a  modo  ac/armdf  so  as  to  meet  (he  particular 
averment  in  the  declaration.  But  to  this  it  appears  an  answer,  that  it  is 
alleged  in  the  plea  that  the  grantee  of  the  letters  patent  did  not  particu- 
larly describe  and  ascertain  the  nature  of  his  invention  <<  according  to  the 
meaning  of  the  said  letters  patent ;"  and,  upon  referring  to  the  declara- 
tion, it  appears  that  a  specification  is  therein  alleged  to  have  been  filed, 
which  is,  upon  the  face  of  it,  according  to  the  meaning  of  the  said  letteis 
patent;  so  that,  in  substance,  the  plea  is  the  same  as  if  it  had  denied 
the  averment  modo  ac/ormd. 

We  therefore  think  that  the  pka  concludes  improperly  to  the  court,  and 
that  the  judgment  must  be  for  the  plaintiff.    Judgment  for  the  plaintiff 
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A  grant  of  goods  wlueh  uo  not  in  eiiitenoe,  or  which  do  not  belong  to  the  gnntor  at  the  time 
of  fliecuting  the  deed,  is  Yoid,  unleii  the  grantor  ratify  the  grant  by  aome  act  done  by  him 
with  that  view,  after  he  has  acquired  the  propel^  therein. 

T&ovER,  for  bread,  flour,  household  furniture,  &c.  The  defendant 
pleaded,  as  to  all  except  the  bread  and  flour,  first,  not  guilty,  secondly, 
not  possessed,  and  thirdly,  leave  and  license ;  and,  as  to  the  excepted 
articles,  fourthly,  payment  into  court  of  6s. 

The  cause  was  tried  before  Patteson,  J.,  at  the  List  spring  assizes  for 
the  county  of  Bucks. 

By  a  deed-poll  bearing  date  the  4th  of  August,  1843,  it  was  witnessed 
that  the  plaintifi",  who  had  carried  on  the  business  of  a  baker  at  Stoney- 
Stratford,  in  consideration  of  112/.  Hi.  6c/.,  lent  to  kirn  by  the  defend- 
ant, a  mealman,  bargained,  sold,  and  deli&ered  unto  the  defendant  m  all 
and  singular  his  goods,  household  furniture,  plate,  linen,  china,  stock 
and  implements  in  trade,  and  other  effects  whatsoever,  then  remaining 
a&d  being,  or  which  *shtndd  at  any  time  thereqfler  remain  and  be  reooQ 
tn,  lyon,  or  about  hit  dwMmg'house  at  Stoney-Stratford  aforesaid, 
and  qUo  all  aiher  his  effects  elsewhere  ;^'  and  that  the  defendant,  in  the 
month  of  October  following,  under  colour  of  this  assignment,  seized  all 
the  goods  then  upon  the  premises,  and,  amongst  them,  certain  goods 
which  were  not  upon  the  premises  or  in  the  plaintifi*'s  possession  at  the 
time  of  the  execution  of  the  deed-poll,  but  were  goods  acquired  by  the 
plaintiflf  afterwards,  and  were  upon  the  premises  at  the  time  of  the  seizure. 
On  the  part  of  the  defendant  it  vna  contended  that  the  bill  of  sale 
covered  all  goods  of  the  grantor  that  might  be  upon  the  premises  at  the 
time  of  the  seixure,  whether  there  at  the  time  of  the  execution  of  the  bill 
of  sale  or  not.  For  the  plaintiff*,  it  was  insisted  that  the  grant  could  only 
operate  upon  goods  wljich  he  had  actually  or  potentially  at  the  time  the 
gnmt  was  made. 

Under  the  direction  of  the  learned  judge,  the  jury  found  for  the  plain- 
tiff on  the  first  and  third  issues,  and  for  the  defendant  on  the  second  and 
fourth ;  leave  being  reserved  to  the  plaintiff*  to  move  to  enter  a  verdict  on 
the  second  issue,  with  5/.  damages,  the  estimated  value  of  the  goods 
seizei  that  were  not  in  his  possession  at  the  time  of  the  execution  of 
l^t  bill  of  sale,  in  the  event  of  the  court  being  of  opinion  that  the  bill  of 
s^e  did  not  justify  the  seizure  of  those  goods. 

Biffei,  Serjt,  in  Easter  term  last,  accordingly  obtained  a  rule  nisi.  He 
submitted  that  the  bill  of  sale  could  not  operate  to  convey  to  the  defend- 
mit  goods  of  which  the  grantor  was  not,  at  tne  nme  of  executing  it,  pos- 
sessed, actually  or  potentially :  citing  14  ^  mer's  Abridgment,  tit.  Granis^ 
P*  SO;  Sheppard's  Touchstone,  tit.  Grant,  p.  241 ;  Perkins,  §§  65,  90 
ukd  Granthm  v.  JSoiofey,  Hobart,  132. 
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*%11  *ChanneUy  Serjt.,  (with  whom  was  QumAng^  in  Trinity  term 
^  showed  cause.  The  words  of  the  bill  of  sale  are  large  eDOugh  to 
convey  after-acquired  property;  and  it  evidently  was  not  the  intention  of 
the  parties  that  the  security  should  be  limited  to  property  in  the  plaiirti£Ps 
possession  at  the  time  of  its  execution.  A  bill  of  sale  of  goods,  made  for 
a  valuable  consideration,  though  unaccompanied  with  the  possession,  is 
valid  as  against  the  vendor,  and  also  as  against  a  creditor  with  whose 
knowledge  and  assent  it  was  given :  Steel  v.  JBrotoyi,  1  Taunt.  381.  In 
hone  V.  SmaUpkce^  2  B.  &  Aid.  551,  it  was  held,  upon  the  authority  of 
Bunn  V.  Markham^  2  Marsh.  532,  that  a  verbal  gift  of  a  chattel,  without 
actual  delivery,  does  not  pass  the  property  to  the  donee.  Abbott,  C.  J., 
there  said :  «  By  the  law  of  England,  in  order  to .  transfer  property  bj 
gift,  there  must  either  be  a  deed  or  instrument  of  gift,  or  there  must  be 
an  actual  delivery  of  the  thing  to  the  donee."(a)  Here,  one  of  those 
requisites  is  complied  with,  the  conveyance  being  by  deed ;  in  which 
case  delivery  is  not  necessary.  [Maule,  J.  I  have  always  thought  Lord 
*3821  1'^^^^i^i^^^'s  opinion  in  JroT»  v.  Smallfiece  %ery  remaikahle: 
he  speaks  of  a  «  deed  or  imtrument  of  gift^^^  leaving  it  to  be 
inferred  that  the  assignment  might  be  otherwise  Uian  by  deed.]  There 
are  many  cases  of  sales  in  which  delivery  is  dispensed  with ;  that  of  a 
ship  at  sea,  for  instance :  Atkinson  v.  Moling^  2  T.  R.  462.  In  a  case 
which  will  probably  be  relied  on  by  the  other  side,  Tapfield  v.  tBUman^ 
6  Mann.  &  Gr.  245, 6  Scott,  N.  R.  967,  the  plaintiff,  a  publican,  asngned 
by  way  of  mortgage,  <<  all  and  smgular  the  household  furniture,  plate, 
&c.,  stock  in  trade^  goods,  chattels,  and  effects  of  him  the  mortgagor,  in, 
upon,  about,  or  belonging  to  all  that  inn,  &c.,  and  also  the  tap,  yard, 
stables,  buildings,  and  premises  adjoining  or  belonging  thereto,  as  the 
same  then  were  in  the  tenure  or  occupation  of  the  mortgagor,"  Sua, ;  and 
the  clause  of  re-entry  empowered  the  mortgagees,  in  case  of  default,  «to 
take,  possess,  hold,  and  enjoy  all  and  every  the  goods,  chattels,  ^eds,  and 
prendseSy  to  and  for  their  own  absolute  use  and  benefit."  It  was  held 
that  by  this  deed  only  the  property  and  effects  that  were  upon  the 
premises  at  the  time  of  its  execution  passed :  but  the  court  threw  oat  an 
intimation  of  opinion  that  the  deed  might  have  been  so  framed  as  to  pas 
after-acquired  property. 

(a)  With  respect  to  donationtM  itUer  vwob^  gifti  by  parol  are  revocable  and  incooiplelB,  onlil 
acceptance  (t.  c  acquieaoenoe  in  the  gift)  by  the  donee,  but  gifts  by  deed  are  perfect  and  eoo- 
plete,  and  vest  the  property  in  the  donee,  until  disclaimer,  (which  disclaimer  may  be  bj  parolt 
Shepp.  Touchst.  2S5 ;)  and  after  acceptance,  in  the  former  case,  and  until  di^laimrr  in  the 
latter,  the  property  vests  in  the  donee,  without  any  delivery.  Perk.  tit.  Grant,  67,  3  RolL  Abr. 
tiL  Grants  (X.),  Com.  Dig.  tit  Biens  (D.  2.)*  ^f  '^  ^  ^^^  ^i^>  ^o*  ^38,  it  is  said  «<i 
donatio  intir  vwot,  duly  accepted,  shall  be  perfect  by  the  aole  consent  of  the  parties;  and  the 
property  in  the  arUcles  so  given  shall  be  transferred  to  the  donee,  withoat  the  neoasMtj  of  usf 
other  delivery." 

But,  upon  a  tfcnatio  mortii  eauii,  the  property  does  not  vest  in  the  donee  without  Mftijt 
amUk  V.  Smithy  2  Stra.  956;  Bunn  v.  M^rkham^  2  Manhall,  632.  In  Irons  ▼.  8mal^itei,hd 
not  tivse  dirtinctions  been  overlooked,  a  rule  would  no  doubt  have  been  granted.  And  M 
2  Mann.  A  Gr.  S91,(a).  The  donatio  mortis  causd  is  not  xecognised  fai  Fraooa ;  vidt  Code  Mk 
No.  898. 
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» 

J^ffef,  S^t.|  (with  whom  was  Potoer,)  in  support  of  the  rule.    Theie 
18  no  case  to  justify  the  extrajudicial  opinion  thrown  out  by  the  court  in 
7%EeU  y«  Wlman.   Property  that  is  not  in  the  possession  of  the  grantor, 
or  not  in  existence  at  the  date  of  the  grant,  whatever  be  the  terms  of  die 
instrument,  cannot  pass  by  it.    The  authorities  are  distinct  to  this  effect* 
Id  Perkins j  tit.  drwni^  §  66,  it  is  said :  « It  is  a  common  learning  in  the 
hw,  that  a  man  cannot  grant  or  charge  that  which  he  hath  not ;  and, 
therefore,  if  a  man  grant  a  rent*charge  out  of  the  manor  of  Dale,  and  in 
troth  he  *hath  nothing  in  that  manor,  and  after  he  purchases  the    r^ooo 
same  manor,  yet  he  shall  hold  it  discharged."    It  has  indeed    ^ 
been  held  that  a  man  may  grant  personal  property  of  which  he  is  poten- 
tially, though  not  actually  possessed.   Thus,  in  Perkins,  tit.  QrwnJty  §  90|(a) 
it  is  laid  down  that  <<  A  parson  of  a  church  may  grant  his  tithes  for  years ; 
and  yet  tfaey  are  not  in  him  at  the  time.    But,  if  lord  and  tenant  be,  the 
lord  cannot  grant  the  wardship  of  the  heir  of  the  tenant  while  the  tenant 
is  liTing.    But^  if  a  man  grant  to  me  all  the  wool  of  his  sheep  for  seven 
yean,  the  grant  is  good."    To  the  same  effect  is  the  dictum  of  Lord 
HoBAET  in  GravAan  v.  Hawley^  Hob.  132 :  « A  parson  may  grant  all 
the  tithe-wool  that  he  diall  have  in  such  a  year ;  yet,  perhaps,  he  shall 
have  none :  but  a  man  cannot  grant  all  the  wool  that  shall  grow  upon  his 
dieep  that  he  shall  buy  hereafter,  for  there  he  hath  it  neither  actually  nor 
potentially.  "(A)    In  Sheppard's  Touchstone,  tit.  Grants  p.  241,  speaking 
of  chattels  personal  that  may  or  may  not  be  the  subjects  of  grant,  it  is 
8ud :  «  Also  trees,  grass,  and  com  growing  and  standing  upon  the  ground, 
Iruit  apon  the  trees,(c)  wool  upon  the  sheep's  back,  are  grantable.(c2) 
But  a  man  cannot  grant  the  wool,  &c.,  which  shall  grow  on  the  sheep  he 
AM  have.  Hob.  179.   And  yet  a  parson  may  grant  all  the  tithes  of  wool 
which  shall  arise  in  such  a  year,  although  none  may  arise ;  for,  the  tithes, 
AoQgfa  not  the  wool,  are  potentially  in  the  parson.  2  Roll.  48,  pi.  20." 
In  Bacon's  Maxims,  Reg.  14,  it  is  said:  << Licet  dispositio  de  interesse 
fiitoro  sit  inutilis,  tamen  potest  fieri  declaratio  praecedens,  quae  sortiatur 
effectum  *interveniente  novo  actu."    The  instances  that  are  given    r»Qo^ 
show  that  the  present  is  not  a  case  to  which  that  rule  can  apply. 
^  The  law  doth  not  allow  of  grants,  except  there  be  a  foundation  of  an 
interest  in  the  grantor ;  for,  the  law  will  not  accept  of  grants  of  titles  oi 
of  things  in  action  which  are  imperfect  interests ;  much  less  will  it  allow 
a  man  to  grant  or  encumber  that  which  is  no  interest  at  all,  but  merely 
future.  But,  of  declarations  precedent  before  any  interest  vested  the  law 

doth  allow,  but  with  this  difference,  so  that  there  be  some  new  act  or 
conveyance  to  give  life  and  vigour  to  the  declaration  precedent.    Kow, 

the  best  rule  of  distinction  between  grants  and  declarations  is,  that  grants 

(•)  Oitiog  H.  as  Ed.  3,  fa.  6;  P.  24  E.  3,  fo.  36;  M.  30  Hen.S,  Fiti.  Abr.  GramUy  pL  9K 
^^«e  Fitz.  Abr.  tit  GrawU,  pL  65;  tit.  JurUd.  pL  43. 

(&)  S  Roll  Abr.  48,  tit.  QrafUt  (M),  pL  4,  6. 
,  (0)At.  Pmcon  addf :  «Me  itat  6  &  6  Ed.  6,  e.  19;  SaddanCi  cote,  3  Inst  197,  t  I^Mt 
J«7.W0.1,«.71." 

(4  Mr.  Pxwton  addi :«  provided  they  •!«  potentially  in  tbagrintor.    Hob  138.*^ 
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ure  never  countermandable,  not  in  respect  of  the  nature  of  the  conTeyance 

or  instrument,  though  sometimes  in  respect  of  the  interest  grants  they 

are,  whereas  declarations  evermore  are  countermandable  in  their  naitures." 

If  a  man  may  grant  all  the  goods  that  may  come  to  his  possession  within 

a  limited  period,  why  may  he  not  grant  all  the  personal  property  that  he 

may  ever  have  ?    The  court  will  hesitate  before  they  hold  that  this  can 

be  done.    When  did  this  deed  operate  to  the  extent  now  contended  for? 

Clearly  not  at  the  time  of  its  execution ;  and  yet  such  undoubtedly  was 

the  intention  of  the  parties.    Suppose  the  grantor  had  sold  the  goods 

otherwise  than  in  market  overt,  could  the  grantee  have  followed  them  ? 

'  [CoLTMAN,  J.    The  grantor  might  be  the  agent  of  the  grantee  for  that 

purpose.    TmDAL,  C.  J.    A  bankrupt  continuing  his  trade  after  an  act 

'  of  bankruptcy  committed,  has  been  held  to  be,  for  this  purpose,  the  agent 

'  of  the  assignees.]   No  case  has  been  cited  in  opposition  to  the  authorities 

referred  to,  and  which  clearly  show  that  chattels  neither  actually  nor 

potentiaUy  in  the  possession  of  the  grantor  at  the  time  of  the  grant,  do 

,  not  pass  thereby.  Cur.  adv.  vulL 

*3851        ^TiiTDAL,  C.  J.,  now  delivered  the  judgment  of  the  court* 

This  was  an  action  of  trover  and  conversion,  to  which  the  defend- 
ant, amongst  other  pleas,  pleaded,  that,  except  as  to  certain  goods  spe- 
cified in  the  plea,  the  plaintiff  was  not  possessed  as  of  his  own  property ; 
upon  which  plea  issue  was  joined  ;  and  the  only  question  at  the  trial  was, 
whether  certain  goods,  not  included  amongst  those  excepted  in  the 
'  plea,  were,  at  the  time  of  the  conversion,  the  property  of  the  plaintiff. 

It  appeared  at  the  trial  that  the  plaintiff  did,  by  a  deed-poll,  dated  the 
4th  of  August,  1843,  in  consideration  of  a  sum  of  money  lent  and  ad- 
vanced to  him  by  the  defendant,  «  bargain,  sell,  and  deliver  unto  the 
defendant,  all  and  singular  his  goods,  household  furniture,  plate,  linen, 
china,  stock  and  implements  in  trade,  and  other  effects  whatsoever,  then 
remaining  and  being,  or  which  should  at  any  tbne  thereajter  remain  and  ie, 
in,  upon,  or  about  his  dwelling-house  at  Stoney-Stratford  aforesaid,  and 
also  all  other  his  effects  elsewhere.'*  The  goods  in  dispute  were  not 
goods  «<  remaining  and  being  on  the  premises"  at  the  time  of  the  execn- 
tion  of  the  deed  of  bargain  and  sale,  but  were  goods  which  had  become 
the  property  of  the  plaintiff,  and  had  also  been  brought  upon  the  pre 
mises,  subsequently  to  the  execution  of  that  instrument,  and  were  re* 
inaining  thereon  at  the  time  of  the  seizure  under  the  bill  of  sale. 

Under  these  circumstances,  it  was  contended  by  the  defendant's  coun- 
sel, that  the  bill  of  sale  covered  these  goods,  as  being  goods  remaining 
and  being  in  or  upon  the  dwelling-house  at  the  time  of  the  seizure :  and 
the  question  is,  whether  the  property  in  these  goods  passed  under  this 
bill  of  sale.  It  is  not  a  question  whether  a  deed  might  not  have  been  so 
framed  as  to  have  given  the  defendant  a  power  of  seising  the  future  per- 
•Qggi  sonal  goods  of  the  plaintifi^  as  they  should  be  acquired  by  *him» 
-     and  brought  on  the  premises,  in  aatitfaction  of  ttie  4ebt ;  bat  1km 
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question  before  us  arises  on  a  plea  which  puts  in  issue  the  property  in  the 
goods,  and  nothing  else ;  and  it  amounts  to  this,  whether^  bylaw,  a  deed 
of  bargain  and  sale  of  goods  can  pass  the  property  in  goods  which  are 
not  in  existence,  or  at  all  events  which  are  not  belonging  to  the  grantor, 
at  the  time  of  executing  the  deed. 

On  the  part  of  the  plaintifi^  the  authorities  were  strong  to  show  that  no 
personal  property  could  pass  by  grant,  other  than  that  which  belonged  to 
the  grantor  at  the  time  of  the  execution  of  the  deed.  Perkins,  tit.  Grants ^ 
$65,  says,  «  It  is  a  common  learning  in  the  law,  that  a  man  cannot  grant 
or  charge  that  which  he  hath  not."  So,  in  Hobart's  Reports,  page  132,. 
it  is  laid  down,  that  «  a  man  cannot  grant  all  the  wool  that  shall  grow 
upon  his  sheep  tiuU  he  shall  buy  hereafter  ;  for,  there  he  hath  it  neither 
actually  nor  potentially" — a  distinction  which  seems  to  be  adopted  by 
Perkins,  tit.  Grants^  §  90,  <<  that,  if  a  man  grants  unto  me  all  the  wool 
oi his  sheep  for  seven  years,  the  grant  is  good."  By  which  is  evidently 
intended,  the  wool  of  sheep  which  the  grantor  at  that  time  has.  And, 
still  further,  the  plaintiflfrelied  on  the  authority  of  Bacon'sMaxims,  Reg.  14 : 
«  Licet  dispositio  de  interesse  futuro  sit  inutilis,  tamen  potest  fieri  decla- 
ratio  praecedens,  quae  sortiatur  effectum,  iniervemente  novo  actuy  Upon 
which  it  is  to  be  observed,  that  Lord  Bacon  takes  the  first  branch  of  the 
maxim,  namely,  that  a  disposition  of  after-acquired  property  is  altogether 
iboperBtive,  as  a  proposition  of  law  that  is  to  be  considered  as  beyond 
dispute ;  and  only  labours  to  establish  the  second  branch  of  the  maxim, 
namely,  that  such  disposition  may  be  considered  as  a  declaration  prece- 
dent, which  derives  its  efiect  from  *some  new  act  of  the  party  r«3g7 
after  the  property  is  acquired ;  for,  he  says,  «  The  law  doth  not 
allow  of  grants,  except  there  be  a  foundation  of  interest  in  the  grantor  f 
for,  the  law  will  not  accept  of  grants  of  titles,  or  of  things  in  action,  which 
are  imperfect  interests ;  much  less  will  it  allow  a  man  to  grant  or  encum- 
ber that  which  is  no  interest  at  all,  but  merely  future." 

The  principal  contention  on  the  part  of  tbe  defendant  was,  that  the 
&cts  of  this  case  brought  it  within  the  exception  in  Lord  Bacon's  rule ; 
that  the  bringing  of  these  goods  on  to  the  premises  of  the  plaintiff,  where 
they  were  seized,  at  a  time  subsequent  to  the  execution  of  the  bill  of 
sale,  was  the  new  act  done  by  the  plaintiff  which  gave  the  declaration 
contained  in  the  previous  bill  of  sale  its  effect.  But  to  this  it  appears 
to  us  to  be  an  answer,  that  the  evidence  at  the  trial  is  altogether  silent 
upon  the  circumstances  which  accompanied  the  bringing  of  the  goods  on 
the  premises;  so  that  it  is  impossible  to  say  whether  it  was  the  act  of  the 
plaintiff  or  not.  And,  further,  the  new  act  which  Bacon  relies  upon,  ap- 
pears, in  all  the  instances  which  he  puts,  to  be  an  act  done  by  the  grantor 
for  the  avowed  object  and  with  the  view  of  carrying  the  former  grant  or 
disposition  into  effect.  Lord  Bacon's  language  is,  « there  must  be  some 
new  act  or  conveyance,  to  give  life  and  vigour  to  the  declaration  prece- 
dent ;"  which  evidently  imports  more  than  the  simple  acquisition  of  the 
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property  at  a  subsequent  time,  which,  if  sufficient,  would  render  flie  role 
itself  altogether  inoperative ;  but  points  at  some  new  act  to  be  dcMie  by 
the  grantor  in  furtherance  of  the  original  disposition.  Thus,  the  instance 
put,  that,  if  there  be  a  feoffinent  by  a  disseisee,  and  a  letter  of  attorney  to 
enter  and  make  livery  of  seisin,  and  afterwards  livery  of  seisin  is  made 
accordingly,  this  is  a  good  feoffment,  and  yet  he  had  no  other  thing  than 
a  right  at  the  time  of  the  delivery  of  the  charter ;  «  because,"  as  Lord 
mooQi  Bacon  *says,  «  a  deed  of  feoffinent  is  but  a  matter  of  declaration 
and  evidence,  and  there  is  a  new  act,  which  is  the  livery  subse* 
quent ,  therefore  it  is  good  in  law.''  So,  if  I  covenant  to  purchase  land, 
and  to  Ie>y  a  fine  to  certain  uses  expressed  in  the  indenture;  this  in- 
denture to  lead  the  uses,  being  but  matter  of  declaration  and  co1lBte^ 
mandable  at  my  pleasure,  will  suffice,  though  the  land  be  purchased  after; 
because  there  is  a  new  act  to  be  done,  namely,  the  fine.(a)  The  same 
observation  arises  as  to  the  instance  put  {b)  of  an  authority  given  to  J.  S. 
to  demise  for  years  lands  whereof  I  shall  be  afterwards  seized,  and  I 
purchase  lands,  and  J.  S.  my  attorney  doth  afterwards  demise  them;  tbis 
is  a  good  demise,  because  die  demise  by  my  attorney  is  a  new  act,  and 
all  one  with  a  demise  by  myself. 

We  think,  therefore,  this  case  is  not  brought  within  the  exception  to 
the  fourteenth  rule  or  maxim ;  there  being  no  new  act  done  by  the  grantor, 
indicating  his  intention  that  these  goods  should  pass  under  the  former 
bill  of  sale;  but  that  the  case  falls  under  the  general  rule,  and  that  no 
property  in  the  goods  passed  to  the  defendant. 

We  Uierefore  think  the  verdict  upon  the  issue  joined  on  the  second 
plea,  which  denies  property  in  the  plailstifi",  must  be  entered  for  him. 

Rule  absolate. 

(a)  Bacon's  Mazims»  Regala  14.  (6)  IMiL 


•389]     •BlTTLESTON  and  Another,  Assignees  of  WILLIAM  TIMMIS, 

a  Bankrupt,  v.  JOHN  TIMMIS.    Feb.  6. 

Aflsumptit  by  the  assignees  of  A.,  a  bankrupt,  for  money  had  and  leoehred  by  the  deftiidsaC  (o 
the  nse  of  the  plainti£Eb,  as  aasignees. 

Plea,  that  before  the  commenoement  of  the  suit,  and  before  the  defendant  had  notice  of  iojict 
of  bankruptcy  committed  by  A.,  and  before  any  fiat  against  him,  the  defendant  gateoftditUi 
A.  in  the  sum  of  14S/.  lOs.,  by  accepting,  for  his  aocommodatiott,  and  at  his  reqas^ioil 
without  any  consideration,  a  bill  of  exchange  for  that  sum,  which  bill  A.,  afterwsfds  >nd 
before  notice  to  the  defendant  of  A.*s  bankruptcy,  endorsed  and  negotiated  for  Tslae  ^  »* 
own  use  and  benefit ;  that  the  crtdit  so  given  by  the  defendant  to  A.  was  a  en^tofanaiwt 
txtremelif  likely  to  end  in  a  debt  firom  the  said  A.  to  the  defendant;  that  afterwards  and  befim 
the  commenoement  of  the  suit,  the  defendant  was  obliged  to  pay  the  bill  to  the  holden,  iw 
thereupon  and  thereby  the  said  A.  became  and  was  indebted  to  the  defendant  in  the  no  ^ 
1482.  10«. ;  that,  before  the  defendant  had  notice  of  any  act  of  bankruptcy  committed  hj  A^ 
and  before  any  fiat  against  him,  A.  delivered  to  the  defendant  bills  of  exchange  for  lOOtuw 
201^  for  the  purpose  and  in  order  that  the  defendant  might  receive  the  amounts  tbeieof  w 
the  nse  of  A. ;  that  the  defendant  aAerwaids  received  such  amounts^  and  was  read/  ■» 
willing  to  set  off  the  one  debt  against  the  other: — 

Sildf  that  the  acceptance  of  the  bill  for  the  aoconmiodllian  of  A.,  was  a  crtdU  given  leA^ 
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■ad  ihkt  the  detiveiy  of  the  two  bills  by  A.  to  the  defendant  for  the  poipoee  in  thepbai 

tioned,  was  a  credit  given  by  A.  to  the  defendant : — 
BH  also,  that  such  mutual  oedits  resulted  in  debts,  which  might  be  set  off  against  each  other 

under  the  6  O.  4,  c  16,  s.  50: — 
Bdd,  also,  that  the  defendant's  set-off  was  well  pleaded  in  confession  and  avoidance. 

Assumpsit,  for  500/.,  for  money  had  and  received  by  the  defendant 
for  the  use  of  plaintifis  as  assignees,  and  for  500/.  found  to  be  due  upon 
an  account  stated  between  the  defendant  and  the  plaintiffs  as  such 
assignees. 

Plea — ^as  to  so  much  of  the  cause  of  action  in  the  first  count  of  the 
declaration  mentioned  as  related  to  the  sum  of  120/.,  parcel  of  the  moneys 
in  that  count  mentioned,  and  as  to  so  much  of  the  cause  of  action  in  the 
second  count  of  the  declaration  mentioned  as  related  to  the  sum  of  120/., 
parcel  of  the  moneys  in  that  count  mentioned — ^that  the  said  sum  of  120/. 
in  the  plea  ^firstly  above  mentioned,  and  the  said  sum  of  120/.     reooQ 
in  the  plea  secondly  above  mentioned^  were  one  and  the  same 
stun  of  120/.,  and  not  different  sums ;  and  that  the  said  account  in  the 
said  second  count  of  the  declaration  mentioned,  so  far  as  related  to  the 
said  sum  of  120/.  in  the  plea  secondly  above  mentioned,  was  stated  of 
and  concerning  the  said  sum  of  120/.  in  the  plea  first  above  mentioned, 
and  not  concerning  any  other  or  different  sum ;  that,  before  the  com- 
mencement of  the  suit,  and  long  before  the  defendant  had  notice  that  any 
act  of  bankruptcy  had  been  committed  by  the  said  William  Timmis,  and 
long  before  any  fiat  of  bankruptcy  issued  against  the  said  William  Tim- 
mis,  to  wit,  on  the  4th  of  July,  1843,  he  the  defendant  gave  credit  to 
the  said  William  Timmis  in  a  large  amount,  to  wit,  in  the  sum  of  148/.  10^., 
by  accepting  for  the  accommodation  of  him  the  said  William  Timmis, 
and  at  his  request,  and  without  any  consideration  or  value  given  to  him 
the  defendant  for  so  doing,  a  certain  bill  of  exchange  in  writing,  bearing 
date  on  the  4th  day  of  July,  1843,  drawn  by  the  said  William  Timmis 
upon  the  defendant,  and  by  which  the  said  William  Timmis  required  the 
derendant  to  pay  to  him  the  said  William  Timmis,  or  his  order,  the  sum 
of  148/.  10s.  J  which  said  biU  of  exchange  the  said  William  Timmis  after- 
wards, and  before  any  notice  to  the  defendant  of  his  said  bankruptcy^ 
endorsed,  negotiated,  and  transferred  for  value  for  his  own  use  and  bene- 
fit; that  the  credit  so  given  by  him  the  defendant  to  the  said  William 
Timmis  was  a  credit  of  a  nature  extremely  likely  to  end  in  a  debt  from  the 
said  William  Timmis  to  the  defendant ;  that  afterwards,  and  before  the 
commencement  of  the  suit,  to  wit,  on  the  7th  of  November,  1843,  afore- 
said, he  the  defendant  was  called  upon  and  obliged  to  pay,  and  did  pay, 
the  said  bill  of  exchange  above  mentioned  to  certain  persons  trading 
under  the  name,  style,  and  firm  of  James  Brown  *^&  Co.,  and     reooi 
then  being  the  holders  of  the  said  bill,  and  thereupon  and  thereby, 
and  before  the  commencement  of  the  action,  the  said  William  Timmis 
became,  and  at  the  time  of  the  commencement  of  the  action  was,  and 
itill  was,  indebted  to  the  defendant  in  a  large  sum  of  money,  to  wit. 
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148/.  lOs.f  being  the  amount  of  the  last-mentioned  bill  of  exchange,  for 
money  paid  by  the  defendant  for  the  use  of  the  said  William  Timmis,  at 
his  request,  which  last-mentioned  sum  of  money  was  the  same  identical 
sum  in  and  for  the  amount  of  which  the  defendant  had  given  credit  to 
the  said  William  Timmis  as  aforesaid  ;  that,  before  the  defendant  had 
notice  of  any  act  of  bankruptcy  by  the  said  William  Timmis  committed, 
and  before  ihe  date  or  issuing  of  any  fiat  against  the  said  William  Tim- 
mis, and  before  the  commencement  of  the  action,  to  wit,  on  the  17th  of 
July,  1843,  the  said  William  Timmis  delivered  to  the  defendant  a  cer- 
tain bill  of  exchange,  bearing  date  the  17th  day  of  July,  1843,  drawn 
upon  and  accepted  by  one  Michael  Briggs,  for  the  sum  of  100/.,  payable 
three  months  after  the  date  thereof,  and  a  certain  other  bill  of  exchange, 
bearing  date  the  8th  of  July,  1843,  drawn  upon  and  accepted  by  one 
Thomas  Rose,  for  the  sum  of  20/.,  payable  three  months  after  the  date 
thereof,  which  said  respective  bills  of  exchange,  so  accepted  as  aforesaid, 
he  the  said  William  Timmis  then  delivered  to  the  defendant  as  aforesaid 
for  the  purpose  and  in  order  that  the  defendant  might  obtain  and  receive 
the  respective  amounts  thereof  for,  on  behalf,  and  for  the  use  of  him  tlie 
said  William  Timmis ;  that,  afterwards,  and  after  the  bankruptcy  of  the 
said  William  Timmis,  but  before  the  issuing  of  any  fiat  against  the  said 
William  Timmis,  and  before  the  commencement  of  the  action,  to  wit,  on 
the  day  and  year  last  afi^resaid,  the  defendant  obtained  and  received  the 
said  sum  of  120/.,  being  the  amount  of  the  said  respective  bills  of  ex< 
*3921    ^^^°S^>  which  said  sum  of  *^120/.  so  obtained  and  received  bj 
the  defendant  as  last  aforesaid,  was  the  same  sum  of  120/.  in  the 
first  count  of  the  declaration  and  in  the  introductory  part  of  this  pka 
firstly  above  mentioned ;  and  that  the  laid  sum  of  148/.  10^.  so  paid  by 
the  defendant  for  the  use  of  the  said  William  Timmis  to  the  holder  of  the 
said  bill  of  exchange  in  the  plea  firstly  above  mentioned,  and  so  due 
and  owing  from  the  said  William  Timmb  to  the  defendant  as  aforesaid, 
exceeded  the  damages  sustained  by  the  pluintifis  as  such  assignees  as 
aforesaid  by  reason  of  the  non-performance  by  the  defendant  of  his  said 
promises  as  to  the  said  sum  of  120/.  in  the  introductory  part  of  the  pka 
mentioned,  and  as  to  the  causes  of  action  relating  to  which  the  plea  va^ 
pleaded  ;  and  the  defendant  was  ready  and  willing  and  thereby  ofiered 
to  set  off  and  allow  to  the  plaintiffs  the  full  amount  of  the  said  damages 
out  of  the  said  sum  of  148/.  10s.  so  due  and  owing  to  the  defendant  as 
aforesaid,  according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided: verification. 

To  this  plea  the  plaiutifls  demurred  specially,  assigning  for  causes^that 
the  plea  afforded  no  answer  in  law  to  the  matters  and  causes  of  action  tc 
which  it  was  pleaded  ;  that  it  neither  traversed  nor  confessed  and  avoided 
those  causes  of  action ;  that  the  plea,  confessing  as  it  did  the  causes  of 
action  in  the  introductory  pari  of  that  plea  mentioned,  sought  to  set  on 
against  those  causes  of  action  a  debt  due  firom  the  said  William  Tin^ 
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to  the  defendant  before  the  bankruptcy  of  the  said  William  Timmis,  ana 
did  not  show  any  debt  or  sum  of  money  whatsoever  to  be  due  and  owing 
to  him  the  defendant  from  the  plaintiffs  as  assignees  of  the  said  William 
Timmis ;  that  the  plea  should  have  shown  affirmatively  that  the  said  Wil- 
liam Timmis  delivered  to  the  defendant  the  said  bills  of  exchange  in  man- 
ner and  form  as  in  the  plea  mentioned,  and  also  that  the  ^defend-    rwogo 
ant  obtained  and  received  the  said  sum  of  120/.,  being  the  amount 
of  the  said  bills,  in  manner  and  form  as  in  the  plea  mentioned,  before  the 
bankruptcy  of  the  said  William  Timmis ;  that  the  plea  sought  to  set  off 
debts  which  were  not  mutual ;  that  the  plea  did  not  sufficiently  show  any 
mutual  credit  between  the  bankrupt  and  the  defendant ;  that  the  plea 
attempted  argumentatively  to  deny  that  the  said  sum  of  120/.  in  the  first 
count  and  in  the  introductory  part  of  the  plea  mentioned,  was  received 
by  the  defendant  to  the  use  of  the  plaintiffii  as  assignees  of  the  said  Wil- 
liam Timmis ;  that  the  plea  amounted  to  the  general  issue ;  that  it  was 
double,  inasmuch  as  it  argumentatively  denied  that  the  last-mentioned 
sum  of  120/.  was  received  to  the  use  of  the  plaintiffs  as  assignees  of  the 
said  William  Timmis,  and  also  sought  to  show  matter  of  set-off  to  the 
same  causes  of  action,  that  is  to  say,  to  the  same  sum  of  120/. ;  and  also 
that  the  plea  was  in  other  respects  bad,  informal,  inartificial,  and  defective* 
Joinder. 

Channdl^  Serjt.,  in  support  of  the  demurrer.(a)    The  plaintiffs  claim  in 

respect  of  money  alleged  to  have  been  received  by  the  defendant  to  theii 

vse  as  assignees.    The  debt  or  <<  credit"  which  the  defendant  seeks  to  set 

up  by  way  of  answer  is,  that,  before  the  commencement  of  the  suit,  and 

before  he  had  notice  that  any  act  *of  bankruptcy  had  been  com-    t^oqa 

mitted  by  William  Timmis,  the  bankrupt,  and  before  the  issuing 

of  the  fiat,  the  defendant  accepted  a  bill  of  exchange  for  148/.  10^.  for 

the  accommodation  of  William  Timmis,  and  that  the  defendant  was  called 

upon  and  obliged  to  pay  the  bill  to  the  endorsees  thereof.    The  plea  is 

evidently  framed  with  reference  to  the  case  of  Hulme  v.  MugglesUm^  3  Af. 

fc  W.  30,  6  Dowl.  P.  C.  112.     There,  to  assumpsit  by  the  assignees  of 

one  S.,  a  bankrupt,  for  money  had  and  received  to  the  use  of  the  assignees 

since  the  bankruptcy,  the  defendant  pleaded,  that,  before  the  bankruptcy, 

and  before  notice  of  any  act  of  bankruptcy,  he  gave  credit  to  the  bankrupt 

to  the  amount  of  50/.,  by  endorsing  for  bis  accommodation,  and  without 

consideration,  a  bill  of  exchange  for  that  amount,  drawn  by  him,  and 

ptyable  to  the  bankrupt's  order,  and  that  such  credit  was  of  a  nature  ex- 

(a)  The  points  marked  for  argumeDt  on  the  part  of  the  plaintifiii,  were  as  follow  ^-^^^  Th« 
pmntifidy  on  the  argument  of  this  demurrer,  will  contend  tha^  the  third  plea  discloses  no  case 
**«<'  of  set-off  or  of  mutual  credit,  and  that,  even  if  it  was  so  suhstantiallj,  such  mutual  credit 
?^^  to  be  more  precisely  averred ;  that  it  amounts  to  the  general  issue,  and  argumentativeljr 

^  that  the  money  was  received  for  the  plaintifis'  use ;  or,  at  all  events,  that  it  was  received 
™^  «Qch  drcumstances  as  would  imply  a  promise  to  pay  on  request,  and  does  not  admit  any 
•Wi  piomise  to  have  been  in  fact  made." 

^  or  the  defendantr-u  that  the  third  plea  discloses  a  sufficient  defence  sufficiently  pleaded  by 
^*y  of  leuoff  or  mutual  credit" 

^OL.  I.  32 
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tremely  likely  to  end  in  a  debt :  the  plea  then  alleged  that  the  amount 
of  the  bill  was  paid  by  the  defendant  on  its  dishonour,  after  the  bank- 
ruptcy,  but  before  the  commencement  of  the  action,  and  the  bankrupt 
thereupon  became  indebted  to  the  defendant ;  that,  before  the  bankruptcy, 
S.  drew  a  bill  of  exchange  on  the  Chesterfield  bank,  and  delivered  it  to 
the  defendant,  by  way  of  loan,  that  he  might  raise  the  amount,  and  thereby 
gave  credit  to  the  defendant  to  that  amount;  and  that  afterwards,  before 
the  bankruptcy,  the  defendant  obtained  the  amount  of  the  said  bill  firom 
the  Chesterfield  bank ;  and  that  he  was  ready  and  willing  to  set  off  the 
two  sums  against  each  other :  and  it  was  held  that  the  plea,  upon  general 
demurrer^  sufficiently  Aowed  such  a  giving  of  credit  to  the  bankrupt 
within  the  statute  6  G.  4,  c.  16,  s.  50,  as  might  be  the  subject  of  set*off 
in  an  action  brought  by  his  assignees.    Here,  however,  the  question  is, 
*3d51    ^i^^^r  the  plea  is  sufficient,  where  *the  circumstance  of  its  not 
^    sufficiently  disclosing  a  case  of  mutual  credit  within  the  statute  is 
pointed  out  as  ground  of  special  demurrer.     [Maule,  J.,  referred  to 
Young  V.  The  Bank  ofBengal,  1  E.  F.  Moore's  Privy  Council  Cases,  150, 
1  Deacon's  Bankruptcy  Cases,  622.]    Assuming,  however,  that  the  plea 
does  show  a  case  of  mutual  credit  within  the  meaning  of  the  act,  still,  it 
afibrds  no  answer  to  an  action  for  money  had  and  received  to  the  use  of 
the  assignees.    Thus,  in  Wood  v.  Smithy  4  M.  &  W.  522,  7  Dowl.  P.  C 
214,  to  a  count  for  money  had  and  received  to  the  use  of  assignees  of  a 
bankrupt,  the  defendant  pleaded,  that,  although  the  money  mentioned 
remained  and  was  in  the  possession  of  the  defendant  after  the  bankruptcy, 
yet  that  it  was  in  fact  received  before  the  issuing  of  the  fiat,  and  froip 
thence  remained  in  the  defendant's  possession ;  that,  before  and  at  the 
time  of  the  issuing  of  the  fiat,  the  bankrupt  was  indebted  to  the  defendant 
in  a  larger  sum ;  and  that,  at  the  time  he  so  gave  credit  to  the  bankrupt, 
he  had  no  notice  of  any  act  of  bankruptcy:  and  the  plea  was  held  bad  as 
a  plea  of  set-offi    So,  in  Groom  v.  Meaky,  2  N.  C.  138,  2  Scott,  171, 
where,  to  a  count  in  debt  by  the  assignees  of  a  bankrupt,  for  money  had 
and  received  by  the  defendant  to  the  use  of  the  plaintiffs  as  assignees, 
(not  stating  whether  received  before  or  since  the  bankruptcy,)  the  defend* 
ant  pleaded  a  set-ofiffor  money  due  to  him  on  an  account  stated  with  the 
bankrupt  before  his  bankruptcy ;  it  was  held  that  the  plea  was  bad,  for 
that  it  did  not  show  that  the  debts  were  mutual.    [Erle,  J.    The  money 
here  having  been  received  after  an  act  of  bankruptcy,  but  before  notice, 
may  not  the  defendant,  since  the  2  &  3  Vict.  c.  29,  say,  that,  as  between 
him  and  the  bankrupt,  the  money  was  received  before  the  fiat,  and  so 
*3961    ^"^?  himself  within  the  mutual  credit  clause  of  the  6  G.  4,  c.  16  ?] 
The  defendant  cannot  be  in  a  better  situation  than  if  he  had  made 
the  aUegation  that  was  wanting  in  Groom  v.  Mealey.    The  plea  is  cleariy 
double :  it  confesses  the  receipt  of  money  to  the  use  of  the  assignees,  and 
does  not  avoid  it ;  or,  at  all  events,  it  is  an  argumentative  denial  of  the  receipt 
of  the  money  to  the  use  of  the  assignees,  and  is  bad  on  that  ground. 
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Ibifaurdy  Setjt.,  cantri.    Hulme  v.  Mugglestany  3  M.  &  W.  30, 6  Dowl. 
P.  C.  112,  is  a  distinct  authority  for  the   defendant  upon  the  main 
point,  and  also  on  the  question  of  duplicity.   [Cresswell,  J.    The  mar* 
ginal  note  in  3  M.  &  W.  30,  is  evidently  wrong,  in  stating  that  the  credit 
was  given  to  the  bankrupt  btfore  the  bankruptcy.]    The  statute  2  &  3 
Yicrt*  c.  29,  makes  that  case  and  the  present  identical.    This  is  exactly  a 
ease  of  mutual  credit.    In  Bussell  r.  Belly  8  M.  &  W.  277,  in  assumpsit 
hj  the  assignees  of  a  bankrupt  for  goods  sold  and  delivered  by  the  bank« 
rapt,  with  counts  for  money  paid,  money  had  and  received,  and  money 
due  upon  an  account  stated,  the  defendant  pleaded,  bythe  wayof  set*ofl^ 
that  before  notice  of  any  act  of  bankruptcy,  and  before  the  issuing  of  the 
fiaty  and  before  action  brought,  the  defendant  gave  credit  to  the  bank- 
rapt,  by  accepting  certain  bilb  of  exchange  for  his  accommodation  and  at 
his  request,  without  any  consideration  or  value,  which  said  bills  were, 
before  notice  of  the  bankruptcy,  negotiated  by  the  bankrupt  for  his  own 
use  and  benefit ;  that  the  credits  so  given  were  likely  to  end  in  debts  from 
the  bankrupt  to  the  defendants ;  and  that  afterwards,  and  before  the  com« 
mencement  of  the  action,  the  defendant  paid  the  bills :  and  it  was  held 
that  the  plea  was  good  as  showing  a  mutual  credit  within  the  6  6.  4,  c. 
16,  s.  50.    [Cresswell,  J.  Does  the  statute  2  &  3  Vict.  c.  29,  apply  to 
a  case  of  agency  ?    *Does  this  plea  disclose  a  <<  transaction"     r*QQ7 
widiin  the  meaning  of  that  act  ?  The  plea  states  that  the  defend-    ^ 
ant  had  the  two  bills,  the  amount  of  which  the  plaintiffs  seek  to  recover 
in  the  action,  delivered  to  him  by  the  bankrupt  <<  for  the  purpose  and  in 
order  that  the  defendant  might  obtain  and  receive  the  respective  amounts 
thereof  for  and  on  behalf  and  for  the  use  of  him,  the  bankrupt."    Here 
the  <<  transaction"  is  iiot  completed.]  In  Parientey.  Pennell,  2M.  &Rob. 
517,  it  was  held  that  goods  suffered  by  the  true  owner  to  remain  in  the 
possession  of  a  trader  till  after  a  secret  act  of  bankruptcy,  but  taken  pos- 
session of  before  the  fiat,  do  hot,  since  the  2  &  3  Vict.  c.  29,  pass  to  the 
awigbees*     Unum  v.  SI.  Qumtiny  11 M.  &  W.  277,  2  Dowl.  N.  S.  790, 
is  an  authority  to  show  that  this  plea  is  not  bad  as  an  argumentative  denia! 
of  the  cause  of  action  stated  in  the  declaration.    The  plea  admits  that 
primd/acie  the  money  was  received  to  the  use  of  the  assignees,  and  then 
it  alleges  circumstances  which  disclose  a  good  answer  to  the  action. 
Neither  is  the  plea  obnoxious  to  the  charge  of  duplicity.    In  Lazants  v. 
Coime,  3  Q.  B.  459,  2  Gale  &  D.  487,  to  a  declaration  on  a  bill  of  ex- 
change, by  endorsee  against  acceptor,  the  defendant  pleaded,  that  the 
acceptance  was  for  the  accommodation  of  the  drawer,  and  without  any 
consideration ;  that  before  the  endorsement  to  the  plaintiff*,  the  drawer 
negotiated  the  bill  for  his  own  use,  and  paid  it  when  due,  whereupon  it 
was  re«delivered  to  him ;  that,  after  it  was  due,  the  drawer  endorsed  it  to 
the  plaintiff*  without  its  being  re-stamped,  or  payment  of  any  duty  in  re- 
spect of  the  re-issuing ;  and  that  the  plaintiff*,  before  and  at  the  time  of 
the  endorsement  to  him, had  notice  of  the  premises:  and  it  was  held  tha% 
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the  plea  was  not  bad  for  doplicityy  because,  although  the  allegation  of 
*398i    i^otice  *was  unnecessary,  ihe  facts  alleged  constituted  only  one 
^    defence.  Cur,  adv.  vuU. 

Channellf  Serjt.,  replied. 

TiKDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  case  was  argued  before  us  during  the  last  term,  when  two  points 
were  mainly  relied  on  for  the  plaintifis ;  first,  that  the  acceptance  of  abill 
of  exchange  by  the  defendant  for  the  accommodation  of  the  bankrupt  was 
not  a  credit  within  the  meaning  of  the  fiftieth  section  of  the  stat.  6  G.  4, 
c.  16 ;  secondly,  that  a  plea  confessing  the  receipt  of  money  to  the  use 
of  the  plaintiffs  as  assignees,  did  not  avoid  that  cause  of  action  by  showing 
a  credit  given  to  the  bankrupt,  and  pleading  it  as  a  set--^  under  that 
section. 

But  we  are  of  opinion  that  the  plea  is  good. 

The  acceptor  of  a  bill  of  exchange  for  the  accommodation  of  another, 
gives  him  credit  for  the  amount ;  which,  when  paid  by  the  acceptor,  may 
certainly  be  proved  under  a  fiat  issued  against  the  party  for  whose  ac- 
commodation the  bill  was  accepted,  and  may  be  made  the  subject-matter 
of  a  set-oflT  under  the  mutual  credit  clause  of  the  6  G.  4,  c.  16  :  Smith  v. 
Hodsony  4  T.  R.  211 ;  Ex  parte  Boyk,  Cooke's  B.  L.  561,  and  Ex  parte 
Wagstcffy  13  Ves.  65,  are  distinct  authorities  for  that  proposition.    And, 
although,  in  the  case  of  YiAmg  v.  The  Bank  of  Bengal ^  1  Deacon's  Bank- 
ruptcy Cases,  622,  1  E.  F.  Moore's  Privy  Council  Cases,  160,  some  of  the 
cases  on  the  subject  of  mutual  credit  were  treated  as  not  having  been  veil 
decided,  the  authority  of  the  cases  above  mentioned  is  left  untouched:  and 
»3991    ^^^'^  ^'  Hodson  has  been  expressly  recognised  by  the  court  of  *£x* 
-'    chequer,  in  Hdme  v.  Mugglestouj  3  M.  &  W.  30,  6  Dowl.  P.  C. 
L12,  and  RusseUv.  Bellj  8  M.  &  W.  277.  The  plea  therefore  shows,  on  the 
one  hand,  a  credit  for  148/.  10^.  given  by  the  defendant  to  the  bankrupt 
before  the  defendant  had  notice  of  any  act  of  bankruptcy  or  the  fiat,  and,  on 
the  other  hand,  that  before  such  notice  the  bankrupt  delivered  to  him  two 
bills  of  exchange,  one  for  100/.,  the  other  for  20/.,  in  order  that  the  de- 
fendant  might  receive  the  respective  amounts  thereof  on  behalf  and  for 
the  use  of  him  (the  bankrupt),  and  that  the  defendant  received  the  same 
after  the  bankruptcy  and  before  the  fiat.     Th^  defendant  therefore  gt^^ 
credit  to  the  bankrupt,  and  the  bankrupt  to  the  defendant,  before  the 
latter  had  notice  of  any  act  of  bankruptcy,  and  before  the  fiat  issued; 
and  those  credits  have  resulted  in  debts ;  the  one,  therefore,  may  be  set 
off  against  the  other  by  the  express  words  of  the  6  G.  4,  c.  16,  s.  60. 

But  it  was  contended,  secondly,  that,  although  the  credits  were  mutual 
between  the  bankrupt  and  the  defendant,  yet,  as  the  declaration  was  for 
money  had  and  received  to  the  use  of  the  assignees,  and  not  to  the  use 
of  the  bankrupt,  the  debt  due  to  the  defendant  from  the  bankrupt  couM 
not  be  set  off,  the  debts  not  being  due  to  and  from  the  same  parties;  for 
which  Wood  v.  SmWi,  4  M.  &  W.  522,  7  Dowl.  P.  C.  214,  was  cited. 
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tlie  words  of  the  statute  furnish  an  answer  to  this  objection.    The  plea, 
'ndeedy  confesses  the  receipt  of  money  to  the  use  of  the  assignees,  but  it 
shows  how  their  title  to  that  money  arose,  viz.,  out  of  a  credit  given  by  the 
bankrupt :  and  the  6  6. 4,  c.  16,  s.  50,  provides,  that,  «where  there  has  been 
mutual  credit,  or  where  there  are  mutual  debts,  between  the  bankrupt  and 
any  other  person,  the  commissioners  shall  state  the  account  between  them, 
and  one  debt  or  demand  maybe  set  against  another,  and  what  shall  appear 
*due  on  either  side  on  the  balance  of  such  account,  and  no  more,    i-^^aq 
shall  be  paid  on  either  side  respectively ;  and  every  debt  or  de*    ^ 
mand  hereby  made  provable  against  the  estate  of  the  bankrupt  may  also 
be  set  off  in  manner  aforesaid  against  such  estate :  provided  the  person 
claiming  the  benefit  of  such  set-off  had  not,  when  such  credit  was  given, 
notice  of  an  act  of  bankruptcy  by  such  bankrupt  committed."    Now,  the 
assignees  are  suing  for  money  due  to  the  estate,  the  debt  set  off  is  due 
from  the  estate,  and  there  had  been  mutual  credit  between  the  bankrupt 
and  the  defendant  before  the  defendant  had  any  notice  of  an  act  of  bank- 
ruptcy :  the  one,  therefore,  may  be  set  against  the  other,  by  the  very 
words  of  that  section.     In  Wood  v.  Snttt,  4  M.  &  W.  522,  7  Dowl.  P. 
C.  214,  the  plea  did  not  show  that  there  had  been  mutual  credit,  or  that 
there  were  mutual  debts  between  the  bankrupt  and  the  defendant :  that 
ease,  therefore,  is  no  authority  for  the  decision  in  this  case.    In  Kinder 
T.  BfOtervwrih,  6  B.  &  C.  42,  9  D.  &  R.  47,  where  the  debt  sued 
for  and  the  debt  set  off  both  accrued  after  the  act  of  bankruptcy,  it 
was  agreed  by  the  court  that  such  set-off  would  be  valid  where  the 
6  6.  4,  c.  16,  applied,  although  the  declaration  was  for  money  had  and 
received  to  the  use  of  the  plaintiffs  as  assignees^  but  was  void  in  that 
particulai"  case,  which  was  under  the  5  G.  2,  c.  30.    In  Southwoodj  ^s* 
Signet  ofEdbrookey  v.  Taylor^  1  B.  &  Aid.  471,  which  was  an  action  for 
goods  sold  and  delivered  by  the  plaintiff  as  assignee,  the  defendant,  who 
had  pleaded  the  general  issue,  and  given  notice  of  set-off,  was  allowed 
by  HoLROTD,  J.,  to  give  in  evidence  a  debt  due  from  the  bankrupt  be- 
fore any  act  of  bankruptcy ;  the  sale  of  the  goods  mentioned  in  the  declara- 
tion having  been  in  fact  made  by  the  bankrupt  after  an  act  of  bankruptcy, 
batmorethantwomonthsbeforethedateofthe commission.  A *rule    rmAQi 
lusi  for  a  new  trial  was  moved  for,  but  refused.  It  is  true  that  Lord     '• 
£ll£nborou6h,  in  refusing  that  rule,  after  saying  that  the  credits  were 
mutual,  and  therefore  the  debt  due  from  the  bankrupt  was  the  subject- 
maiter  of  set-off,  expressed  an  opinion  that  the  plaintiff  ought  to  have  de- 
clared for  goods  sold  and  delivered  by  the  bankrupt,  because  the  trans- 
action, being  protected  by  the  46  6.  3,  c.  135,  s.  1,  was  as  effectual  as 
|f  no  act  of  bankruptcy  had  taken  place ;  and,  if  he  had  done  so,  no  ob- 
jection could  have  been  made  to  the  set-off.  Notwithstanding  that  didumy 
we  think  that  the  plaintifis  in  the  present  case  have  declared  properly  for 
money  had  and  received  to  their  use  as  assignees,  but  that  their  claim  is 
^i^^ered  by  the  set-off  that  has  been  pleaded.    And  this  disposes  of 
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another  objection  that  was  made  to  the  plea,  viz.,  that  it  is  an  argamenti* 
Hve  denial  that  the  money  received  by  the  defendant  was  received  to  the 
use  of  the  plaintifis  as  assignees,  and  therefore  amounts  to  a  circttitoos 
general  issue. 

Upon  the  whole,  then,  it  appears  to  us  that  the  money  received  by  the 
defendant  after  the  bankruptcy,  was  received  to  the  use  of  the  plaintiffi 
as  assignees ;  that  he  was  entitled  to  set  off  against  it  the  amount  of  the 
accommodation  acceptance  paid  by  him :  and  that  such  set-off  was  pro- 
perly pleaded  by  way  of  confession  and  avoidance  of  the  plaintifis'  cause 
of  action. 

Our  judgment  must  therefore  be  for  the  defendant 

Judgment  for  the  defendant 


*402]  "WILLIAMS  v.  Sir  C.  M.  BURRELL,  Bart.,  and  Another. 

FA.  6. 

Am,  being  tenant  for  lUe,  with  a  leasing  power,  by  indentare  of  lease  bearing  date  in  March, 
1805,  demised  to  B.  for  ninety-nine  years,  if  three  persons  therein  named  should  so  kng 
live ;  thii  indenture  contained  the  following  clause : — "  And  A.,  for  himself  his  hein^  aid 
assigns,  the  demised  premises,  unto  B.,  his  ezecutori,  administratora^  and  assigns,  nndef  fl» 
rant,  covenants,  conditions,  exceptions,  and  agreements,  before  ezpreawd,  against  all  peiaou 
whatBoever  lawfully  claiming  the  same,  shaU  and  will,  during  the  said  term,  warrant  sad 
defend."  This  lease  having,  upon  the  death  of  A.,  been  held  to  be  void  as  against  the  is> 
mainder-man  by  the  judgment  of  a  court  of  law,  on  the  ground  that  it  was  not  made  in  due 
conformity  with  the  leasing  power: — Held,  that  the  clause  in  question  operated  as  an  expren 
covenant  for  quiet  enjoyment  during  the  whole  term  granted  by  the  lease;  and  conseqosotiy 
that  B.,  or  his  asrignee,  and  the  executors^  dec,  of  such  assignee,  might  recover  against  tte 
executors  of  A.  the  value  of  the  term,  the  costs  of  defending  an  action  of  Ejectment  broogkt 
by  the  remainder-man,  and  also  the  sum  recovered  by  him  for  mesne  profits. 

This  was  a  case  sent  by  the  Master  of  the  Rolls  for  the  opinion  of  this 
court. 

The  Right  Hon.  Charles,  Earl  of  Egremont,  by  his  will,  bearing  date 
the  31st  of  July,  1761,  gave  and  devised  all  his  manors,  messuages, 
lands,  advowsons,  rents,  and  hereditaments,  parts  and  shares  of  manois, 
&c.,  in  the  several  counties  of  Somerset,  Dorset,  and  Cornwall,  com- 
prising,  inter  aUa^  the  premises  demised  by  the  two  several  indentures  of 
lease  hereinafter  stated,  with  their  respective  rights,  members,  and  appur* 
tenances,  unto  his  the  testator's  eldest  son,  George,  Lord  Cockermouth, 
and  his  assigns,  for  and  during  the  term  of  his  natural  life,  without  im- 
peachment of  waste ;  with  divers  remainders  over.  And  in  the  said  will 
was  contained  a  power  for  the  several  and  respective  persons  to  whom 
any  estate  for  life  was  thereinbefore  devised,  when  and  as  they  should 
respectively  be  in  the  actual  possession  of  the  premises  by  virtue  of  the 
limitations  thereinbefore  contained,  by  indenture  or  indentures  under 
their  respective  hands  and  seals,  to  demise,  lease,  and  grant,  in  posses- 
•4031  *^^^  ^'  reversion,  for  one  life,  or  for  two  or  three  •lives,  or  fof 
-'    any  term  or  number  of  years  determinable  upon  one  lifcj  or  two 
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or  tbiee  lives,  any  part  of  the  said  premises  usually  so  leased,  so  that  all 
&e  leases  to  be  made  by  virtue  thereof,  which  diould  be  in  force  at  the 
same  time,  should  be  determinable  on  the  dropping  of  one  life,  or  the 
dropping  of  two  or  three  lives  at  the  most ;  and  so  that  there  should  be 
reserved  in  every  such  lease,  during  the  continuance  thereof,  the  ancient 
and  accustomed  rents  and  heriots  for  the  premises  therein  contained,  or 
more ;  and  so  that,  in  every  of  the  leases  to  be  made  and  granted  by 
virtue  of  the  several  powers  aforesaid,  there  should  be  contained  usual 
and  reasonable  covenants,  and  a  condition  of  re-entry  for  non-payment 
of  the  rent  or  rents  thereby  to  be  reserved,  in  case  the  rent  or  rents  should 
be  behind  or  unpaid  by  the  space  of  twenty-one  days,  and  for  non-per- 
formance of  the  covenants  therein  to  be  contained ;  and  so  as  no  clause 
aad  clauses  should  be  contained  in  any  of  the  said  leases,  giving  power 
to  any  lessee  to  commit  waste,  or  exempting  him,  her,  or  them  from 
punishment  for  committing  the  same ;  and  so  as  the  respective  lessees 
should  execute  counterparts  of  all  such  leases. 

The  testator,  Charies,  Earl  of  Egremont,  departed  this  life  in  or  about 
the  year  1763,  leaving  his  eldest  son,  George,  Lord  Cockermouth,  him 
surviving,  who  thereupon  became  George,  Earl  of  f^emont. 

The  said  George,  Earl  of  Egremont,  immediately  upon  the  decease  of 
the  testator,  entered  upon  the  said  estates,  including  the  said  demised 
premises,  as  devisee  for  life  under  the  said  will  of  the  testator. 

The  said  George,  Earl  of  Egremont,  afterwards  assumed  the  name  of 
O'Brien. 

On  the  24th  of  March,  1805,  an  indenture  of  lease  in  the  following 
words  was  duly  executed  by  the  said  George  O'Brien,  Earl  of  Egre 
mont : — 

«  This  indenture,  made  the  24th  day  of  March,  1805,  ^between  r«4(w 
George  O'Brien,  Earl  of  Egremont,  of  the  one  part,  and  John 
WiQiams,  of  the  other  part,  witnesseth  that,  for  and  in  consideration  of 
the  yearly  rent  hereby  reserved,  and  the  covenants  herein  contained,  he 
the  said  earl  doth  hereby  demise  and  lease  unto  the  said  John  Williams, 
his  executors,  administrators,  and  assigns,  all  that  messuage,  converted 
iato  two  dwellings,  and  garden  in  Broad  street,  in  Williton  aforesaid, 
uid  adjoining  Francis  Hale's  house,  being  part  of  Manwell's  tenement, 
vhich  said  two  dwellings  are  in  the  occupation  of  (he  said  John  Williams 
aad  William  Wyne,  excepting  out  of  this  present  demise  unto  the  said 
earl,  his  heirs  and  assigns,  all  quarries,  miqes,  and  ores,  timber-trees, 
pollards,  and  saplings,  and  trees  likely  to  become  timber,  and  lops  and 
tops  of  maiden  trees,  coppices,  woods,  and  underwoods,  now  or  hereafter 
growing  upon  the  said  demised  premises,  with  free  liberty  to  fell  and 
<!sny  away  the  same,  to  have  and  to  hold  the  said  demised  premises  unto 
the  said  John  Williams,  his  executors,  administrators,  and  assigns,  for 
the  term  of  ninety-nine  years,  if  James  Farthing,  aged  twenty-eight  years^ 
Mary  Farthinir,  aged  twenty  years,  and  Ann  Farthing,  aged  sevfigteen 
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years,  or  anj  of  fhem,  shall  so  long  live ;  the  said  John  Williams,  hii 
executors,  administrators,  and  assigns,  yielding  and  paying  therefore, 
yearly  and  every  year  during  the  said  term,  unto  the  said  earl,  his  hein 
and  assigns,  the  rent  of  1/.  a  year,  free  from  all  taxes  and  encumbrances, 
at  Lady-day,  Midsummer,  Michaelmas,  and  Christmas, by  equal  portions; 
and  also  yielding  and  paying  for  a  heriot  on  the  several  deaths  of  the 
said  James  Farthing,  Mary  Farthing,  and  Ann  Farthing  (whether  they 
die  in  succession  or  otherwise),  the  sum  of  Is.  And  the  said  John  Wi- 
liams,  for  himself,  his  executors,  administrators,  and  assigns,  doth  cove- 
nant with  the  said  earl,  his  heirs  and  assigns,  that  the  said  John  Williams, 
*4051    ^^^  executors,  administiutors,  *and  assigns,  shall  and  will  pay  or 

cause  to  be  paid  unto  the  said  earl,  his  heirs  and  assigns,  the  said 
yearly  rent  and  other  payments  in  manner  aforesaid,  and  shall  and  will 
repair  and  keep  the  premises  hereby  granted,  with  the  appurtenances,  in 
and  with  all  necessary  reparations  during  the  said  term,  and  the  same  at 
the  end  thereof,  so  well  and  sufficiently  repaired  and  kept  at  his  and  thdr 
charges,  will  leave  and  yield  up,  and  shall  and  will  perform  suit  to  the 
courts  of  the  manor  of  Williton  Regis ;  and  shall  and  will,  within  six 
months  next  after  notice  to  him  or  them  given,  or  left  at  his  or  their  place 
of  abode  for  the  time  being,  or  on  the  said  premises  hereby  demised, 
produce  unto  the  said  earl,  his  heirs  and  assigns,  or  to  his  or  tiieir  agent, 
all  the  said  lives,  if  living,  or  otherwise  make  it  appear  to  him  or  them, 
within  the  time  aforesaid,  or  within  a  reasonable  time  if  they  or  either  of 
them  should  happen  to  be  in  foreign  parts,  by  a  sufficient  certificate,  that 
aU  such  persons  or  person  so  abroad  be  living.  And,  if  it  happen  the 
said  yearly  rent  or  other  payments  aforesaid,  or  either  of  them,  shall  be 
unpaid,  in  part  or  in  all,  after  either  of  the  days  of  payment  aforesaid, 
then  it  shall  be  lawful  for  the  said  earl,  his  heirs  and  assigns,  into  the  said 
premises,  to  enter,  and  distrain,  and  the  distress  there  found  to  dispose 
of  according  to  law ;  and  in  default  of  such  sufficient  distress  for  satis- 
faction of  the  rent  and  other  payments,  with  all  costs  and  charges  thereon, 
or,  if  the  said  John  Williams,  his  executors,  administrators,  and  assigns, 
shall  suffer  the  said  premises,  or  any  part  thereof,  to  be  ruinous  to  the 
value  of  405.,  ^nd  the  same  diall  not  repair  within  six  months  next  after 
notice  to  him  or  them  given,  or  left  at  his  or  their  place  of  abode  for  the 
time  being,  then,  for  all  or  either  of  the  causes  aforesaid,  it  shall  be  law- 
ful for  the  said  earl,  his  heirs  and  assigns,  into  the  said  premises,  or  anj 
part  thereof  in  the  name  of  the  whole,  to  re-enter,  and  the  same  to 
*4061    *^^PO^^ss  ^s  ^Q  ^^  o^  ^bcu:  former  estate.   And  the  said  earl,  for 

himself,  his  heirs  and  assigns,  the  said  demised  premises,  with 
the  appurtenances,  unto  the  said  John  Williams,  his  executors,  adminis- 
trators, and  assigns,  under  the  rent,  covenants,  conditions,  exceptions, 
and  agreements  before  expressed,  against  all  persons  whatsoever  lawfully 
claiming  the  same,  shall  and  will  durbg  the  said  term  warrant  and 
defend.*' 
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A  coQBteiJMurt  of  the  same  lease  was  duly  executed  by  the  said  John 
Williams. 

The  lease  was  invalid  as  an  execution  of  the  power,  by  reason  that  it 
did  not  contain  the  same  covenants  as  were  contained  in  the  ancient  leases 
of  the  same  premises. 

Williams  had  not,  at  the  time  of  accepting  the  said  lease,  any  notice 
of  the  said  ancient  leases  or  any  of  them. 

Williams  entered  upon  the  said  demised  premises  under  and  by  virtue 
of  the  lease  to  him  thereof,  and  enjoyed  and  possessed  the  term  so  granted 
IS  af(»esaid|  until  the  election  of  his  tenants  as  hereafter  stated. 

One  of  the  lives  in  the  said  lease  is  still  living. 

By  a  certain  other  indenture  of  lease,  bearing  date  the  26^  of  March, 
1805,  and  made  between  the  said  George  O'Brien,  Earl  of  Egremont, 
since  deceased,  of  the  one  part,  and  John  Farthing,  of  Williton  aforesaid, 
of  the  other  part,  and  duly  executed  by  the  said  earl,  for  the  consideratioDS 
therein  mentioned,  the  said  earl  did  demise  and  lease  unto  the  said  John 
Farthing,  all  that  messuage,  then  converted  into  two  dwellings,  and  gar- 
den, in  Long  street,  in  Williton  aforesaid,  and  adjoining  Francis  Hale's 
house,  being  part  of  Manwell's  tenement,  which  two  dwellings  then  were 
in  the  occupation  of  the  said  John  Farthing  and  Wiliam  Wyne,  (except  as 
tberem  is  excepted,)  being  also  part  of  the  said  demised  premises,  to  hold 
the  said  demised  premises  unto  the  said  John  Farthing,  (since  deceased,) 
his  executors,  '^administrators,  and  assigns^  for  the  term  of  ninety-  r*Anj 
nine  years,  if  James  Farthing,  then  aged  twenty-eig^c  years, 
Maiy  Farthing,  then  aged  twenty  years,  and  Ann  Farthing,  then  aged 
seventeen  years,  or  either  of  them,  should  so  long  live,  under  payment  b j 
tlie  said  lessee,  his  executors,  administrators,  or  assigns,  of  the  net  yearlj 
rent  of  1/.,  and,  on  the  several  deaths  of  the  said  James  Farthing,  Maij 
Farthing,  and  Ann  Farthing,  of  Is.  for  a  heriot. 

The  last-mentioned  lease  was  in  othe  respects,  muiaiit  mtttomb,  inflie 
same  words  as  the  lease  hereinbefore  set  forth. 

A  counterpart  of  the  above  lease  to  the  said  John  Farthing  was  duly 
executed  by  him. 

This  lease  was  invalid  as  an  execution  of  the  said  power,  by  reason 
that  it  did  not  contain  the  same  covenants  as  were  contained  in  the  an* 
cient  leases  of  the  same  premises. 

John  Farthing  had  not,  at  the  time  of  accepting  the  said  lease,  anyno* 
tice  of  the  said  ancient  leases,  or  any  of  them. 

The  said  John  Farthing  entered  upon  the  demised  premisee  under  and 
hy  virtue  of  the  lease  to  him  thereof  granted,  and  continued  in  possession 
thereof  until  the  period  of  his  death,  as  hereinafter  mentioned. 

The  said  Ann  Farthing  is  still  living. 

By  a  deed-poll  under  the  hand  and  seal  of  the  said  John  Farthing,  (en- 
dorsed upon  the  last-mentioned  indenture  of  lease,)  and  bearing  date  the 
4«b  of  Mayi  1806,  the  said  John  Farthing,  in  consideration  of  532.  10»« 
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to  him  paid  by  Peter  Boswell,  assigned  unto  the  said  Peter  Boswelli  his 
executors,  administrators,  and  assigns,  all  and  singular  the  premises  com- 
prised in  and  demised  by  the  said  therein  within  indenture  of  lease  dated 
the  25th  of  March,  1805,  together  with  the  said  indenture  of  lease,  to  hold 
*4081  ^^^^  ^^  ^^  Peter  Boswell,  his  ^executors,  administrators,  and 
assigns,  for  all  the  then  unexpired  residue  of  the  said  term  in 
the  said  demised  premises. 

The  said  Peter  Boswell  departed  this  life  in  or  about  the  month  of 
June,  1830,  having  first  duly  made  and  published  his  last  will  and  testa* 
ment  in  writing,  bearing  date  the  14th  of  January,  1828,  and  thereof  ap* 
pointed  the  said  John  Williams  sole  executor,  by  whom  the  same  iras 
duly  proved  in  the  consistorial  episcopal  court  of  Wells,  on  the  20th  of 
July,  1830 ;  and  the  said  John  Williams,  as  such  executor  as  aforesaid, 
enteired  into  and  upon,  and  remained  in  Uie  possession  and  enjoyment  o( 
the  fiaid  last-mentioned  term,  until  the  eviction  of  his  tenants  as  herein* 
after  stated. 

The  said  George  O'Brien,  Earl  of  Egremont,  duly  made  andpuUished 
his  will,  bearing  date  the  10th  of  September,  1834,  and  thereof  appointed 
the  defendants  and  William  Tyler  (since  deceased)  executors ;  and  the 
said  Geo^e  O'Brien,  Earl  of  Egremont,  departed  this  life  in  or  about  the 
month  of  November,  1837  ;  and  his  said  will  was  duly  proved  by  the  de- 
fendants in  the  prerogative  court  of  the  Archbishop  of  Canterbury  on  or 
about  the  24th  of  January,  1838. 

Upon  the  death  of  the  said  Geoi^  O'Brien,  Earl  of  Egremont,  the 
Right  Honourable  George  Wyndham,  the  present  Earl  of  Egremont,  entered 
upon  the  estates  so  devised  by  the  said  will  of  the  said  Charles,  Eari  of 
Egremont,  and  lawfully  claimed  to  be  the  owner  of  and  entitled  to  the 
said  several  demised  premises,  discharged  fix>m  the  several  indentures  of 
lease,  dated  respectively  the  24th  of  March,  1805,  and  the  25th  of  March, 
1805,  as  being  part  of  the  said  estates,  on  the  ground  that  the  said  several 
leases  were  void,  not  having  been  made  in  conformity  with  the  leasing 
power  contained  in  the  said  will  of  the  said  Charles,  Earl  of  E^mont. 

♦4091  ^"  ®'  *^^"*  *^  ^^^  ^^  January,  1840,  the  several  •tenants 
''  then  holding  under  the  said  John  Williams,  and  then  being  in  the 
actual  possession  and  occupation  of  the  premises  comprised  in  the  said 
several  indentures  of  lease  respectively,  were  served  with  declarations  in 
two  several  actions  of  ejectment,  upon  the  demise  and  on  the  prosecution 
of  the  said  George  Wyndham,  Earl  of  Egremont,  to  recover  possession  o! 
the  said  demised  premises  respectively,  upon  the  ground  of  the  said  in- 
validity of  the  said  several  leases. 

The  said  John  Williams  thereupon  caused  the  said  executors  of  the  said 
George  O'Brien,  Earl  of  Egremont,  to  be  served  with  a  notice  in  initingi 
to  the  effect  that  he  was  advised  by  counsel  diat  the  said  leases  were  in- 
valid,  and  that  he  had  no  defence  to  the  said. actions ;  and  that,  adwg 
iinder  the  advice  of  counsel,  he  should  not  defend  the  same ;  aad  to  ths 
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ibrtber  eflect,  that  the  said  leases  contained  an  absolute  warranty  of  title 
on  behalf  of  the  said  George  O'Brien,  Earl  of  Egremont,  the  lessor,  his 
heirs  and  assigns,  against  all  persons  whatsoever ;  and  that  he  should  re* 
qniie  the  said  executors,  in  performance  of  the  said  warranty,  to  defend 
him  and  his  tenants  in  the  possession  of  die  said  premises  for  the  residue 
of  the  term  thereby  granted,  and  determinable  as  aforesaid ;  and  that,  in 
case  of  the  eviction  from  the  said  premises,  he  should  claim,  and  proceed 
to  recover  of  them  the  said  executors,  the  value  of  the  said  demised  pre- 
mises, and  the  rents,  issues,  and  profits  thereof,  and  all  other  loss,  charges, 
damages,  and  expexisea  whatsoever  which  he  or  his  said  tenants,  or  any 
of  them,  or  any  other  person  or  persons,  should  or  might  suffer,  sustain^ 
or  be  liable  or  put  unto,  by  or  by  reason  or  means  of  such  eviction,  or  the 
said  actioui  or  any  other  action,  proceeding,  cause,  matter,  or  thing  wbi^- 
soever  consequent  thereon,  or  relating  thereto. 

The  solicitor  of  the  executors,  in  consequence  of  such  notice,  wrote 
and  sent  to  the  said  John  Williams  a  ^notice  in  writing,  to  the  t*±K\ 
effect  that  he  was  instructed  by  the  said  executors  of  the  said  late 
Earl  of  Egremont,  at  the  expense  of  his  estate,  to  appear  and  plead  to  the 
said  ejectments,  but  that  these  and  all  other  proceedings  to  be  taken  to- 
^xards  defending  the  said  ejectments  were  to  be  adopted  and  carried  on 
widioot  prejudice  to  the  right  of  the  said  executors  to  reject  and  resist 
any  daim  diat  might  be  made  against  them  in  respect  of  the  said  leases 
granted  by  the  said  late  earl. 

The  attorneys  of  the  detenddnts  accordingly  (qu.)  appeared  to,  and  de- 
fended, the  said  actions  of  ejectment  in  the  name  of  the  said  John  Wil- 
liams, and  the  same  were  tried  at  the  Somerset  Spring  assizes  for  the  year 
1840,  when  a  verdict  was  found  for  the  plaintiff  in  each  of  the  said  ac- 
tions: and,  on  or  about  the  29th  of  September,  1842,  the  said  George 
Wyndham,  Barl  of  Egremont,  took  lawful  possession  of  the  said  demised 
preaiises,  and  lawfully  evicted  the  said  John  Wflliams  and  his  tenants 
therefrom. 

The  said  executors  paid  and  discharged  the  costs  taxed  of  the  said 
Cieofge  Wyndham,  Earl  of  Egremont,  in  the  said  actions  of  ejectment ; 
bnt  the  said  John  Williams  was  lawfully  called  upon  to  pay,  and  was 
fwced  to  pay,  and  did  pay  to  the  said  George  Wyndham,  Ead  of 
Egremont,  the  sum  of  13/.  16«.  Id.  for  the  mesne  profits  of  the  said 
premises  demised  by  the  said  indenture  of  lease  of  the  24th  of  March, 
1805;  and  the  said  John  Williams  also  incurred  certain  necessary 
costs,  charges,  and  expenses  in  and  about  the  said  action  so  brought 
for  the  recovery  of  the  last-mentioned  premises,  amountbg  to  24/.  md 
upwards. 

The  value  of  the  premises  demised  by  the  said  indenture  of  the  24fh 
of  March,  1806,  during  the  residue  of  the  before-mentioned  term  therein 
^tii  remained  unexpired  at  the  period  of  the  eviction  aforesaid,  amaanC* 
ed  to  the  sum  of  76/. 


411  Williams  t;.  Burrbll.  H.  Y.  1845. 

4111  ^'^^  ^^  ^^^  Williams  was  also  lawfuDy  called  upon  to  pay 
and  was  forced  to  pay,  and  did  pay,  to  the  said  George  Wynd 
hami  Earl  of  Egremont,  the  sum  of  14/.  for  the  mesne  profits  of  the  said 
premises  demised  by  the  said  indenture  of  lease  of  the  25th  of  March, 
1805.  The  said  John  Williams  also  incurred  certain  necessary  costs, 
charges  and  expenses,  in  and  about  the  said  action  for  the  recovery  of  Ae 
last-mentioned  premises,  amounting  to  25/.  and  upwards. 

The  value  of  the  said  premises  demised  by  the  said  indenture  of  the 
25th  of  March,  1805,  during  the  residue  of  the  before-menttcmed  tern 
therein  which  remained  unexpired  at  the  period  of  the  eviction  aforesaid, 
amounted  to  the  sum  of  80/. 

The  defendants  have  received  assets  of  the  testator  Geoi^  O'Brien, 
Earl  of  Egremont,  more  than  sufficient  for  the  payment  of  the  several  sums 
hereinbefore  mentioned. 

The  questions  for  the  opinion  of  the  court  are — first,  whether  the  said 
John  Williams  was  entitled  to  recover  fit>m  the  defendants,  as  execaton 
of  the  said  Greorge  O'Brien,  Earl  of  Egremont,  the  sums  of  13/.  16«.  Id., 
84/.,  and  75/.,  or  any  and  which  of  them ;  and  whether  any  interest  on 
juch  sums,  or  atiy  or  which  of  them. 

Secondly,  whether  the  said  John  Williams,  as  such  executor  as  aibre- 
said,  was  entitled  to  recover  from  the  said  defendants,  as  executors  of  the 
said  George  O'Brien,  Earl  of  Egremont,  the  said  sums  of  141. ,  26/.,  and 
80/.,  or  any  and  which  of  them  ;  and  whether  he  was  entitled  to  any  in- 
terest on  such  sums,  or  any  and  which  of  them. 

The  case  was  argued  in  Hilary  term  last. 

Byles^  Seijt.,  (with  whom  was  Buttj)  for  the  plaintiC  The  circum- 
*4121  ^^^^^^  ^^^  ^^  which  the  questions  to  be  discussed  *in  tfiis  case 
arise,  are  as  follow: — On  the  24th  and  25th  of  March,  1806, 
George,  Earl  of  Egremont,  being  tenant  for  life  under  the  will  of  his  fiitber, 
with  a  power  of  leasing,  demised  certain  premises  to  the  plaintiff  and  to 
one  John  Farthing  respectively,  for  the  term  of  ninety-nine  years,  if  tbee 
persons  respectfully  named  in  the  leases  should  so  long  live.  These  leases 
contained  the  following  clause :  <<  And  the  said  earl,  for  himself,  Air  hart 
and  anignSj  the  said  demised  premises,  with  the  appurtenances,  unto  the 
said  [lessee,]  his  executors,  administrators,  and  assigns,  under  the  rent, 
covenants,  conditions,  exceptions,  and  agreements  before  expressed, 
against  all  persons  whomsoever  lawfully  claiming  the  same,  sAa//  tmdtHl 
during  the  iome  term  warrant  and  defend?^  These  leases  being  iuTalid  as 
an  execution  of  the  power,  upon  the  death  of  the  lessor,  the  present  eari 
brought  ejectments,  and  recovered  possession  of  the  premises  thereby  de- 
mised, as  well  as  certain  mesne  profits.  The  plaintifi^  the  lessee  named 
in  the  first  lease,  and  who  is  also  the  executor  of  the  assignee  of  the  second 
lease,  now  seeks  to  recover  against  the  executors  of  the  late  ead,  the 
leissor,  the  value  of  the  respective  terms,  the  sums  paid  bj  him  lor  mesne 
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profits,  and  the  costs  incorred  by  bim  in  defending  the  actions  of  eject- 
ment at  their  request. 

For  tbe  plaintiff  it  will  be  contended :  first,  that  the  warranty  contained 
in  the  clause  above  set  forth  is  equivalent  to  a  covenant  for  quiet  enjoy- 
ment, or  to  a  covenant  for  title :  secondly,  that  it  is  an  express  and  not  an 
implied  covenant,  or  a  covenant  in  law :  thirdly,  that  it  is  a  covenant 
contmuing  to  the  end  of  the  term  intended  to  be  granted :  fourthly,  that 
the  executors  of  the  lessor  are  liable  for  a  breach  of  this  express  covenant: 
fifthly,  that  it  is  a  covenant  that  runs  with  the  land,  and  consequently 
enores  to  the  benefit  of  the  assignee  of  the  term :  sixthly,  that  an  action 
of  covenant  lies  at  the  suit  *of  the  executor  of  the  assignee,  not-  r«4i  o 
withstanding  the  breach  did  not  happen  until  after  the  death  of 
the  lessor. 

1.  What  is  meant  by  the  words  «  warrant  and  defend,"  when  found 
in  a  lease  for  years  ?  In  the  case  of  real  estate,  they  have  a  well  under- 
stood technical  meaning.  In  Sheppard's  Touchstone,  ch.  8,  §  1,  p.  181, 
it  is  fiud :  «  A  warranty  is  a  covenant  real  annexed  to  lands  or  tene- 
ments (a)  whereby  a  man  and  his  heirs  are  bound  to  warrant  the  same. 
Or  it  is  where  a  man  is  bound  to  warrant  tbe  land  or  hereditament  that 
another  ]iath.(6)  And  he  that  doth  make  this  warranty  is  called  the  war- 
rantor, and  he  to  whom  it  is  made,  the  warrantee."  The  learned  author 
then  proceeds,  in  sect.  5,  to  consider  to  what  estates  a  warranty  may  be 
annexed,  and  how.  He  says,  p.  184 :  «  A  warranty  in  deed  may  be  annexed 
to  estates  of  inheritance  or  freehold ;  and  that,  not  only  of  corporeal  things 
which  pass  by  liveiy,  as  houses,  lands,  and  the  like,  but  also  of  incor- 
poreal things  which  lie  in  grant,  as  advowsons,  rents,  commons,  estovers, 
and  the  like,  which  issue  out  of  lands  or  tenements ;  and  that,  not  only 
to  inheritances  tit  esse^  but  also  to  such  as  are  newly  created ;  as,  a  man 
(some  say)  may  grant  a  rent,  &c.,  de  novo  out  of  land  for  life,  in  tail,  or 
in  fee,  with  warranty.  So,  a  warranty  in  law  may  extend  to  a  rent 
newly  created ;  and,  therefore,  if  such  a  rent  be  granted  in  exchange  for 
an  acre  of  land,  this  exchange  and  warranty  thereunto  annexed  are  good. 
Bgt  a  warranty  (c)  may  not  be  annexed  to  an  estate,  or  lease,  for  years, 
albeit  it  be  a  lease  for  1000  years,  nor  to  any  other  chattel ;  and  there- 
fore, m  all  actions  the  which  lessee  for  *years  may  have,  as  tres-  TmA-iA 
pass,  &c.,  a  warranty  cazmot  be  pleaded  in  bar. "(d)  This  clause, 
being  found  in  a  demise  of  a  term  for  years,  though  not  strictly  and  pro- 
lierly  a  toorran/y,  must  be  construed  according  to  the  popular  meaning 
of  the  words  used  in  it:  and  the  authorities  are  express  to  show  that  it 
amounts  to  a  covenant  for  quiet  enjoyment,  or  to  a  covenant  for  title. 

(a)  Mr.  Pmlon  bere  adds,  «  or  rather  to  an  estate  of  freehold  or  inheritanoe  if  named  fiir  that 
PB^^  ud,  in  caaea  of  warranty,  bj  implication  of  law,  though  not  named." 
W  ^» P*  addi,  Mio  that  the  warranty  ia  knit  to  an  aetata  which  the  warrantj  hath  a? 

U)  Mr.  P.  adda, «  formal  and  proper." 
(^ Mr.  P.  adda,  «hy  way  of  lebntter." 
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Thus,  in  Sheppard's  Touchstone,  ch.  7,  §4,  p.  163,  it  is  said,  Aat,  «If 
a  man  make  a  lease  for  years,  and  warrant  it  to  the  lessee,  his  heirs  ana 
assigns,  during  the  term ;  or,  he  that  hath  right  to  the  land  confinns  die 
estate  of  the  lessee  for  years,  with  warranty ;  in  these  cases,  howbeitthis 
be  not  a  warranty,  nor  in  the  nature  of  a  warranty,  yet  it  shall  be  con- 
strued  a  good  covenant  in  law  for  the  quiet  enjoying  of  the  thing."  The 
same  law  is  laid  down  in  22  Viner's  Abridgment,  421  .(a)  In  Pincombe\. 
BudgBj  Hob.  3,  Yelv.  139,(6)  Amy  Pincombe  and  others,  plaintiflb,  broagfat 
an  action  of  covenant  against  John  Rudge,  and  declared  that  Rudge,  the 
defendant,  by  his  indenture  dated  30  Octobris,  32£liz.,  did  demise  unto 
them  all  his  lands  in  Southmohon,  in  the  tenure  of  J.  S.,  by  these  words, 
dedUy  conicessUy  demisiiy  et  canfirmaM^  unto  the  said  plaintifls,  habend,  d 
tenend.  for  their  lives,  rendering  30/.  a  year  rent;  with  this  express 
clause  of  warranty : — «  And  the  said  John  Rudge  and  his  heirs,  all  Ae 
said  premises  unto  the  said  Amy,  &c.,  against  all  persons  claiming  by, 
from,  or  under  the  said  John,  his  ancestors  or  heirs,  shall  and  will  war- 
rant, acquit,  and  defend  during  the  term  aforesaid.''     This  was  a  grant 
of  a  reversion  upon  an  estate  for  life  made  to  one  John  Pincombe  and 
others,  in  fifteenth  of  the  Queen,  by  the  same  John  Rudge,  who  didattum 
*4151    ^^  ^^  grant  to  Amy  and  others ;  and  the  same  John  Rudge,  ^in 
the  thirtieth  year  of  the  Queen,  had  demised  the  premises  unto  one 
William  Hunt  for  term  of  years  to  begin  after  the  death  of  the  said  John 
Pincombe  and  others.    After  all  this,  John  Pincombe,  the  last  tenant  for 
life,  died ;  Amy  Pincombe  and  the  other  grantees  of  the  reversion  en- 
tered, upon  whom  WOliam  Hunt,  the  lessee  entered ;  whereupon  the; 
brought  their  action  of  covenant  against  John  Rudge,  and  laid  their 
damage  to  200/. ;  whereupon  the  defendant  pleaded  in  bar,  that  the 
plaintiff  had  formerly  brought  a  warrantia  charke  against  him  upon  the 
warranty  aforesaid  for  the  same  lands,  and  that  it  was  yet  hanging  and 
undetermined ;  whereupon  the  plaintiff  demurred  \a  law,  and  juc^ent 
given  for  him,  and  damages  and  costs  28/.  65.  8d. :  whereupon  Radge 
brought  a  writ  of  error  in  the  Exchequer  Chamber ;  and  the  only  ques" 
tion  was,  whether,  upon  this  clause  of  warranty  real  annexed  to  a  fi^ 
hold,  an  action  of  covenant  to  recover  damages  could  be  grounded.  And 
it  was  agreed  by  all  the  judges  in  the  Exchequer  Chamber,  "that  this 
action  of  covenant  will  lie ;  because  that,  though  the  warranty  was  annexed 
to  a  freehold,  yet  the  breach  and  impeaching  was  not  of  a  freehold,  but 
of  a  chattel,  (that  is  to  say,)  of  a  lease  for  years,  for  which  there  cooler 
neither  be  a  voucher,  rebutter,  nor  warrantia  charia;  so  that,  tbon^ 
tiiere  had  been  a  judgment  in  the  warrantia  charta  in  this  case,  j^^ 
neither  upon  entry  nor  upon  recovery  in  gectionefimuB  upon  Ais  lease 
there  could  be  neither  voucher  nor  rebutter,  nor  value  upon  thet«»T«*c 
^artm:  and  therefore  a  real  warranty  is  a  covenant  resJ,  when  tbefi^ 

(a)  Wammtia  Charte  (E),  P.  28  H.  6,  fo.  62,  pi.  26,  there  cited,  if  not  in  poioti 
(6)  Rwi^  T.  Pinannbi,  1  RolL  2fi. 
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iold  is  bnnigiit  in  question ;  but  when  a  lease  is  in  question,  or  any  other 
loss  that  doth  not  draw  away  the  freehold,  it  may  be  used  as  a  personal 
coYenairw,  wnereupon  damages  may  be  recovered ;  so  it  is  both  a  real  and 
personal  covenant,  to  several  ends  and  respects."  And  so  it  vras  adjudged 
fer  the  ^defendant  upon  the  writ  of  error.  That  is  a  distinct  rmA\^ 
mtfaority  to  show,  that,  when  a  warranty  is  annexed  to  an  estate 
ibr  years,  it  may  be  dealt  with  as  a  personal  covenant.  Another  authority 
to  the  same  efiect  is  to  be  found  in  Sheppard's  Touchstone,  ch.  8,  §  7, 
p.  186 :  «  To  every  good  warranty  in  deed  that  must  bar  and  bind,  these 
diiogs  are  requisite" — among  others — <<  that  the  estate  to  which  the  war- 
ranty  is  annexed  be  such  an  estate  as  is  able  to  support  it;  and  therefore 
that  it  be  a  lease  far  Itfe  at  the  least."  In  WoUan  v.  Heky  2  Saund.  177, 
it  was  held  that  a  warranty  by  baron  and  feme,  annexed  to  an  estate  for 
jeais,  in  a  fine,  will  bind  the  fieme,  though  under  coverture  at  the  time ; 
and  an  action  of  covenant  will  lie  against  the  feme  thereon  after  the 
dea&  of  the  baron.  The  same  doctrbe  is  laid  down  in  Bacon's  Abridge 
sent,  tit.  Cavenaniy  (C),  pi.  4. 

2.  This  is  clearly  therefore  an  express  covenant.  In  Sheppard's  Touch- 
stone, ch.  7,  §  6,  p.  167,  it  is  laid  down  that  «  a  warranty  in  a  lease  for 
years  shall  be  taken  for  a  covenant  for  quiet  enjoying."  Swan  v.  SUrm^ 
thamj  Dyer,  257  a,  and  Broderidge  v.  Windsarep  there  cited,  are  also 
authorities  to  that  effect. 

3.  It  will  probably  be  contended  on  the  other  side,  that  the  word 
«term"  here  means  «<  estate."  In  Co.  Litt.  46  b.  Lord  Coke  thus  de- 
fines a  «term:"(a) — TemdnuSy  in  the  understanding  of  the  law,  doth  not 
only  signify  the  limits  and  limitation  of  time,  but  also  the  estate  and  mie- 
foithat  passeth  for  that  time.  As,  if  a  man  make  a  lease  for  twenty-one 
years,  and  after  make  a  lease  to  begin  ikjineetexpiraiianepradiditermim 
xzi.annorttm  diamss,y  and  after,  the  first  lease  is  surrendered,  yet  the 
second  lease  shall  begin  presently ;  but,  if  it  had  been  to  begin  postfintm 
upbraiionem  ^pnsdict.  xxi.  annorumy  in  that  case,  although  the  r*An 
first  term  had  been  surrendered,  yet  the  second  lease  should  not  ^ 
begin  till  after  the  twenty-one  years  be  ended  by  effluxion  of  time :  and 
80  note  the  diversity  between  the  term  tot  twenty-one  years,  and  twenty* 
one  years."  So  in  Wright  d.  Plowden  v.  Cartwrigkty  1  Burr.  282,  upon 
a  reference  being  made  in  the  argument  to  Sheppard's  Touchstone,  ch.  14, 
§  3,  p.  274,  where  it  is  said,  that,  « if  a  lease  be  made  to  A.  for  eighty 
years,  iif  he  live  so  long,  and,  if  he  die  within  the  said  term  or  alien  the 
premises,  that  then  his  estate  shall  cease  ;  and  then  he  doth  further,  by 
the  same  deed,  grant  and  let  the  premises  for  so  many  years  as  shall  then 
remain  unexpired  after  the  death  of  A.  or  alienation,  to  B.  for  the  residue 
of  the  said  term  of  eighty  years,  if  he  shall  live  so  long;  in  this  case,  the 
lease  to  B.  is  void ;  for,  after  the  death  of  A.  the  term  is  at  an  end ;  but, 
ifhesay  <for  the  residue  of  the  eighty  years,'  it  is  otherwise."    Lord 

(a)  AadieaSM.  d&O.S0. 
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Mansfield  observed :  «  The  distinction  just  cited  from  Sheppard,  (which 
he  takes  from  the  Rector  of  Chedington's  case,)  makes  no  difierenee,  if 
the  word  <  ierm^  may  signify  the  time^  as  well  as  the  interest ;  for,  then  it 
becomes  merely  a  question  of  construction, — which  sense  the  wordougiit 
to  be  understood  in."  The  court  will  therefore  put  such  constmction 
upon  the  word  as  will  make  the  whole  instrument  consistent.  In  Ewam 
T.  Vaughan^  4  B.  &  C.  261,  6  D.  &  R.  349,  A.,  being  seised  in  fee  of  an 
estate,  by  lease  and  release  executed  upon  his  marriage,  settled  the  same 
upon  himself  for  life,  remainder  to  his  first  and  other  sons  in  tail,  with  a 
power  to  the  tenant  for  life  to  grant  leases  for  years,  determinable  on 
three  lives.  A.  afterwards  granted  a  lease  of  part  of  the  estate  in  quefp- 
tion,  for  the  lives  of  three  persons  therein  named,  and  the  life  of  the 
*4181  ^'^^^^''  >  ^^^  iiieie  was  a  covenant  that  *the  lessee  should  quietly 
hold  and  enjoy  the  premisesybr  and  during  the  said  term^  without 
interruption  of  the  lessor,  his  heirs  or  assigns,  or  any  other  person  clainh 
ing  any  estate,  right,  or  interest  by,  from,  or  under  him  or  any  of  bis 
ancestors.  The  lease,  being  for  three  lives  absolutely,  was  not  confonnr 
able  to  the  power,  and  became  void  on  the  death  of  A. ;  his  eldest  son 
brought  an  ejectment  and  evicted  the  lessee,  two  of  the  eeiteux  que  via 
being  then  living :  and  it  was  held,  that  the  eldest  son  was  a  person 
claiming  under  the  lessor  within  the  meaning  of  the  covenant  for  qaiet 
enjoyment ;  and  that,  by  the  words  during  the  said  term  in  that  covenant, 
the  parties  intended,  a  term  to  continue  so  long  as  any  of  the  cHteuxfU 
vies  survived,  and  not  a  term  to  continue  only  for  the  life  of  the  grantor. 
The  only  distinction  .between  that  case  and  the  present  is,  that  there  the 
interest  of  the  lessor  was  that  of  tenant  for  life  under  a  settlement  of  his 
own  creation :  in  all  other  respects  the  cases  are  identical.  It  is  clear, 
therefore,  that  this  is  a  covenant  for  quiet  enjoyment  that  enures  to  the 
end  of  the  term  intended  to  be  granted,  viz.,  ninety^nine  years,  if  tbe 
three  persons  named  in  the  lease  should  so  long  live.  If  the  language  of 
the  lease  were  doubtful,  the  maxim  would  apply,  Verba  chartarumfirU^ 
accgnuniur  contra  proferentem, 

4.  The  executors  of  the  lessor  are  bound  by  his  express  covenants^ 
whether  named  or  not.  In  the  case  of  Lady  Cavan  v.  P^dteneyy  2  Ves* 
jun.  544,  it  was  assumed  that  the  executors  would  be  liable  in  damages 
in  such  a  case  as  the  present.  [Maule,  J.  Here,  the  heirs  bemg  named, 
and  the  executors  not,  it  may  be  contended  that  the  latter  were  intended 
to  be  excluded.]  In  Hyde  v.  Skinner ^  2  P.  Wms.  197,  Lord  Maccus- 
FIELD  says :  «The  executors  of  every  person  are  implied  in  himself,  and 
bound  without  naming."  And  in  Comyn's  Digest,  title  Cownant^  (C.  l\ 
M191  ^^  ^^  ^^^  *  <<  If  a  *man  covenants  with  B.,  and  dies,  an  action  lies 
^  against  his  executor  or  administrator  upon  it,  though  he  be  not 
named  in  the  covenant.  So,  in  all  cases,  an  executor  is  bound  by  acoT^ 
nant,  if  it  does  not  determine  by  the  death  of  the  covenantor.  So,  if  li^ 
covenants  for  him  and  his  assigns :  for,  an  executor  or  administrator  is 
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an  a8signee."(a)  The  same  law  is  laid  down  in  Brooke's  Abridgment, 
CJEwenan^,  pL  11,  60.  So,  in  Sheppard's  Touchstone,  ch.  7«  §  9,  p.  179, 
it  is  said,  diat,  « if  one  demise  a  house  and  land,  with  a  stock  or  sum  of 
money,  for  years,  rendering  rent,  and  the  lessee  doth  covenant  for  him 
and  his  assigns  to  deliver  the  money  at  the  end  of  the  term ;  in  this  case, 
an  assignee  shall  not  be  bound  by  this  covenant,  as  the  execuiars  <md  ad- 
nmidraiors  of  the  lestee  shall.^^ 

5.  That  ^is  is  a  covenant  idiich  rUns  with  the  land,  and  enures  to 
die  benefit  of  the  assignee  of  the  term,  is  clear  from  the  fourth  resolution 
in  Spencer's  case,  5  Co.  Rep.  17  a,  <<  that,  if  a  man  makes  a  feoffment 
by  this  word  decK,  which  implies  a  warranty,  the  assignee  of  the  feoflee 
shall  not  vouch ;  but,  if  a  man  makes  a  lease  for  years  by  this  word  con^ 
can  or  dendsi^  which  implies  a  covenant,  if  the  assignee  of  the  lessee  be 
evicted,  he  shall  have  a  writ  of  covenant,  for,  the  lessee  and  his  assignee 
hath  the  yearly  profits  of  the  land  which  shall  grow  by  his  labour  and  in« 
dastry  for  an  annual  rent,  and  therefore  it  is  reasonable  when  he  hath 
applied  his  labour  and  employed  his  cost  upon  the  land,  and  be  evicted, 
(hereby  he  loses  all,)  that  he  shall  take  such  benefit  of  the  demise  and 
grant  as  the  first  lessee  mi^t ;  and  the  lessor  hath  no  other  prejudice 
tfian  what  his  especial  contract  with  the  first  lessee  hath  bound  him  to." 

6.  The  only  remaining  question  is,  whether  or  not  the  assignee,  or 
Ikis  executor,  can  sue  notwithstanding  the  eviction  did  not  take  place 
until  after  the  death  of  *the  lessor ;  in  other  words,  whether  or  r*^20 
not  the  doctrine  of  estoppel  applies  to  such  a  case.  In  Evans  v.  *- 
Vaitghanj  4  B.  &  C.  261 ,  6  D.  &  R.  349,  Abbott,  C.  J.,  said :  «  The 
lessor  says  by  his  deed  that  the  lessee  shall  have  the  estate  for  that  period 
fer  which  he  purports  to  grant  it ;  and  it  is  not  open  to  him,  or  any  per* 
son  claiming  under  him,  to  say  that  he  meant  by  the  words  <  during  the 
said  fema,'  any  other  term  than  that  which  he  purported  to  pass  by  his 
deed.  I  think,  therefore,  that  the  term  contemplated  by  the  parties  to 
the  deed,  and  mentioned  in  the  covenant  for  quiet  enjoyment,  was  a  term 
to  continue  for  the  three  lives  mentioned  in  the  lease,  and  that  the  repre- 
sentative of  the  lessor,  having  evicted  the  lessee  while  two  of  the  ceUmx 
fK  vies  were  living,  was  guilty  of  a  breach  of  the  covenant  for  quiet  eii-» 
joyment."  In  Waller  v.  The  Dean  and  Chapter  ofjforwich^  Owen,  136, 
S.  C.  1  Brownlow  &  Goldsb.  21,  in  an  action  of  covenant,  the  plaintiff 
declared  on  a  lease  made  from  the  dean :  and  the  case  was  thus : — ^The 
dean,  in. the  38£liz.,had  made  a  lease  for  ninety-nine  years  to  one 
Themilthorpe,  and  then  in  the  42  Eliz.  made  a  lease  to  the  plaintiff  for 
three  lives,  rendering  rent,  with  a  letter  of  attorney  to  make  livery,  and  a 
covenant  to  save  the  plaintiff  harmless  against  Themilthorpe :  afterwards 
the  attorney  Qiakes  livery,  viz.  after  Michaelmas,  which  was  a  rent  day, 
^d  he,  being  disturbed  by  Themilthorpe,  brought  this  covenant :  and 
one  question  was,  whether,  inasmuch  as  the  lease  was  void  to  Waller^ 

(a)  Vide  3  M.  &  G.  SS7. 
TOL.  I.  34  Z 
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the  covenant  was  void  also.  And  it  was  said  by  Nicholls,  J.,  ana 
agreed  by  the  rest  of  the  justices,  that  «tbe  covenant  is  good,  and  yet  in 
force ;  for,  when  an  estate  is  created  in  which  is  implied  a  covenant  in 
law,  diere,  if  the  estate  be  void,  the  covenant  is  void  also ;  but,  when 
there  is  an  express  covenant  in  deed,  there  it  is  otherwise,  although  the 
*4211  ^^^^^  ^^  ^^^^  ^^  voidable;  as,  if  he  covenant  *that  the  lessee 
-'  shall  enjoy  during  the  term,  and  the  lessee  resign,  yet  is  the 
covenant  good,  although  the  term  is  gone."  It  is  therefore  submitted, 
that  it  is  not  competent  to  the  executors  in  this  case  to  say  that  the  cove- 
nant is  void  at  law.  Besides,  this  is  not  merely  a  covenaBt  for  quiet 
enjoyment,  but  for  title  also  ;  and,  if  so,  it  was  broken  before  the  death 
of  the  lessor ;  and  no  difficulty  can  arise  as  to  the  statute  of  limitations, 
die  breach  being  a  continuing  breach ;  Kingdon  v.  JfoUky  4  M.  &  Selw.  53. 

As  to  the  damages,  the  plaintiff  is  entitled,  in  both  cases,  to  all  the 
damages  claimed,  interest  only  excepted. 

Channdl,  Seijt.,  (with  whom  were  Sir  T.  WUde^  Seijt,  and  HiighlSa,) 
for  the  defendants.  It  is  agreed  on  both  sides  that  a  warranty,  in  its 
strict  legal  sense,  cannot  attach  to  a  chattel  interest.  The  reason  appean 
in  Co.  Litt.  389  a,  where  it  is  said :  «  A  warrantie  doth  not  extend  to 
any  lease,  though  it  be  for  many  thousand  years,  or  to  estates  of  tenants 
by  statute  staple,  or  merchant,  or  ekgUy  or  any  other  chattel,  but  only  to 
fireehold  or  inheritances,  as  it  appeareth  in  all  Littleton's  cases  which  he 
putteth  in  this  chapter.  And  this  is  the  reason  that,  in  all  actions  which 
lessee  for  years  may  have,  a  warrantie  cannot  be  pleaded  in  barre ;  as  in 
an  action  of  trespass,  or  upon  the  statute  of  5  R.  2,  and  the  like.  But, 
in  those  actions  when  the  freehold  or  inheritance  do  come  in  question, 
there  the  warrantie  may  be  pleaded :  but,  in  such  actions  which  none  but 
a  tenant  of  the  freehold  can  have,  as,  upon  the  statute  of  8  H.  6,  assize, 
or  the  like,  there  a  warrantie  may  be  pleaded  in  barre."  It  will  not  be 
denied  that  this  is,  in  a  certain  sen^ii,  a  covenant  :(a)  but  the  question  is, 
*4221  ^^^^^'  ^^  ^^  ^^  express  covenant,  or  only  a  covenant  in  *law.  In 
Sheppard's  Touchstone,  ch.  7,  §  1,  p.  163,  the  rule  is  laid 
down,  that,  « if  a  man  make  a  lease  for  years,  and  warrant  it  to  the  lessee, 
his  heirs  and  assigns,  during  the  term,  or  he  that  hath  right  to  the  land 
confirm  the  estate  of  the  lessee  for  years,  with  warranty ;  in  these  cases 
howbeit  this  be  not  a  warranty,  nor  in  the  nature  of  a  warranty,  yet  it  shall 
be  construed  a  good  covenant  in  law  for  the  quiet  enjoying  of  the  thing." 
And  therewith  agrees  Wottan  v.  Ifefe,  2  Saund.  177.  In  Rolle's  Abridg- 
ment, Covenant  (C)  pi.  2,  it  is  said :  «  Si  lessee  pur  ans  covenant  a  repai^ 
er,  &c.,  provided  always,  and  it  is  agreed,  that  the  lessor  shall  find  grea* 
tymber,  &c. ;  ceo  &ira  un  covenant  del  part  de  lessor,  a  trover  grand  tim- 
ber, per  le  paroU  agreed j  et  ne  serra  un  qualification  del  covenant  delles* 
see."  In  Adorns  v.  Gibney^  6  Bingh.  656, 4  M.  &P.  491,  tenant  for  life, 
remainder  over,  by  indenture  demised  to  the  lessee,  his  executors,  &c.; 

(6)  See  Com.  Dig.  ^LCovetumi  (A. i.) 
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fer  the  tenn  of  fifteen  years,  without  any  express  covenant  for  quiet  en- 
joyment ;  the  lessee  was  evicted  by  the  remainder-man  after  the  death  of 
die  tenant  for  life,  but  before  the  expiration  of  the  fifteen  years :  and  it. 
was  held  that  the  lessee  could  not  maintain  an  action  of  covenant  agains^ 
the  executor  of  the  tenant  for  life  in  respect  of  such  eviction.  All  the 
authorities,  and  especially  Hyde  v.  T%e  Dean  and  Canons  of  Windsor ^  Cro. 
Eliz.  552 ;  Bragg  v.  Wiseman j  1  Brownlow  &  Goldsb.  22;  and  Swan  v. 
Slranshamy  Dyer,  257  a,  1  Anderson,  12,  Sir  F.  Moore,  74,  were  there 
cited  and  very  elaborately  discussed;  and  Tindal,  C.  J.,  in  delivering  the 
judgment  of  the  court,  said  :  <«  That  the  word  <  demise'  in  a  lease  for 
years  imports  and  makes  a  covenant  in  law  for  quiet  enjoyment  by  the 
lessee,  at  least  during  the  continuance  of  the  estate  out  of  which  the  lease 
is  granted,  is  clear  from  all  the  authorities,  *and  is  admitted  by  r^^oo 
the  defendant;  but  it  is  contended  on  his  part,  that  such  implied 
covenant  ceases  with  his  estate,  as  well  upon  the  ground  that  it  is  rather 
in  the  nature  of  an  implied  warranty  than  of  an  implied  covenant, 
as  upon  the  direct  authority  of  decided  cases.  If  it  had  been  necessary 
to  determine  this  case  upon  the  ground  of  distinction  above  referred  to, 
considerable  doubt  would  be  thrown  upon  such  distinction  in  the  case  of 
a  chattel  real,  by  the  authority  of  Lord  Coke,  by  whom  it  is  laid  down,(a) 
tbat  a  warranty  cannot  be  annexed  to  chattels  real  or  personal ;  but,  if  a 
man  warrant  them,  the  party  shall  have  covenant.  We  think,  however,  it 
is  sufficient  to  say  that  the  cases  which  have  been  decided  on  the  precise 
point  now  raised  are  too  strong  to  get  over.  Such  is  the  case  in  Dyer,(6} 
determined  in  Michaelmas  term,  8  &  9  Elizabeth.  The  lease  in  that  case, 
as  in  the  present,  was  by  indenture  made  by  tenant  for  life  by  the  word 
<  demise.'  The  ouster  in  that  case,  as  in  this,  was  by  the  remainder-man 
after  the  death  of  the  tenant  for  life,  and  before  the  effluxion  of  the  term. 
The  action  in  that  case  also,  as  in  this,  was  an  action  against  the  execu- 
tors of  the  lessor,  to  recover  damages  for  the  breach  of  covenant.(c)  And, 
after  two  arguments,  it  was  held  in  that  case  by  three  of  the  justices  <  that 
the  executors  should  not  be  charged  with  this  covenant  in  law ;  because 
the  covenant  in  law  ends  and  determines  with  the  estate  and  interest  of 
the  lessor ;'  also  <  that  no  cause  of  action  is  given  against  the  testator  in 
his  lifetime.'  And,  although  one  of  the  justices  differed  from  the  rest, 
yet  he  admitted  that,  if  the  lease  had  been  by  deed-poll  instead  of  by  in- 
denture, he  should  have  *agreed  with  his  companions :  a  distinc-  [^aoa 
tion  which  is  not  assented  to  by  the  learned  reporter.  The  same  ^ 
principle  is  laid  down  in  Hyde  v.  The  Canons  of  Windsor^  Cro.  Eliz.  652, 
and  in  the  case  of  Bragg  v.  Wiseman^  1  Brownl.  &  Goldsb.  22,  where 
covenant  was  brought  against  the  executor  of  the  husband  upon  a  lease 
1>7  husband  and  wife ;  and  it  is  laid  down  <  that  a  covenant  in  law  shall 

(a)  Co.  Litt  101  b»  384  a;  HtrgniY«  and  BuUer't  Notei,  833. 

(b)  Swan  T.  Strantham,  Dyer,  867  a. 

le)  See  the  form  (tf  the  deelantion,  Bendloee,  ISO. 
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not  be  extended  to  make  one  do  more  than  he  can ,  which  was,  to  wamBt 
it  as  long  as  he  lived,  and  no  longer.'  "  The  only  authority  (hat  militates 
against  the  argument  now  urged  is  the  obiter  dictum  above  referred  to  in 
Swan  V.  Stranshamf  Dyer,  267  a.  Had  the  covenant  in  this  case  been 
an  express  covenant,  it'  may  be  conceded  that  the  word  <<  term"  woald 
have  borne  the  construction  in  support  of  which  reference  has  been  made 
to  Wright  d,  Plowden  v.  Cartwright^  1  Burr.  282.  Evans  v.  Vaughan^  4B. 
&  C.  261, 6  D.  &R.  349,  has  no  application ;  that  was  clearly  the  case  of 
an  express  covenant.  All  that  the  passage  cited  from  Spencer^s  case, 
6  Co.  Rep.  17  a,  amounts  to  is  this,  Uiat,  in  some  respects,  the  assignee 
stands  in  the  same  position  as  the  lessee;  whereas  the  contention  in  the 
present  case  is,  that  neither  lessee  nor  assignee  could  sue  in  respect  oi 
breaches  in  the  time  of  the  lessor.  ,^ndrew  v.  Pearce^  1  New.  Rep,  158, 
shows  that,  to  entitle  the  assignee  to  sue,  there  must  be  an  actual  assigor 
ment  of  a  valid  and  subsisting  lease :  here,  the  second  lease  was  at  an 
end  before  the  assignment.  Waller  v.  J%e  Deane  and  Chapter  ofMnmA^ 
Owen,  136,(a}  was  also  the  case  of  an  express  covenant.  Nicholls,  J., 
took  the  view  that  is  now  presented,  observing,  that,  <<  when  an  estate 
is  created  in  which  is  implied  a  covenant  in  law^  there,  if  the  estate  be 
void,  the  covenant  is  void  also:"  and  the  report  concludes — «And 
*4251  ^^  *court  agreed  with  Nicholls."  Kingdon  v.  JfottUj  4  M.  & 
Sel.  53,  was  also  the  case  of  an  express  covenant :  had  it  been 
otherwise,  the  point  for  which  it  was  cited  could  not  have  arisen.  The 
argument  now  urged  is  clearly  put  in  Sheppard's  Touchstone,  ch.  7, 
§  8,  p.  178 :  <«  If  a  lessee  be  ousted  by  one  that  hath  title,  it  seems 
an  action  of  covenant  will  lie  for  this  ouster  against  the  executor  or 
administrator,  upon  the  covenant  in  law,  if  he  were  put  out  in  the 
lifetime  of  the  lessor,  and  not  otherwise ;  for,  if  there  be  tenant  for  life, 
the  remainder  in  fee  to  another,  and  the  tenant  for  life,  by  the  words 
( demise  or  grant,'  doth  make  a  lease  for  years,  and  die,  and  after  he 
in  remainder  doth  enter  and  put  out  the  lessee  for  years ;  in  this  case,  he 
cannot,  upon  this  covenant  in  law,  charge  the  executors  or  administrators 
of  the  lessor." 

An  assignee  can  only  sue  by  reason  of  some  privity  of  estate :  it  is, 
therefore,  incumbent  on  him  to  show  a  breach  whilst  such  privity  is  sab* 
sisting:  Andrew  v.  Pearcey  1  New  Rep.  158. 

If  the  plaintiff  is  entitled  to  recover,  he  may  be  entitled  to  recover  in 
respect  of  the  mesne  profits ;  l>ut  clearly  he  is  not  entitled  to  the  costs 
now  claimed.  As  a  general  rule,  it  is  well  established  that  a  party  has 
no  right  to  defend  an  action  where  there  is  no  valid  defence,  and  then 
throw  the  liability  to  the  costs  thus  wantonly  incurred  (6)  upon  persons 
who  have  entered  into  some  covenant  or  agreement  of  indemnity. 

ByleSf  Serjt.,  in  reply.    It  is  not  necessary  to  dispute  the  doctrine  laid 

(a)  WaUer  t.  Dean,  ifc  of  Norwiehf  1  Brownlow  &  Goklili.  SI. 
(6)  Vide  infrdt  ilO,  w/rd,  433. 
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d(ywn  by  this  court  in^dams  v.  GUney^  6  Bingh.  666,  4  M.  &  P.  491, 
yiz.,  that  the  covenant  implied  from  the  word  «  demise^'  extends  no  fiur* 
ther  than  the  estate  of  the  lessor.  That  a  covenant  for  quiet  ei^joyment, 
as  well  as  *a  covenant  for  title,  is  implied  under  the  word  «  de«  ■••xog 
mise,"  is  clear  from  IhUer  v.  Toyfor,  Hobart,  12 ;  Fraser  v.  Sbsy,  '- 
2  Caiitt.  Rep.  646 ;  J^gulden  v.  May,  9  Yes.  325 ;  and  BurrM  v.  LytuA, 
5  B.  &  C.  589,  8  D.  &  R.  368.  The  real  question  is,  whether  the  cove- 
nant in  the  present  case  is  an  express  covenant  or  merely  a  covenant  in 
hw.  If  it  had  not  been  intended  by  the  parties  for  an  express  covenant, 
it  would  not  have  found  any  place  in  d^  indenture  at  all.  [Mauus,  J. 
If  it  means  any  thing  more  than  is  implied  in  the  word  <<  demise,"  it 
must  be  an  express  covenant.]  The  authorities  already  cited  show  that 
it  may  be  an  express  covenant,  diough  it  mean  no  more  than  the  law 
implies  from  the  word  «  demise :''  and  those  authorities  are  not  in  the 
slightest  degree  impugned  by  any  thing  that  has  been  urged  on  behalf  of 
the  defendants.  In  Williams  on  Executors,  3d  ed.  p.  1352,  it  is  said : 
<«It  is  clear  that  in  many  cases  a  liability  may  accrue  against  the  executor 
or  administratbr,  after  the  deadi  of  the  testator  or  intestate,^  upon  a  con- 
tract made  in  his  lifetime,  although  the  executor  or  administrator  be  not 
named  therein.  Thus,  the  executor  is  liable  upon  a  bond  which  becomes 
doe,  or  a  note  payable,  subsequently  to  the  death  of  the  testator.(a)  So, 
where  a  man  covenanted  that  A.  should  serve  B.  as  an  apprentice  for 
seyen  years,  and  died,  it  was  holden,  that,  if  A.  departs  within  the  term, 
a  writ  of  covenant  lies  against  the  executor  of  the  covenantor,  without 
naming(6)  him.(c)  So,  if  A.  is  bound  to  build  a  house  for  B.  *be-  r^^o^ 
fere  such  a  time,  and  A.  dies  before  the  time,  his  executors  are  '' 
bound  to  perform  this  contract.(c{)  Hence  it  appears  that  executors  or 
administrators  more  actually  represent  their  testator  or  intestate  than  the 
heir  does  the  ancestor:  for,  if  a  man  binds  himself,  his  executors  or  ad- 
ministrators are  bound  though  not  named ;  but  it  is  not  so  of  the  heir, 
however  large  an  amount  of  real  assets  may  have  descended  to  him."(e) 
The  defendants  having  sanctioned  the  defence  of  the  ejectments,  it  does 
not  lie  in  their  mouths  to  say  that  the  costs  thereby  incurred  were  unne- 
cessarily or  wantonly  incurred.  [Erlk,  J.  The  question  in  these  cases 
IS,  whether  or  not  the  defence  is  such  as  a  prudent  man  mi^t  be  expect- 
ed to  set  up.]  If  that  be  the  test,  the  plaintiff's  rifjbt  to  recover  these 
costs  is  indisputable. ' 

(a)  Citiiig  Toller,  46S^  when  the  nknaot  k  to  Com.  Dig.  PUader,  (S  D.  %),  from  whidi 
we  nfinence  M  to  Dyer,  344  b. 

.  (^)  t.  (.  although  there  is  no  mention  of  eteenton  in  the  oovenant,  or  te  Loid  Brooke  hat 
^  "oa  executor  n'est  mendon  en  le  iait"    Bro.  Afar.  Couffuint^  pi.  12. 

U)  Citing  Bra  Abr.  Covenant,  pL  13,  which  refen  to  4S  fi.  3,  (H.  4S  £.  3,  fo.  1,  pL  4.) 
|^«iDe  ease  isrefrmd  to  in  Bro.  Abr.  Extcuton,  pL  142;  Bac.  Abr.  Extaiton,  (P.)  1,  ve- 
fcmng  to  Bi>r  Abr.  tit  Cov.  pi  12. 

(OCitinsCUttaMa;  W«it«r.  OC  Ex.,  IMi  .dik  &  II,  pp.  S39,  MO. 
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the  sense  and  meaning  of  the  words  employed  by  the  parties  in  the  deed* 
In  some  cases,  that  meaning  is  more  clearly  expressed^  and  diereibre 
more  easily  discovered ;  in  others  it  is  expressed  with  more  obscurity, 
and  discovered  with  greater  difficulty.  In  some  cases  it  is  discovered 
from  one  single  clause ;  in  others,  it  is  only  to  be  made  out  by  the  com- 
parison of  different  and  perhaps  distant  parts  of  the  same  instrument 
«^«  1  *But,  after  the  intention  and  meaning  of  the  parties  is  once  ascer- 
tained, after  the  agreement  is  once  inferred  fix>m  the  words  em- 
ployed in  the  instrument,  all  difficulty  which  has  been  encountered  m 
arriving  at  such  meaning  is  to  be  entirely  disregarded ;  the  legal  efiect 
and  operation  of  the  covenant,  whether  framed  in  express  terms,  that  is 
whether  it  be  an  express  covenant,  or  whether  the  covenant  be  matter  of 
inference  and  argument,  is  precisely  the  same ;  and  an  implied  covenant, 
in  this  sense  of  the  term,  differs  nothing  in  its  operation  or  legal  conse* 
quences  from  an  express  covenant.  Now,  it  is  in  this  sense  that  the 
counsel  on  the  part  of  the  defendants  appear  to  have  used  the  term  <<  im- 
plied covenant."  The  covenant  for  quiet  enjoyment,  they  contend,  is 
an  implied  covenant,  because  it  is  found  in  the  deed  in  the  form  of  a 
warranty,  and  not  in  that  of  an  express  covenant  for  quiet  enjoyment: 
and  diey  then  further  contend,  that,  being  an  implied  covenant  it  must 
of  necessity  be  a  covenant  in  law.  To  which  it  appears  to  us  to  be  a 
sufficient  answer,  that  an  implied  covenant,  in  the  sense  in  which  the 
phrase  is  used  in  the  argument,  is  to  all  intents  and  purposes  the  same 
as  an  express  covenant ;  and  that  it  is  only  those  covenants  which  the 
law  itself  implies,  that  can  be  properly  considered  as  covenants  in  law— 
a  character  and  description  which,  as  we  have  already  seen,  does  aot 
belong  to  the  covenant  now  under  discussion.  And,  upon  considering 
the  several  authorities  referred  to,  they  will  be  found  in  accordance  with 
this  view  of  the  case.  In  Swan  v.  Stranshamy  Dyer,  257  a,  though  it  was 
held,  on  a  demise  for  years  by  a  tenant  for  life,  who  died  during  the 
term,  that  an  action  of  covenant  could  not  be  maintained  on  the  cove- 
nant in  law  agamst  the  executors  of  the  tenant  for  life,  because  the 
covenant  in  law  ends  and  determines  with  the  estate  and  interest  of  the 

•43521  ^^^^^  >  y®^  ^^  ^^  ^^'  ^^»  ^  ihere  had  been  a  covenant  in 
''  fact  or  expressed,  or  warranty  of  the  term  expressed,  it  should 
be  otherwise.  So,  in  Pmcambe  v.  Budgty  Hob.  3,  Yelv.  139, 1  Roll.  Rep. 
26,  Noy,  131,  a  warranty  is  called  a  covenant  real  (a)  when  it  is  axmexed 
to  a  freehold,  and  a  freehold  is  in  question,  but  a  covenant  personal  when 
a  chattel  interest  only  is  in  question.  And  this  case  is  referred  to  for  this 
distinction,  in  1  Rolle's  Abridgment,  519,  6  Vin.  Abr.  378,  pL  9,  where 
the  personal  covenant  of  warranty  when  a  chattel  interest  is  in  question, 
is  classed  under  express  covenants,  and  not  under  covenants  in  law,  or 
under  implied  covenants. 


(a)  «.  e.  a  jMrwnar  ooirenant  rekting  to,  and  binding,  the  tvaltyi  not.a  Inie  tftnmmk  nA 
upon  which  a  fina  night  ba  kned.  .  8aa  F.  N.  B.  145,  A,  146,  F.,  Com.  Dig.  tit  Commt 


1  MiLNNiNo,  Orangkr,  &  ScoTT.  .432 

III  Wottan  Y.  Heky  2  Saund.  177,  1  Lev.  301, 1  Sid.  466,  2  Keb.  684, 
an  action  of  coTenant  for  quiet  enjoyment  was  held  to  be  maintainable 
upon  a  warranty  of  a  term  of  years  in  a  fine ;  but  there  is  no  discussion 
in  that  case  as  to  the  covenant  being  express,  or  a  covenant  in  law.  In 
Comyn's  Digest,  Covenanij{A..  3),  a  warranty  annexed  to  a  chattelinterest 
is  indeed  classed  under  the  head  of  covenants  in  law,  as  distinguished 
irom  express  covenants ;  but  the  only  authorities  referred  to  are,  WoUon 
T.  IHe,  which  does  not  bear  on  the  point,  and  Pincombe  v.  Rudge^  in 
RoUe's  Abridgment,  where  the  same  covenant  is  classed  as  an  express 
covenant.  And,  where  in  Sheppard's  Touchstone,  ch.  7,  §4,  p.  163,  it 
is  stated,  that  a  warranty  annexed  to  a  chattel  interest  will  operate  not. as 
a  warranty,  but  as  a  covenant  in  law^  the  author  was  adverting  to  tba 
distinction,  not  between  express  covenants  and  covenants  in  law,  but  tp 
that  between  warranty  in  a  stricter  sense,  and  a  covenant  perLonal. 

The  other  cases  cited  in  the  course  of  the  argument,  from  Swan  v. 
Slfimskam  to  Adams  v.  Gibneyy  bear  *on  the  question  of  liability  r^^oo 
in  respect  of  a  covenant  in  law,  not  on  the  question  whether  an 
express  warranty  is  a  covenant  in  law  only.  Therefore,  both  upon  prin« 
ciple  and  authority,  we  think  this  is  an  express  covenant  for  quiet  enjoy* 
ment,  which  extends  to  the  term  purported  to  be  granted,  and  con- 
sequently that  the  defendants  are  liable  thereon  as  executors  of  thd 
covenantor. 

As  to  the  question  arising  on  the  second  lease,  we  think  that  the  exe* 
cutor  of  the  assignee  of  the  lessee  has  the  same  right  of  sumg  on  this 
covenant  as  the  original  lessee. 

In  Spencer's  case,  6  G^  Rep.  16  a,  fourth  resolution,  it  was  held  that 
a  covenant  in  law  for  title  would  pass  with  the  estate ;  and  there  is 
neither  principle  nor  authority  to  show  that  an  express  covenant,  either 
for  title  or  quiet  enjoyment,  will  not  equally  pass,  and  be  available  for  the 
^ignee  of  the  lessee,  or  the  executor  of  such  assignee.(a) 

And,  although  in  Andrew  v.  Pearce^  1  New  Rep.  158,  it  was  held  that 
Ao  action  was  maintainable  upon  the  covenant  for  quiet  enjoyment  by 
the  assignee  of  the  lessee  against  the  executor  of  the  lessor ;  yet  that  was 
expressly  on  the  ground  that  the  lease  had  become  absolutely  void  by  the 
death  of  the  lessor  before  the  assignment  made  to  the  plaintiff;  a  fact 
which  does  not  occur  in  the  present  case. 

The  amount  of  damages  only  remains  to  be  settled.  As  to  the  mesne 
profits,  and  the  value  of  the  term  lost,  the  liability  of  the  executors  is  too 
clear  to  require  discussion.  We  think,  also,  that  the  present  defendants 
^  bound  to  pay  the  costs  of  the  present  plaintiff  in  defending  the  actions 
of  ejectment;  because  the  present  defendants,  by  directing  a  defence,(6) 

(^)  ^  WcUatUm  w.HakewiU,  3  Mann.  A;  Or.  297,  3  Soott,  N.  R.  693. 

(6)  Hm  MeiMnU  in  the  ipecial  case  upon  this  point,  rapii,  410,  appear  to  be  somewhat 
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*4341    ^^'^^^^  ^^^  ^^^^  *^^  reasonable  ground  for  defending^  and, 
^    firom  the  statement,  it  appears  that  the  costs  in  question  vm 
necessary  for  such  defence.    But  we  see  no  ground  for  the  allowance  of 
interest  on  any  of  the  sums. 

We  shall  certify  accordingly,  to  the  Master  of  the  Rolls. 

The  following  certificate  was  afterwards  sent : — 

«  First :  We  are  of  opinion  that  the  said  John  Williams  is  entitled  ts 
lecover  from  the  said  defendants,  as  executors  as  aforesaid,  each  of  the 
said  sums  of  13/.  16s.  U.,  uid  24/.,  and  75/«,  but  without  interest: 

<<  Secondly :  We  are  of  opinion  that  the  said  John  Williams,  as  such 
executor  as  aforesaid,  is  entitled  to  recover  from  the  said  defendants,  as 
executors  as  afedr^aaid,  the  said  sums  of  14/.,  25/.,  and  80/.,  bat  without 
•ny  interest 

«  N.  C.  TooiAi., 
«  Thomas  Colhov. 

«  W.  H.  BliULB. 

"W.EwJc." 


JOR)  09  BXOBT  YACAttm. 


CASES 

AB6UED  AND  DETERMINED 

IN  TBI 

COUBT  OF  COMMON  PLEAS^, 

UPON  WBITS  OF  ERROR  FROtf  THAT  COURT 

VO  TBI 

EXCHEQUER  CHAMBER, 


Snsittv  ^ttPdf 


IN  THE  EIGHTH  TEAR  OW  THE  REIGN  OF  VICTORIA. 


Hie  judges  who  sat  in  baseo  in  this  term  were, 

TiNDALy  C.  J.  CrESSWELL,  J. 

CoLIHAKy  J.  ErLE^  J. 


DAVIES,  Dem.,  WILLIAM  SELBY  LOWNDES,  Ten.    .Opril  16 

Appeaianee  of  the  knighU  to  chooie  the  recogniton  for  the  trial  of  a  writ  of  right 

Tbb  court  of  Exchequer  Chamber  having  awarded  a  venire  de  nave  m 
tias  writ  of  right,  (see  6  Mann.  &  Gr.  474,  7  Scott,  N.  R.  141 ;  and  this 
eouit  having  on  a  former  day  (in  Michaebnas  term  last)  granted  a  rule 
for  a  trial  at  bar,)  a  writ  of  summons  issued  to  the  sheriff  of  Bucking^bam- 
shire,  commanding  him  to  summon  four  knights  of  the  shire  to  choose  the 
recognitors.  The  knights  not  appearing  at  the  return  of  the  writ,  their 
de&ult  Was  recorded,  and  an  alias  writ  of  ^summons  issued,  r*Aog 
directing  the  sheriff  to  bring  up  other  four  knights.  ^ 

On  the  20th  of  January  last,  three  of  the  knights  last  summoned,  vis., 
R.  W.  H.  H.  Vyse,  Esq.,  C.  Clowes,  Esq.,  and  J.  P.  Deeiing^  Esq.,  ap- 
peared, but  die  fourth,  O.  Penn,  Esq.,  made  de&uh;  whereupon  the 
appearanee  of  the  three  loiigbts,  and  ^  default  of  the  fourd^  were 
recorded,  smd  a  pluries  writ  of  summons  issued,  commanding  the  sheriff 
to  bring  up  aOnrfmr  knights. 
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On  this  day  the  four  knights  last  summoned,  viz.,  J.  P.  Deering^Esq., 
W.  Jenney,  Esq.,  W.  P.  W.  Freeman,  Esq.,  and  R.  J.  Freer,  Esq.,  ap- 
peared, and  were  duly  sworn  to  choose  the  recognitors.  Having  retired 
for  this  purpose,  they  returned  into  court  with  a  list  of  twenty-four,(c) 
themselves  included:  and  a  day  was  afterwards  appointed  for  the 
trial.(6) 

(a)  The  proper  number  would  appear  to  be  rixUetu 

(6)  Quart,  wheUier  the  knights  were  properly  summoned  in  this  esse  by  aKat  uid  phria 
writs  of  summons.  In  the  case  of  Lord  Wmdtor  ▼.  8t,  John,  Dyer,  79  b^  « the  writ  of  niii- 
mons  of  foar  knighU^  girt  with  swords,  was  returned  served,  and  there  appeared  bat  two  of  tbe 
knights;  and,  by  thi  opimon,  a  habeai  corpora  shall  be  awarded  to  the  sfaeiriff  to  have  thm  in 
the  octaves  of  Trinity;  and  the  preeedent  of  17  H.  8  egn^  with  this:  and  no  aftatsmiuiioiii 
shaU  be  awarded."  Afterwards,  in  the  same  case.  Dyer,  103,  foar  knights  were  retained,  tnd 
appeared,  and  one  was  challenged,  and  withdrew ;  a  new  sanunons  was  awarded  to  soi^iDon 
another,  and  a  habea$  corpora  agamst  the  others.  And  see  Booth,  Real  Actioos,  97,  when  it 
is  said,  upon  the  authority  of  the  above  case  in  Dyer,  79  b,  that, « if  foar  knights  donot  appor, 
but  some  of  them,  a  habeat  corpora  shall  issue  to  the  sheriifl^  and  no  aUas  sammonfc" 

In  Brownlow's  Writs  Judiciall,  p.  143,  is  a  form  of  a  writ  of  summons  commanding  the 
sheriff  to  summon  one  knight,  (one  of  those  already  sunmioned  having  made  default,}  tndt 
dutrmgoM  to  compel  the  appearance  of  the  other  three. 

But,  by  consent,  the  twelve  may  be  elected  by  those  who  do  appear.    Glanvill,  lib.  S,  c  11 

See  Dyer,  270  b,  for  the  process  to  bring  in  the  wuittn  named  by  the  knights^  which  if  • 
venire  fadoB* 
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The  concurrence  of  the  husband  in  a  conveyance  by  his  wife  of  her  sepsrato  property,  vaM 
the  3  dt  4  W.  4,  c.  74^  s.  91,  will  be  dispensed  with,  when  the  parties  aie  living  spsrt  by 
mutual  consent,  and  the  husband  refuses  to  join  in  the  executior  anIesB  part  of  the  pmcbiM 
money  is  paid  to  him. 

Clark,  Serjt.,  moved  for  a  rule  to  enable  Sarah  Woodcock,  a  married 
woman  living  apart  from  her  husband,  to  convey  her  interest  m  certain 
freehold  property  at  Coventry.    The  motion  was  founded  upon  the 
affidavit  of  the  wife,  which  stated  that  she  was  married  to  Thomas  Wood- 
cock on  the  25th  of  December,  1827,  and  that  they  lived  together  for 
about  eight  weeks,  and  then  separated,  and  had  never  since  liv>ed  or 
cohabited  together,  but  had  ever  since  lived  separate  and  apart  from  eack 
other,  and  that  she  had  ever  since  and  still  resided  at  Coventiy,  and  her 
husband  at  Hinldey,  in  the  county  of  Leicester ;  that  she  was  entitled  to 
the  property  in  question  under  the  will  of  one  James  Woodcock,  and  bad 
contracted  to  sell  the  same  to  one  Needham  for  45/. ;  and  that  she  had 
caused  an  application  to  be  made  to  her  said  husband  to  join  with  her  in 
conveying  the  same  to  Needham  pursuant  to  her  said  contract :  and  also 
the  affidavit  of  a  clerk  to  an  attorney,  which  stated  that  he  called  upoa 
the  husband,  and  informed  him  of  his  vrife's  right  to  the  property  in  ques- 
tion, and  that  she  had  contracted  to  sell  it,  and  asked  him  if  he  would 
join  in  the  conveyance  thereof;  and  that  the  husband  refused  to  join  in^ 
or  sign,  any  deed,  unless  he  received  one  half  of  the  purchase  mooejr* 
He  referred  to  MerfiaCz  case,  4  Mann.  &  Gr.  635,(a)  where  a  similar  nie 

(a)  a  C  JMT  mm.  Exporte  Murpkjf,  6  Soolt,  N.  B;  160» 
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was  granted  upon  affidavit  of  the  husband's  refusal  to  execute  a  con- 
Teyance. 

TiNDALy  C.  J.  The  husband's  refusal  to  concur  in  the  conyeyancey^ 
except  upon  the  terms  stated,  is  a  sufficient  reason  for  granting  the  appli- 
cation. Fiat. 


•SMITH  V.  MOORE  and  Another.    JprU  16.  [•438 

TW  defimdtnti^  bj  pubtie  •dvertueaient,  oflbred  a  rewiird  of  SOL  to  any  penoo  who  would 
give  such  information  as  ihoaUl  lead  to  the  appreheniion  and  oonviction  of  the  party  or  par- 
tiM  who  had  broken  into,  robbed,  and  set  fire  to  their  premiwe.  One  B.,whom  the  plaintiff 
had  tdcen  into  eostody  on  loqncion  of  being  oonoemed  in  the  ofience,  o&red  to  make  oer- 
tnn  diicloanrea  if  famiahed  with  something  to  eat  and  drink.  The  plaintiff  communicated 
this  ofler  to  a  anb-inspector  of  police,  who  took  B.  to  a  public-house,  and  gave  him  refresh- 
meiit»  wheraapon  B.  made  a  voluntary  confssnont  which  resulted  in  his  conviction  and 
tnn^ortatioii  lor  tkie  crime  in  question  i-^&U,  that  the  plaintiff  was  entitled  to  the  reward. 

Assumpsit  for  a  reward  of  20/.  offered  by  the  defendants  for  the  dis- 
coTery  of  the  person  or  persons  who  had  committed  a  burglary. 

The  defendants  pleaded,  first,  non  assumpsit:  secondly,  that  the 
plaintiff  did  not  give  such  information  as  led  to  the  apprehension  and 
conviction  of  the  offender;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Platt,  B.,  at  the  last  assizes  at  Worcester, 
when  the  following  facts  appeared  in  evidence : — Towards  the  close  of 
the  year  1844,  certain  premises  belonging  to  the  defendants  at  Tividalo 
New  Colliery,  near  West  Bromwich,  in  the  county  of  Stafford,  were. 
broken  into,  robbed,  and  set  fire  to.  The  defendants  immediately  caused 
hand-bills  and  placards  to  be  circulated  and  posted,  offering  a  reward  of 
%/.  to  any  person  who  would  give  such  information  as  should  lead  to 
the  apprehension  and  conviction  of  the  person  or  persons  who  committed 
the  ofl^Dce.  The  plaintifi^ — ^who  had  been  a  constable  belonging  to  the. 
Staffordshire  police,  but  who  was  under  a  temporary  suspension  from  his 
office, — suspecting  a  man  named  Bridges  to  have  been  concerned  in  the 
robbery,  apprehended  him,  when  Bridges  volunteered  to  make  some  dis> 
closures  relative  to  the  ai&ir,  if  something  were  given  him  to  eat  and 
drink.  Meeting  with  one  Thompson,  a  sub-inspector  of  the  Staffordshire 
police  force,  the  plaintiff  communicated  to  him  what  Bridges  had  pro* 
posed,  Thompson  ^thereupon  went  with  the  plaintiff  and  Bridges  ra^oo 
to  a  neighbouring  public-house,  when  the  latter,  after  having 
been  provided  with  refireshment,  made  a  voluntary  confession  as  to  the 
^re  he  had  had  in  the  transaction  in  qt*  -stion,  which  resulted  in  his 
conviction  and  transportation.  Thompson  who  was  called  as  a  witness 
for  the  plaintiff,  stated  that  he  knew  nothl  ig  of  Bridges,  in  connection 
MFith  the  robbery,  previously  to  the  communication  made  to  him  by  the 
nlaintiff;  whereupon  the  learned  judge  observed  that  the  cause  was  an 
undefended  one,  and  that  there  was  nothing  to  be  left  to  the  jury.    A 

erdict  having  been  found  for  the  plaintiff,  damages  20/., 
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Tblfourdj  Seijt.,  now  moTed  for  a  new  trial,  on  the  giomid  of  misdi- 
rection. In  Lancaster  v.  Walshf  4  M.  &  W.  16,  a  party  who  had  been 
robbed  of  bank-notes  put  forth  a  hand-bill,  wherein  it  was  stated,  tbat 
<«  whosoever  would  give  information  whereby  the  same  might  be  traced, 
should,  on  conviction  of  the  parties,  receive  a  reward  of  20/. ;"  and  it 
was  held  that  the  only  person  entitled  to  the  reward  was  he  who  fni 
gave  information  by  which  the  notes  were  traced  to  the  robbers,  so  as  to 
ensure  their  conviction.  Here,  the  question  is  whether  the  plaintiflf  codd 
be  said  to  have  been  the^rs^  discoverer  of  the  offender,  when  the  infor- 
mation which  led  to  the  conviction  of  the  party  was  his  own  voluntary 
statement. 

TiNDAL,  G.  J.  I  am  of  opinion  that  my  brother  Platt's  direction  was 
perfectly  right.  The  words  of  the  placard  offering  the  reward  are  large 
and  general  enough  to  comprehend  every  mode  by  which  information 
could  be  conveyed  that  might  have  the  effect  of  discovering  and  convict- 
*4401  ^^  ^^  S^^^  person.  And  ^perhaps  the  confession  of  the  party 
himself  is  the  most  satisfactory  information  that  could  be  obtained, 
seeing  that  it  is  the  least  likely  to  be  mistaken.  I  cannot  help  observing 
that  people  s^  very  ready  to  offer  rewards  for  the  discovery  of  offenders 
whilst  smarting  under  the  loss  or  injury  they  have  sustained,  but  are  slow 
indeed  to  pay  them  when  the  claimants  present  themselves. 

The  rest  of  the  court  concurring.  Rule  refttsed.(s) 

(a)  8eo  WiUiami  ▼.  Carwardine,A  B.  Sc  Ad.  621, 1  N.  &  M.  418 ;  DutUm  f.  iWf,  S  Ur. 
SIO,  311;  W«k  T.  JHMi,  1  RoU.  Abr.  fo.  6,  pL  81,  and  1  Vin.  Abr.  Ml,  838. 


COOMBER  V.  HOWARD.    JprU  19. 

By  a  memorandum  in  writing,  A.  agreed  to  let  to  B.  a  bonae  »  at  a  jearlj  rent  of  SOU,"  wi& 
a  proriflo  Uiat  A.  rfioold,  « in  eonaideration  of  the  yeor/y  rent  aa  aforeaaid  being  i^  f^ 
give  B.  qoieC  poaeewion  of  the  aaid  hooae:  and  B.  agreed  «to  pay  .the  afoiramdmi  ^^ 
and  all  taxea,"  Ac  The  memorandum  then  concluded  thu8-—M  likewise  the  itable  odloft 
OTer,  now  occupied  by  H.,  at  a  fiarther  rent  of  ft5L  per  annum^-^fo  be  paid  eo  the  onf 
quarter  dayf:"-<-fleU,  by  CoHman,  Creaiwell,  and  Srie,  J9,,  abunfe  Tindal,  C.  J,  ibt  tfai 
teaenration  of  quarterly  paymenta  applied  only  to  the  26/.  rent,  and  not  to  the  5(A 

'  Thespass,  for  breaking  and  entering  a  dwelling-house  and  oiBce  of  the 
plaintiff,  situate,  &c.,  creating  a  disturbance  therein,  and  seizing  bis 
goods,  amongst  others,  a  crane  and  its  appurtenances,  which  had  beea 
fixed  on  part  of  the  premises. 

Pleas,  as  to  all  except  the  crane,  &c.,  not  guiky  by  statute;  and  pif* 
ment  into  court  of  36/.  in  respect  of  the  seizure  of  the  crane.  Replica- 
tion, damages  uUrd, 

Tlie  cause  was  tried  before  Lord  Dekman,  C.  J.,  at  the  last  assizes  ^ 
the  county  of  Surrey.  It  appeared  that  the  plaintiff  was  tenant  to  ^ 
defendant  of  the  premises  upon  which  the  alleged  trespass  was  conunitt^ 
under  the  following  memorandum: — 


t^ANKiMai  Git4N<3tRt  &  Sc&fr.  4aiX 

'^^IfenKNTftHduBl  of  agreement  made  and  e&tered  into  this  Stk  '  r«44i 
day  of  JmBMijf  1844,  between  Mrs.  H.  M.  C.  Howard,  of,  8uc»f  ^ 
(f  &e  one  part,  and  John  Coomber,  of,  &c.,  of  the  other  part :  The  said 
Ifrs.  H*  M.  C.  Howard  i^;ree8  to  let  to  the  said.  John  6oomber  the  house 
and  premises  below,  lately  occupied  and  used  as  a  booking-office  by  M r« 
Gander,  situate  in  the'  White  Hart  Inn  middle  yard,  in  the  parish  of  St. 
Saviour's,  in  the  borough  of  Southwark,  at  a  yearly  rental  of  60/.,  for  the 
term  of  three  years  commencing  from  Christmas  last^  and,  at  the  expira- 
tion of  that  term^  for  a  further  period  of  seren,  fourteen,  or  twenty-one 
years,  at  the  option  Of  the  said  John  Coomber :  and  the  said  Mrs.  H.  M. 
C.  Howard,  in  consideration  of  the  yearly  rent  as  aforesaid  being  duly 
^d,  further  agrees  to  give  the  said  John  Cdoinber  quiet  possession  of 
the  said  house :  and  the  said  John  Coomber  agrees  with  the  said  Mrs.  H. 
M.  C.  Howard  to  pay  the  aforesaid  rent  of  501.  for  the  term  of  three  years 
from  Christmas  last,  and  to  pay  ail  taxes,  parliamentary  and  parochial, 
and  keep  the  house  in  tenantabte  repair ;  likewise  the  stable  and  loft  over, 
now  occupied  by  Honey,  the  lata  ostler,  at  a  further  rental  of  25/.  per 
aoDum — to  be  paid  on  the  usual  quarter  days." 

The  action  was  brought  to  recover  damages-  by  reason  of  a  distress 
made  by  the  defendant  on  the  27th  of  June,  1844,  for  a  half  year's  rent 
alleged  to  be  due  in  respect  of  the  tohok  premises.  It  appeared  that  the 
plaintiff  had  been  let  into  possession,  under  the  abore  agreement,  of  the 
booking-office,  stable,  and  loft,  but  that  one  Dann,  who  had  previously 
occupied  the  rooms  over  the  booking-office,  under  Gander,  ^e  former 
tenant,  refusing  to  quit,  the  plaintiff  had  never  had  possession  of  those 
looms.  Evidence  was  also  given  on  the  part  of  the  plaintiff,  of  injury 
and  loss  of  business  occasioned  by  the  seizure  and  removal  of  the  crane. 
*It  was  contended  on  behalf  of  the  plaintiff— first,  that  the  de-  r«442 
fendant  was  not  entitled  to  any  rent  at  all,  inasmuch  as  he  had  '* 
not  been  put  in  possession  of  the  entire  premises^-secondly,  that  the 
Hint  reserved  by  the  agreement  in  respect  of  the  <<  house  and  premises," 
viz.,  the  booking-office  and  rooms  over,  mentioned  in  the  earlier  part  of 
tlie  agreement,  being  by  the  express  terms  of  the  contract  payable  yearly^ 
the  distreiss  was  premature  and  unauthorized. 

For  the  defendant  it  was  insisted,  that,  by  the  true  construction  of  the 
^iiole  agreement,  the  rent  for  the  booking-office  and  rooms  over,  as  well 
as  that  for  the  stable  and  loft,  was  payable  qtuxrterly. 

His  lordship  told  the  jury,  that,  under  the  circumstances,  the  defend- 
ant had  no  right  to  distrain  for  the  entire  rent ;  and  he  left  it  to  them  to 
wf  whether  or  not  the  35/.  paid  into  court  was  a  sufficient  compensation 
for  the  injury  the  plaintiff  had  sustained. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  65/.  in  addition 
to  the  sum  paid  into  court. 

Chamnellj  Seijt.,  now  moved  for  a  new  trial  on  the  ground  of  misdit^c* 
^on.    He  submitted,  that,  although,  if  Dann  had  rightfully  kept  the 
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plaLatiflfout  of  possession  of  the  rooms  over  the  hooking-office,  it  might 
be  difficult  to  say  that  the  defendant  was  justified  in  distraining  for  the 
whole  rent,  still  the  jury  were  improperly  directed  as  to  the  legal  effect 
of  the  agreement,  which  he  insisted  made  the  entire  rent  of  75/.  payable 
quarterljf. 

CoLTMAK,  J.(a)  I  am  of  opinion  that  the  direction  of  Lord  DEmcAir 
was  correct  The  first  part  of  the  agreement  clearly  and  unequiyocally 
*4431  ^V^^^^^^  ^'^^  ^  *yMtr/y  rent  of  50/.(&)  for  the  «<  house  and  pre- 
^  mises, below  lately  occupied  and  used  as  a  booking-office."  The 
rest  of  the  premises  are  then  let  by  a  separate  description,  and  at  a  separate 
rent  of  25/.,  which  is  distinctly  reserved  to  be  paid  quarterly.  I  see  no 
reason  why  the  parties  might  not  by  one  agreement  let  two  difierent  sets 
of  premises  in  this  way,  at  separate  rents  pajrable  at  different  periods.  I 
think  the  first  part  of  the  agreement  clearly  makes  the  60/.  rent  payable 
yearly y  and  that  the  25/.  rent  only  is  payable  quarterly, 

Cbesswell,  J.  I  am  of  the  same  opinion.  By  the  agreement  the  de- 
fendant contracts  to  let  to  the  plaintiff  <<  the  house  and  premises  below, 
lately  occupied  and  used  as  a  booking-office  by  Mr.  Gander,  situate,  &c., 
at  a  yearly  rental  of  50/. ;"  and  then  it  goes  on  to  provide  that  she  diall, 
« in  consideration  of  the  yearly  rent  as  aforesaid  being  duly  paid,"  give 
the  plaintiff  quiet  possession  of  the  said  house:  and  the  plaintiff  agrees 
with  the  defendant  <<  to  pay  the  aforesaid  rent  of  50/.'*  Then  comes  the 
clause  as  to  the  stable  and  loft — a  likewise  the  stable  and  loft  over,  now 
occupied  by  Honey,  the  late  ostler,  at  ^Jurthtr  rental  of  25/.  per  annum, 
to  be  paid  on  the  usual  quarter  days.''  Here,  it  is  to  be  observed,  the 
phrase  is  changed,  «  further  rental"  being  substituted  for  the  expressions 
in  the  earlier  part  of  the  agreement,  ^^yearly  rental^"  and  «  yearly  rent." 
I  think  the  plaintiff  by  this  memorandum  clearly  undertook  to  pay  the  one 
rent  yearly,  and  the  other  quarterly,  and  not  otherwise. 

Ehle,  J.  A  yearly  rent  is  payable  only  once  in  a  year^  unless  the  ^^ 
servation  be  qualified  by  subsequent  words  making  it  pajrable  at  shorter 
intervals.     .  Rule  refused. 


(a)  Tindtl,  C.  J.,  wai  attending  the  aigument  of  the  eiown  jewM  e 
(6)  Not  payable  yearly,  except  in  the  ahnnce  of  an  eiprew  leeerratiMk 
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Caee  of  an  injuiy  to  the  plaintiflTa  nputation,  by  the  eale  by  the  defendant  of  gan-loekiofiB 
inferior  febric,  with  the  name  of  the  plaiotiff  stamped  thereon.  The  jury  baling  retomed  » 
Teidict  for  the  defendant,  npon  an  iaue  on  daroaget,  ultra  6/.  paid  into  courts  on  the  groand, 
that  the  aiun  paid  into  court  covered  the  pecuniary  damage  actually  aoatained  by  the  pUiDtiC 
the  court,  on  an  application  lor  a  new  trial,  declined  to  interfere. 

Case,  by  gun-smiths  of  celebrity  against  the  defendant,  for  fraudoientlj 
marking  and  selling  gun-locks  with  figures,  letters,  Sue.  resembling  the 


1  Manning,  Grangeb,  &  Scott.  444 

figoresy  letters,  &c.  of  the  plaintiffs,  nvfaereby  the  plaintifis  were  deprived 
of  certain  profits,  and  injured  in  their  reputation  as  gun«makers. 

The  defendant  pleaded,  first,  except  as  to  four  gun-locks,  not  guilty ; 
secondly,  except  as  before  excepted,  that  the  plaintiffs  did  not  make  and 
sell  guns,  &c.,  as  in  the  declaration  mentioned ;  thirdly,  pajrment  into 
cooit  of  5/. 

The  plaintiflb  joined  issue  upon  the  first  and  second  pleas,  and  to  the 
third  replied  damages  ultra. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Westminster  after* 
the  last  term,  it  Was  proved  that  the  defendant  had  made  four  gun-locks - 
npon  which  the  name  of  the  plaintifis  appeared  as  the  makers :  but  the 
sale  of  one  pair  only  was  proved.     It  appeared  that  the  profit  upon  the 
sale  of  gun-locks  varied  firom  31.  to  6/.  per  pair.  * 

The  jury  returned  a  verdict  for  the  defendant. 

Sir  T.  WUde^  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that 
the  jury  had  adopted  an  improper  mode  of  estimating  the  injury  of  which 
Ae  plaintiflb  complained,  which  was,  not  simply  that  they  had  been  de** 
prived  of  the  profit  upon  the  sale  of  so  many  locks  as  they  could  show  the 
defendant  to  have  sold  with  their  names  stamped  on  them,  but  that  their 
reputation  was  seriously  afiected  by  the  sale  of  a  spurious  and  inferior 
article  with  a  false  representation  that  it  was  of  their  manufacture. 

TiMDAL,  C.  J.  This  case  appears  to  me  to  fall  within  the  \^aa^ 
principle  of  those  in  which  the  courts  have  invariably  refiised  to  ^ 
disturb  verdicts  on  the  ground  of  the  inadequacy  of  the  damages.  Here- 
the  jury  have  virtually  estimated  the  injury  of  which  the  plaintiff  com-* 
plains  at  5/.,  which,  according  to  the  well-known  rule,  precludes  our 
interference  with  the  verdict  as  being  against  evidence :  and  this  is  but 
the  same  motion  in  a  different  shape.  I  admit  the  importance  to  a 
manufiicturer  that  he  should  be  protected  against  a  fraud  of  this  de- 
scription; but,  regard  being  had  to  the  rules  by  which  we  are  governed 
in  these  cases,  I  think  we  cannot  accede  to  the  present  application. 

The  rest  of  the  court  concurred.  Rule  refused.(a) 

(a)  See  Gibh$  c.  TVnna/cy,  poet 


MOORE  r.  DARLEY.    April  21. 

It  if  no  ezease  for  not  applying  within  the  proper  time  to  let  aade  an  awaid,  that  the  parly 
had  been  prevented  from  obtaining  a  knowledge  of  ita  contenta  by  the  arbitrator'a  improper^ 
drnnanding  an  extortionate  aam  for  his  fees. 

Tms  cause  and  all  matters  in  difference  between  the  parties  were  re- 
ferred to  lay  arbitrators,  who  made  their  award  before  Hilary  term  last, 
and  gave  notice  to  the  parties  that  it  was  ready  to  be  delivered  to  them, 
or  either  of  them,  on  payment  of  154/.  for  their  expenses.    The  plaintiff^ 
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cbnceirihg*  tbis  to  be  a  grossly  extortionate  demand,  declined  to  tdce  up 
the  award.  The  defendant,  however,  took  it  up,  and  gave  the  plaintiff 
notice  of  its  contents  on  the  last  day  of  Hilary  term.  By  the  award,  the 
plaintiff  was  ordered  to  pay  to  the  defendant  44/, 

Sir  T.  WUdey  Serjt.,  was  now  instructed  to  moye^  on  the  part  of  tke 
*4461    P^^-^>  ^^  ^^^  aside  the  award.   He  *relied  upon  the  above  facts 
.   as  an  excuse  for  the  lateniess  of  the  applicatioh  ;  citing  BeymoUs 
▼.  AskeiD^  5  Dowl.  P.  C.  682,  for  the  purpose  of  showing,  that,  in  a  ea^ 
not  within  the  statute  9  &  10  W.  3,  c.  15,  the  court  will  relax  the 
severity  of  the  nile,  provided  the  circumstances  will  warrant  it,  tbotif^ 
in  general  they  wiH  adopt  that  rule  as  a  guide  to  their  discretion.    [Tni« 
DAL,  C.  J.    In  P(ftter  v.  Jfeummy  2 C,  M.  &  R.  742,  Tyrwh.  &  Gr.  29, 
4  Dowl.  P.  C:  504,  these  cases  are  all  put  upon  the  same  footing.]    It 
would  be  a  grievous  hard^ip  on  the  plaintiff  to  be  deprived  of  an  oppor- 
ttmity'of  moving  to  set  aside  the  award,  by  the  misconduct  of  the  arbi- 
trators in  withholding  it  until  payment  of  so  exorbitant  a  charge.    [Tbi- 
DAL,  C.  J.     In  MtJirthur  v.  Campbell,  2  Nev.  k  M.  444, 6  B.  &  Ad.  518, 
tiie  court  of  King's  Bench  held  a  similar  excuse  insufficient.    And  we 
came  to  the  same  determination  in  the  subsequent  case  otMusselbfXHJcJ, 
Dunkm,  9  Bingh.  605,  2  M.  &  Scott,  740,  1  Dowl.  P.  C.  722.   There,  a 
cause  was  referred  at  the  assizes  (without  a  verdict  being  taken)  to  a  lay- 
man.   The  arbitrator  on  the  19th  of  May  gave  notice  to  the  parties  that 
liis  award  was  ready  to  be  delivered  to  them,  on  paynient  of  certain  fees, 
which  were  deemed  exorbitant.    In  Trinity  term  following,  the  coml 
made  a  rule  absolute  for  referring  the  arbitrator's  charge  to  the  prothoao 
tary  for  taxation.     The  prothonotaiy,  after  the  expiration  of  the  tenn, 
proceeded  with  the  taxation,  and  reduced  the  fees.    The  defendant  oa 
tlie24th  of  November  pud  those  fees,  and  obtained  the  award.  On  the  26th, 
&e  last  day  of  Michaelmas  term,  the  plaintiff  moved  to  set  aside  the  award. 
And  it  was  heldthat  the  application  wastoo  late.  Ca£sswELL,J.  The  plain- 
tiff might  have  applied  to  the  court  in  Hilary  term  to  refer  the  arbitraton* 
charge  to  the  master  for  taxation,  as  appears  to  have  been  done  in  (be 
*4471    ^^^  ^^  cited.],  *The  case  is  one  of  great  hardship  on  the  plain- 
tiff,  whose  conduct  throughout  has  been    perfectly  bond  fide 
[Cresswixl,  J.     The  defendant  mi^t  with  equal  band  fides  have  de- 
clined to  take  up  the  award  until  after  the  expiration  of  the  time  for 
moving  to  set  it  aside.     The  plaintiff  is  seeking  to  take  advantage  of  a 
payment  made  by  the  defendant^  which  he  did  not  choose  to  make  himself.] 
•   TmDAL,  G.  J.    The  cases  are  so  very  strong  against  the  apjJication, 
fiiat  I  think  it  would  be  a  useless  waste  of  expense  to  grant  a  rule. 

The  rest  of  the  court  concuning. 

Sir  T.  WUd€  took  no  rule.(a) 

(a)  8ee  DotM  t.  Gingdl,  8  Mtnn.  A;  Or.  870, 8  fioolt,  N.  R.  179,  whm  it  wtf  heldtW 
Aie  eourt  hai  no  general  jurisdiction  over  arbitraton  as  to  the  amount  of  fees  cfaaivod  ^7  <^^ 
ivIwCher  the  n&nioct  be  under  a  rule  of  court  or  not. 
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Li  the  Matter  of  the  Wife  of  GEORGE  APPERTON.    JprU  22. 

TfteoaQfttUowedaecmimWimlbrtakiiif  dwaeknovv^^  a  HMunriBd  woaw> 

at  Sjrdnejt  in  New  Soulh  Wales,  to  go  out  with  a  blank  for  her  Chxistian  name. 

*  Talfovbd,  Serjt.,  moved  that  a  commission  might  be  pennitted  to  go 
to  oommisnoners  for  the  purpose  of  taking  the  acknowledgment  of  a  deed 
bj  a  married  woman  at  Sydney,  New  South  Wales,  a  blank  being  left 
therein  for  her  Christian  name,  which,  the  marriage  having  taken  place 
at  Sydney,  was  not  known  to  any  person  here.  The  difficulty  arose  from 
Ae  eighty-third  section  of  the  3  &  4  W.  4,  c.  74,  which  authorizes  this 
eourt,  or  any  judge  thereof,  <<  to  issue  a  commission  specially  appointing 
any  persons  therein  named  to  be  commissioners  to  take  the  acknowledge 
meat  of  any  'married  woman,  to  be  therein  named^  of  any  such  t^aaq 
deed  as  aforesaid."  [Tqidal,  C.  J.  The  case  is  not  free  from  '- 
difficulty,  inasmuch  as  the  name  of  baptism  is  the  only  indelible  name  of 
fke  party.]  The  lady  will,  of  course,  make  the  conveyance  by  her  pn> 
per  name ;  the  blank  will  appear  only  in  the  commission. 
<  Per  curiam.  Upon  consideration,  we  think  it  not  unreasonable  that 
the  commission  should  go  in  blank,  as  prayed.  Care  must,  however,  be 
takra  that  the  party  is  identified  by  proper  affidavits  when  the  commis* 
non  is  returned.  Fiat. 


DOE  dem.  STEVENSON  v.  GLOVER.    JlprU2B. 

L  dennd  hia  copyhold  and  real  eetates  to  B.  hie  heiri  and  amgna;  hat,  in  «cafa  B.  thaQ 
depart  tliif  lilb  without  leaving  any  ieeuee  of  hia  body  lawfully  begotten  then  liTing,  or  being 
noBoeh  iarae  and  B.  ehatt  not  have  di^pond  and  parted  with  hie  intereetof,  in,  and  to  the  eaid 
copyhold  eitate,*'  then  he  devised  the  lame  onto  and  to  the  nee  of  C,  her  heirs  and  assigns  i 

'  '^Htldj  that  the  limitation  over  to  0.  vru  valid,  and  took  eflect  on  the  death  of  B.  withoot 
iaraa,  and  withoot  having  parttd  with  his  interest  by  enrrender  or  by  deed  in  hie  lifirtinie, 
and  that  a  tettamttUary  diqpoeition  by  A.  was  inoperative* 

This  igrns  an  action  of  ejectment,  brought  to  recover  a  close,  with  the 
«ppinrtenances,  which,  before  and  at  the  several  times  hereinafter  men- 
tioned, and  also  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, had  been  and  was  within  and  parcel  of  the  manor  of  Woodborough, 
in  the  county  of  Nottingham,  and  a  customary  tenement  thereof;  and  in 
wUch  manor  customaiy  tenements  had  been,  for  all  the  time  aforesaid, 
devisable  by  last  will  and  testament,  and  descendible  firom  ancestor  to 
heik^. 

Mordecai  Glover,  the  father,  before  and  at  the  time  of  making  his  last 
will  and  testament  hereinafter  mentioned,  and  from  thence  until  and  at 
the  time  of  his  *death,  was  seised  of  and  in  the  said  close,  with    re^^g 
the  appurtenances,  of  his  customary  estate,  and  which  was  de-    '* 
seendible  and  devisable  as  aforesaid ;   and  the  said  Mordecai  Glover, 
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being  so  seised  as  aforesaid,  after  having  duly  surrendered  the  said  cliisei 
with  the  appurtenances,  to  the  use  of  his  will,  did,  on  the  8th  of  May, 
1802,  duly  make  and  publish  his  last  will  and  testament  in  writing,  ddy 
executed  and  attested  as  by  law  required  to  pass  real  estates,  and  did 
thereby,  amongst  other  things,  give  and  devise  the  said  close,  with  the 
appurtenances,  amongst  other  premises,  as  follows,  and  by  the  following 
description,  that  is  to  say,  « I  give  and  devise  unto  my  dear  wife,  Anni 
Glover,  all  those  my  customary  or  copyhofd  messuages,  cottages,  lands, 
tenements,  hereditaments,  and  real  estates,  whatsoever,  situate  and  being 
in  the  parish  of  Woodborough  aforesaid,  (meaning  the  paiidi  of  Wood- 
borough  in  the  county  of  Nottingham,  and  meaning,  amongst  other  pre- 
mises, the  said  close  with  the  appurtenances,)  or  elsewhere  in  the  United 
Kingdom  of  Great  Britain  and  Ireland :  to  hold  the  same  unto  my  said 
wi£e,  Anna  Glover,  and  her  assigns,  for  and  during  the  term  of  her  natoial 
life ;  and,  from  and  immediately  after  her  decease,  then  I  give  and  de» 
vise  all  and  singular  my  aforesaid  messuages,  lands,  tenements,  heredi- 
taments, and  real  estates  whatsoever,  unto  my  son,  Mordecai  Glover,  and 
his  heirs  and  assigns  for  ever:  to  hold  to  him  and  to  his  heirs  and  assigns 
for  ever ;  but,  in  case  my  said  son,  Mordecai  Glover,  shall  happen  to 
depart  this  life  without  leaving  any  issue  of  his  body  lawfully  begotten 
then  living,  or  being  no  such  issue,  and  he  my  said  son  shall  not  have 
disposed  and  parted  with  his  interest  of,  in,  and  to  the  aforesaid  copyhold 
estate  and  premises,  then  and  in  such  case,  I  give  and  devise  the  same 
customary  or  copyhold  messuages,  cottages,  lands,  tenements,  heredita- 
M501  iQ^^^S)  ^^d  real  estates  unto,  and  to  the  use  of,  my  illegitimate 
-'  ^daughter  Ann  Stevenson,  the  wife  of  John  Stevenson,  of  Epper- 
stone,  in  the  said  county  of  Nottingham,  farmer,  late  Ann  Bradley,  (the 
daughter  of  Anna  Bradley,)  and  *  of  her  heirs  and  assigns  for  ever." 

The  said  Mordecai  Glover,  the  father,  shortly  after  making  his  said 
will,  died  without  revoking  or  altering  his  said  will,  leaving  his  said  son, 
Mordecai  Glover,  and  the  said  Ann  Stevenson,  him  surviving ;  which 
said  Anna  Glover,  upon  his  death,  became  entitled  to,  and  entered  upoD, 
the  said  close,  with  the  appurtenances,  by  virtue  of,  and  according  to, 
the  said  devise  thereof  to  her,  and  continued  possessed  of,  and  held  and 
enjoyed,  the  same  by  virtue  of  the  same  devise  until  her  death,  which  took 
place  in  the  year  1824. 

Upon  the  death  of  the  said  Anna  Glover,  and  in  or  about  the  year  la^ 
aforesaid,  the  said  Mordecai  Glover,  to  whom  the  said  close  was  devised 
as  aforesaid, — and  who  is  hereinafter  described  and  referred  to  as  and 
by  the  description  of  Mordecai  Glover  the  son — became  entitled  to,  and 
did  enter  upon,  the  said  close,  with  the  appurtenances,  and  afterwards, 
on  the  6th  day  of  April,  1825,  was  duly  admitted  tenant  of  the  said  cIosBi 
with  the  appurtenances,  according  to  the  custom  of  the  said  manor,  and 
from  thence  until  and  at  the  time  of  his  death  was  tenant  of  the  said 
close,  with  the  appurtenances,  and  seised  thereof)  as  of  his  customarjr 
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estate :  and  such  admittance  of  the  said  Mordecai  Glover  the  son  was 
in  die  words  following  :^- 

«<  The  manor  of  Woodborrow,  to  wit.-^The  view  of  frank-pledge  with 
the  customary  or  copyhold  court  and  court-baron  of  the  Rev.  E.  G. 
Marsh,  clerk,  prebendary  of  die  prebend  of  Woodborrow  aforesaid,  holden 
at  Woodborrow,  in  and  for  the  said  manor,  the  5th  day  of  April,  in  the 
sixth  year  of  the  reign  of  our  sovereign  lord  George  the  Fourth,  by  the 
grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  king, 
^defender  of  the  faith,  and  in  the  year  of  our  Lord,  1825,  before  t^aki 
G.  H.  Barrow,  Gent.,  one  of  the  stewards  of  the  manor  aforesaid. 
To  this  court  cometh  Mordecai  Glover,  of  Woodborrow,  in  the  county 
of  Nottin^am,  fanner,  the  only  son  and  customary  heir,  and  also  devisee 
in  fee  in  remainder,  named  in  the  last  will  and  testament,  of  Mordecai 
Glover,  late  of  Woodborrow  aforesaid,  farmer,  deceased,  (here  in  court 
produced  and  allowed,  and  amongst  the  court-rolls  of  this  manor  en- 
rolled,) in  his  proper  person,  and  here  in  full  and  open  court,  doth  hum- 
bly pray  to  be  admitted  tenant  to  all  and  singular  the  customary  or  copy* 
hold  messuages,  cottages,  closes,  lands,  tenements,  and  hereditaments 
whatsoever,  situate  and  being  in  the  parish  of  Woodborrow  aforesaid,  or 
dsewhere  within  the  said  manor,  which  were  given  and  devised  to  him 
tfie  said  Mordecai  Glover  the  son,  his  heirs  and  assigns  for  ever,  after  the 
decease  of  Anna,  the  widow  of  the  said  Mordecai  Glover,  both  deceased, 
in  and  by  the  said  will  of  the  said  Mordecai  Glover,  the  father,  deceased, 
or  which  descended  and  came,  or  ought  to  have  descended  and  come, 
to  him  the  said  Mordecai  Glover  the  son,  by  and  immediately  afler  the 
death  of  his  said  father,  the  said  Mordecai  Glover,  deceased ;  together 
widi  all  and  every  the  rights,  members,  and  appurtenances  thereto 
belonging.  And  hereupon  the  lord  of  the  manor  aforesaid,  by  the 
steward  aforesaid,  granted  seisin  of  the  same  premises  unto  the  said 
Mordecai  Glover  the  son,  by  the  rod,  according  to  the  custom  of  the  said 
manor :  to  have  and  to  hold  to  him  the  said  Mordecai  Glover  the  son, 
his  heirs  and  assigns,  for  ever,  according  to  the  same  custom,  of  the  lord 
of  the  said  manor  and  his  successors,  by  the  rents,  customs,  and  services 
dierefore  due  and  of  right  accustomed:  and  he  giveth  to  the  lord  for  a 
fine  for  such  his  estate  and  ingress  so  thereof  had,  2$.  lid. ;  and  so  is 
admitted  tenant  in  the  form  aforesaid." 

*The  said  Mordecai  Glover  the  son,  after  he  had  been  ad-  t^am 
mitted  as  aforesaid,  and  while  he  was  seised  of  the  said  close, 
with  the  appurtenances,  as  aforesaid,  did,  on  the  16th  of  July,  1841, 
duly  make  and  publish  his  last  will  and  testament  in  writing,  duly  exe* 
cuted  as  by  law  required  to  pass  real  estates;  and  did  thereby  give 
and  devise  the  said  close,  with  the  appurtenances,  amongst  other  things, 
as  follows,  and  by  the  following  description,  that  is  to  say — « I  give  and 
devise  all  my  freehold  and  copyhold  messuages,  lands,  hereditaments, 
and  premises  situate  at  Woodborrow  aforesaid,  (meaning,  amongst  other 
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immises,  the  said  close  with  the  appurtenances,)  and  all  other  my  real 
estate  whatsoever  and  wheresoever,  and  all  my  money,  goods,  chattdsi 
and  personal  property,  unto  my  wife  Sarah,  her  heirs,  executors,  admi- 
nistrators, and  assigns,  for  ever,  die  paying  thereout  all  my  just  debtSy 
funeral  and  testamentary  expenses.  And  I  appoint  my  said  wife  aciit 
executrix  of  this  my  wilL" 

The  said  Mordecai  Clover  the  son,  after  making  his  said  will,  and 
whilst  he  was  seised  of  the  said  close,  with  the  appurtenances,  as  afore* 
said,  died  on  the  28tfa  of  May,  1843,  without  revoking  or  altering  his 
said  will,  and  without  leaving  any  issue  of  his  body  lawfully  begotten 
then  living,  and  without  having  had  any  issue,  and,  except  by  making 
his  said  v^,  and  the  operation  and  effect  (if  any)  thereof,  without  having 
disposed  of  and  parted  with  his  interest  of,  in,  and  to  the  said  close,  with 
the  appurtenances. 

The  said  Saradi  Glover  survived  her  said  husband,  the  said  Mordecai 
Glover  the  son,  and,  upon  his  death,  entered  upon  the  said  close,  with 
.the  appurtenances ;  and  on  the  2d  of  August,  1843,  she  was,  by  the  Rev. 
E.  G.  Marshy  clerk,  ihea  beii^  lord  of  the  said  manor,  by  R.  B.  Barrow, 
gent.,  his  steward  of  the  said  manor,  duly  admitted  tenant  of  the  said 
*4631  ^^^'  ^^  ^^  Appurtenances,  and  continued  tenant  of  the  said 
close,  with  the  appurtenances,  from  the  time  when  she  was  m 
admitted  as  aforesaid  until  the  present  time.  [The  case  then  set  out  the 
admittance  of  Sarah  Glover  at  a  special  customary  or  copyhold  court 
holden  on  the  7th  of  August,  7  Vict,  1843,  on  payment  of  a  fine  of  4f.] 

The  said  Ann  Stevenson  died  on  the  21st  of  February,  1831,  intestate, 
and  leaving  William  Stevenson,  the  lessor  of  the  plaintiff  in  this  cause, 
her  surviving ;  and  which  said  William  Stevenson  was  the  youngest  son, 
and  customary  heir  of  the  said  Ann  Stevenson,  according  to  the  cusIob 
of  the  said  manor. 

On  the  29th  of  August,  1843,  the  said  William  Stevenson  was,  by  die 
^id  £.  G.  Marsh,  cleik,  then  being  lord  of  the  said  manor,  by  R.  B. 
Barrow,  gentleman,  his  steward  of  the  said  manor,  admitted  tenant  of  the 
said  close,  with  the  appurtenances.  [The  case  set  out  the  admittance  of 
William  Stevenson  at  a  special  customary  or  copyhold  court  holden  oa 
the  29th  of  August,  7  Vict.,  1843,  on  payment  of  a  fine  of  1^.  lid.] 

It  has  been  agreed  between  the  parties  that  the  court  shall  be  at  libertjr 
to  make  any  presumption,  and  presume  any  fact  or  fiicts,  matter  or  mat- 
ters, in  the  same  manner  as  a  jury  might  have  done  upon  a  trial. 

The  question  for  the  opinion  of  the  court  is — ^whether  the  said  William 
Stevenson,  the  lessor  of  the  plaintiff,  on  the  29th  of  August,  1843,  was 
entitled  to  the  said  close,  with  the  appurtenances.  If  the  court  are  of 
opinion  that  he  was  then  entitled  to  the  same,  the  judgment  ia  to  be  en- 
tered for  John  Doe,  the  nominal  plaintifl^  against  the  said  Sarah  Gbver, 
the  defendant,  by  default,  or  otherwise,  as  ^e  court  shall  direct ;  and  the 
said  William  Stevenson's  costs  of  and  xdatiiig  to  this  case  are  to  be  in 


1  MA19NnfO»  GeAN€ER,  &  SOOTT/  i9$ 

doded  in,  and  taxed  as  part  of,  the  plaintiff^s  costs.  Bat,  if  the  oawt 
are  of  a  contrary  opinion^  then  the  said  Sarah  Glover,  the  defendant,  19 
*to  be  at  liberty  to  sign,  and  enter  up,  a  judgment  of  non-pros.  r^^R^ 
as  for  not  replying,  or  otherwise,  as  the  court  shall  direct,  and  *' 
the  said  Saiab  Glover's  costs  of  and  relating  to  this  case  are  to  be  in? 
duded  and  taxed  as  part  of  her  costs. 

The  case  now  came  on  for  argument. 

Sir  T.  WUde^  Serjt,  for  the  plauitifi:(a)    The  limitation  over  to  the 
testator's  illegitimate  daughter,  Ann  Stevenson,  was  a  good  limitatioii 
))j  way  of  executory  devise,  and,  in  the  events  that  have  happened,  vis.» 
the  death  of  Mordecai  Glover  the  son,  without  having  executed  any  con- 
veyance of  the  estate  in  his  lifetime,  such  limitation  took  eQect ;  and, 
consequently,  the  lessor  of  the  plaintiff,  the  customary  heir  of  Ann  Ste* 
venson,  is  now  entitled  to  the  possession.    The  first  part  of  the  devise 
to  Mordecai  Glover  the  son  is  undoubtedly  suflicient  to  convey  to  bim 
a  £?e :  but  the  estate  so  given  is  qualified  and  restrained  by  the  ^ubse* 
quent  limitation,  directing  that  the  property  shall  go  over  to  the  daug^f 
in  the  event  of  the  son  not  disposing  or  parting  with  it  in  his  lifetime* 
The  power  thus  given  him,  he  clearly  did  not  exercise ;  f<Nr  he  died 
seised.    That  this  is  a  good  executory  devise,  is  clear  from  numerous 
authorities.     Thus,  in  Porter  v,  Bradley^  3  Tr.  143,  it  was  expressly  de- 
tennined,  that,  if  lands  be  devised  to  A.,  his  heirs  and  assigns  lor  ever, 
uid  if  he  die  leaiAng  no  issue  behind  him^  then  over,  the  limitation  over  is 
good  by  way  of  executory  devise.    Though  the  opinion  expressed  b]r 
Lord  Kemyon  in  that  case,  negativing  the  distinction  taken  by  Lord 
Maggleshbld  in  Forth  v.  Chapnymy  1  P.  Wnos.  663,  as  *to  the    r«455 
ineanii^  of  the  words  «  dying  without  issue,"  as  applied  to  real 
or  to  personal  estate,  has  since  been  considered  to  be  incorrect — ^per 
Lord  ISdJiOVy  in  Crooke  v.  tk  Vandes^  9  Ves.  197,(i) — still  the  authority 
of  the  case,  for  the  purpose  for  which  it  is  now  cited,  has  never  been  dis- 
puted.   The  distinction  above  alluded  to  was  recognised  by  Lord  Lamqt 
DALE,  M.  R.,  in  the  recent  case  of  Byr^  v.  Lord  Strqfordf  5  Beavai^ 
568,  where  his  lordship  observes :  <<  I  conceive,  that,  in  the  endeavour 
to  discover  the  intuition,  it  is  necessary  to  look  at  all  the  dispositions  he 
has  made  by  his  wiU,  and  to  consider  the  effect  of  them,  and  that  the 
circumstance  of  his  giving  the  real  and  personal  estates  together,  and 
intending  them  to  go  together^  is  not  to  be  disregarded*  But  it  has  been 
established  that  the  words  of  a  will  must  be  construed  with  reference  to 
the  subject-matter,  and  that  the  same  words,  even  in  the  same  sentence, 
may  have  one  effect  in  their  application  to  real  estate,  and  another  tSeet 
ia  their  application  to  personal  estate."   .Assuming  theA,  that  the  gift 

J«)  The  point  muked  lor  aigiiiiMnt  on  the  part  of  tho  plaintiff  in  the  pepei^booki,  wtn^  that, 
br  the  beta  itated  in  the  caia^tba  limitatioa  over  in  thawiU  of  Mei^cai  Q]0W|the  Mmu, 
!•  Aaa  BlBvenaon,  took  dfect 
(6)JMaaatfiaeaswcollB6tadinCnii8a*anifeal,^foLfLpi^40l|ilMf.    . 
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is  an  executoxy  derise,  cutting  down  the  interest  which  the  son  wn  to' 
take,  upon  the  happening  of  certain  events,  which  have  happened.  The 
only  question,. therefore^  for  our  consideration  is,  what  was  the  intention 
dfthe  testator.  Upon  that  point,  also,  the  case  appears  to  me  to  be  free 
from  doubt.  After  giving  to  his  wife  an  estate  for  life  in  all  his  custom- 
ary or  copyhold  and  real  estates,  the  testator  proceeds : — «  and,  from  and 
immediately  after  her  decease,  then  I  give  and  devise  all  and  singular 
my  aforesaid  messuages,  lands,  &c.,  unto  my  son  Mordecai  Glover,  and 
his  heirs  and  assigns  for  ever,  to  hold  to  him  and  his  heirs  and  assigns 
for  ever ;  but,  in  case  my  said  son  Mordecai  Glover  shall  happen  to  de- 
part this  life  without  leaving  any  issue  of  his  body  lawfully  begotten  dies 
living,  or  being  no  such  issue,  and  he  my  said  son  shall  not  have  dk/atd 
and  parted  with  his  inferest  of,  in,  and  to  the  aforesaid  copyhold  estate 
and  premises,  then,  and  in  such  case,  I  give  and  devise  the  same  cus^ 
tomary  or  copyhold  messuages,  &c.,  and  real  estate,  unto  and  to  the  use 
of  my  illegitimate  daughter  Ann  Stevenson,  and  of  her  heirs  and  assigns 
for  ever.''  The  words  <<  parted  with,"  which  are  in  apposition  to,  seem 
to  me  to  be  explanatory  of,  the  prior  and  more  general  word  <<  dispose," 
and  clearly  to  indicate  a  disposition  or  parting  with  the  estate  by  the 
devisee,  by  a  conveyance  that  was  to  have  its  complete  effect  and  open- 
tion  tn  Us  UfeHme*  K  «  parted  with"  had  been  the  sole  phrase  used,  it 
could  only  have  been  satisfied  by  a  conveyance  by  a  deed  executed  by 
die  party  in  his  lifetime :  and,,  when  we  find  the  two  expressions  tfans 
coupled  together,  I  think  we  cannot  give  a  more  extended  interpretation 
'M601  ^^  ^  word  (^disposed"  than  the  sentence  would  have  been  *8ii8- 
ceptiblie  of  if  that  word  had  not  been  found  in  it.  But,  even  if  it 
had*  rested  upon- the  word  *<  disposed,"  I  should  have  inclined  to  hold, 
upon  the  principle  that  a  will  is  ambulatory,  and  speaks  only  from  the 
time  of  the  testator's  deaths  that  a  devise  of  &e  estate  in  question  vas 
not  a  dtsparing-ot.  it  within  the  meaning  of  this  will.  The  fair  inference 
axismg  from  the  whole  scope  of  the  will  tends  to  the  same  conchision* 
The  testator,. in  the  first  place,  gives  the  estate  to  his  son  and  to  his  heirs, 
should  he  have  any ;  and  he  gives  him  full  power  to  dispose  of  it  in  his 
lifetime.  But  he  goes  on  to  evince,  in  the  event  of  his  son  dying  ssd 
having  no  issue,  a  natural  desire  that  the  estate  should  go  to  his  illegiti- 
mate daughter,  provided  his  son's  wants  should  not  have  made  it  neces- 
sary for  him  to  part  with  it  in  his  lifetime.  And  this  was  by  no  means 
an  unreasonable  mode  of  dealing  with  the  property.  For  these  reasons^ 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 

CbiiTMur,  J.  I  am  unable  to  perceive  any  objection  to  the  gift  over 
in  this  case,  as  an  executory  devise.  There  is  nothing  in  it  that  is  repug- 
nant to,  or  inconsistent  with,  the  prior  devise :  nor  does  it  operate  any 
restraint  on  alienation ;  on  the  contrary,  it  expressly  recogniaeathe  povtf' 
of  the  son  to  alien  the  estate  during  his  lifetime.  Then  comes  the  qoes 
tion  whether  or  not  the  son  has  disposed  and  parted  with  the  estate*  >** 
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coiding  to  the  intention  of  the  testator.  Construing  those  words  gram- 
mlkaUyy  they  clearly  point  to  an  act  to  be  done,  and  to  take  effect,  in 
the  lifetime  of  the  son.  The  words  are — <<  in  case  my  said  son  shall  not 
have  disposed  and  parkd  wUh  his  interest  of,  in,  and  to  the  aforesaid 
eopyhold  estate  aAd  premises,  then  and  in  such  case,  I  give  and  devise 
the  same  customary  or  copyhold  messuages,  &c.,  and  real  estate,  unto, 
and  to  the  uae  o(^  my  illegitimate  daughter  Ann  Stevenson,  and  of  her 
heirs  and  assigns  *for  ever."  To  what  period  do  these  words  r»4g« 
^  disposed  and  parted  vrith"  apply  ?  Qearly,  to  the  time  of  the 
son's  death  :(a)  and  at  that  time  he  had  not  done  any  thing  to  divest  the 
estate  out  of  him.  The  construction,  therefore,  upon  which  the  lessor 
of  the  plaintiff  relies,  is  evidently  the  true  one.  And  this  construction 
leads  to  no  incongruity  or  absurdity :  it  is  a  veiy  rational  and  prop^ 
mode  of  disposing  of  the  estate.  If,  as  was  suggested  by  my  brother 
CaesswBUi  the  son,  having  no  children,  shoulid  wish  to  dispose  of  the 
eirtate  in  his  lifetime,  the  testator  leaves  him  at  full  liberty  to  do  so :  but^ 
ia  the  event  of  his  not  having  exercised  that  power,  and  dying  childless, 
the  intention  of  the  testator  was,  that  his  own  illegitimate  daughter, — 
whom  he  was  under  a  moral  obligation  to  provide  for, — should  have  the 
estate,  and  not  that  the  son  should  have  power  to  dispone  of  it  by  will, 
in  the  manner  he  has  assumed  to  do. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  It  has  hardly  been 
debied  that  the  disposition  in  favour  of  the  testator's  illegitimate  daugh- 
ter was  a  good  executory  devise,  in  the  first  instance.  There  was  no 
condhion  that  was  repugnmit  to,  or  inconsistent  with,  the  prior  devise  to 
the  son.  The  son  might  have  prevented  the  devise  over  from  taking 
effect,  by  disposing  of  the  juropeity  in  his  lifetime.  But,  in  the  event 
of  his  not  exercising  that  power,  the  estate  is  given  over,  and  nothing 
remains  for  him' to  part  with  by  his  will. 

£ax<E,  J.  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment The  intention  of  the  testator  evidently  was,  to  give  to  his  son 
absolute  dominion  over  the  estate,  provided  he  chose  to  exercise  that 
dominion  in  his  lifetime,  but  not  to  leave  to  him  the  selection  of  r^Aj^o 
*the  object  of  nis  bounty  by  his  will.  Such  appears  to  me  to  '- 
have  been  the  mtebtion  of  the  testator ;  and  I  think  the  words  he  has 
^ed  are  incompatible  with  any  other  construction.  The  restriction  im- 
posed upon  the  power  of  alienation  became  effectual  by  the  son  dying 
sei8ed.(&)  For  these  reasons^  I  am  of  opinion  that  the  case  of  the  de- 
fendant, who  claims  under  the  son's  will,  fails. 

Judgment  for  the  plaintiff^(€) 

(«)  t\aBMpp0tn  fKmi  did (m«e lyled;  tbewoidff  «diBll  not  have" being  equiyalent  to  "atuXL 
Dot  ainady  have." 

(&)  QNcr<,wlietfaer  Mordecai  Glover,  the  ion,  might  not  have  defeated  the  execatorf  deym, 
»J  a  ditpoBtion  by  deed,  tubfeet  to  a  power  of  revocation, 

(c)  The  devtie  to  Ann  Bradley  appean  to  be,  grammatically  at  leait,  informal,  in  omilling 
^  w«di «  unto  and  to  the  use"  at  the  aiteriak,  auprdt  460.  la  consequence  of  thif  omiflun 
^^  k,  perhaps  in  etrictneai,  no  defiee  of  the  fee  to  her  at  alL 
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A  priioiMr  in  eoflodj  under  prooeM  of  contempt  of  thii  ooiirt»  is  liable  to  be  diaifed  in  exi 

tion  nxpotk  a  judgment  in  this  ooort  in  the  oidinarj  way. 

Channell,  Serjt.,  moved  to  charge  the  defendant,  a  prisoner,  in  exe- 
cution. 

The  defendant,  in  person,  objected  that  he  could  not  properly  be 
charged  in  execution  in  this  suit,  inasmuch  as  he  had  never  been 
arrested  upon,  or  served  with,  any  civil  process,  but  was  in  custody  only 
under  a  commitment  by,  this  court  for  a  contempt  of  court  in  not  answer- 
ing to  certain  interrogatories  that  had  been  exhibited  against  him  in  a 
cause  of  Roden  v.  Wood^  and  also  under  a  re-commitment  by  the  court 
of  Chancery  for  a  contempt  of  that  court.  [Cbesswell,  J.  The  original' 
commitment  by  this  court  is  not  superseded  by  the  re-commitment  by  the 
court  of  Chancery. 

^4631  ^Chormettf  Serjt.,  submitted  that,  although  in  custody  for  a 
contempt,  the  defendant  was  liable  to  be  brought  up  to  be 
charged  in  execution,  in  the  same  manner  as  if  he  had  been  in  custody 
under  the  ordinary  process  of  the  court.  [BykSf  Serjt.,  amicus  cirue, 
referred  to  the  case  of  Gibb  v.  Kingj  ante,  p.  1.] 

TiNDAL,  C.  J.  I  am  unable  to  see  any  reasonable  ground  of  objectioD 
to  charging  the  defendant  in  execution  in  this  case.  It  is  true  &at  this 
court  cannot,  by  its  ordinary  process,  thus  deal  with  a  prisoner  in  crwiM 
custody,  inasmuch  as  that  would  be  open  to  the  objections  pointed  out 
in  the  case  to  which  my  brother  Byles  has  referred  us.  But  I  look  upon 
this  defendant  as  being  just  as  much  a  prisoner  in  the  custody  of  the 
jailor  of  this  court  as  if  the  Fleet  prison  were  still  existing  as  the  pecu- 
liar prison  of  (he  court ;  for,  the  operation  of  the  statute  6  &  7  Vict  c. 
20,  is,  to  make  the  Queen's  Prison  the  prison  of  all  the  courts,  in  the  same 
manner  as  the'Queen's  Bench  Prison  was  formerly  the  prison  of  the  courts 
of  Queen's  Bench  and  Exchequer,  and  the  Fleet  Prison,  that  of  the  court 
of  Chancery  and  of  this  court. 

The  defendant  in  the  present  case  being  in  custody  for  a  contempt  of 
this  court,  I  see  no  difficulty  m  the  plaintiff's  charging  the  defendant*, 
and  our  committing  him,  in  execution  in  the  way  in  which  prisoners  in 
custody  under  the  process  of  the  court  are  ordinarily  charged  and  com- 
mitted. 

The  rest  of  the  court  concurring. 

The  prisoner  was  committed  in  txecotioiL 
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An  order  for  a  joint  oommiMion  to  examine  witneews  in  Ireland,  beeides  the  niaal  proviiion 
fiir  fbe  deliveiy  of  interrogatoriee  and  croaa^interrogatories  by  each  party  to  the  odier,  em- 
powered the  comminionera  to  put,  or  caaae  to  be  pnt,  additional  qaeations  when  it  should 
apptar  to  them  to  be  necessary  and  proper,  such  questions  to  be  put  down  in  writing  and 
letnmed  with  the  answers,  together  with  the  interrogatories  and  answers  under  the  oommis- 
■0D>— JieM^  that  this  power  was  not  well  exercised  by  the  commissioners  allowing  the  agent 
for  one  of  the  parties  to  pat  additional  questions,  subject  to  the  objection  raised  by  the  other 
partf. 

AfiSUMPsiTy  for  work  and  labour,  money  lent,  money  paid  by  the 
plaintiff  for  the  use  of  the  defendant,  commission^  and  money  found  due 
upon  an  account  stated.  Plea,  except  as  to  15/.,  non  assumpsit,  and,  as 
to  that  sum,  payment  of  15/.  into  court,  and  no  damages  vUrh,  Repli* 
cation,  damages  vUrh. 

The  cause  was  tried  before  Caesswell,  J.,  at  the  last  summer  assizes, 
at  Liverpool.  The  plaintiff,  it  appeared,  was  a  ship-broker  at  Belfast,  in 
Ireland ;  the  defendant,  a  ship-owner,  residing  at  Scarborough,  in  York- 
diire.  The  action  was  brought  to  recover  the  amount  of  certain  advances 
alleged  to  have  been  made  by  the  plaintiff  to  the  captain  of  the  brig  Ad- 
venture, of  which  the  defendant  was  owner,  for  the  use  of  that  vessel 
whilst  at  Belfast,  in  November,  1843,  under  the  following  circumstances: 
—•The  Adventure  arrived  at  Belfast  from  Gibraltar,  on  the  28th  of  Octo- 
ber, with  a  cargo  consigned  to  one  Simms.  In  November,  she  sailed 
from  Belfast  with  a  cargo  procured  by  the  plaintiff,  who  made  the  follow- 
ing advances  to  the  master  for  the  ship's  use,  viz.,  8/.  15s.  4d.  for  ballast- 
charges,  2/.  15«.  the  charge  for  stowing  the  vessel,  3/.  for  light-dues,  1/. 
13s.  for  seaman's  dues,  aud  20/.  to  enable  the  captain  to  pay  for  meat 
and  groceries  supplied  to  the  vessel ;  making  together  the  sum  of  36/. 

In  order  to  show  that  these  advances  were  not  necessary,  evidence 
was  given  on  the  part  of  the  defendant,  of  the  receipt,  by  the  captain, 
of  moneys  amounting  to  82/.,  *out  of  which  he  had  paid  35/.  19s.  t^^k 
to  the  mate  and  crew  for  wages,  and  1/.  10s.  for  other  purposes, 
leaving  a  balance  of  44/.  lis.  in  his  hands  at  &e  time  that  the  advances 
were  alleged  to  have  been  made  by  the  plaintiff.  A  witness  was  also 
saUed  to  prove  that  it  was  not  usual  for  brokers  at  Belfast,  unless  upon 
communication  with  the  owner,  to  make  advances  to  masters  of  vessels, 
except  for  the  purpose  of  defraying  port-charges  and  seamen's  wages 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  master  was  the 
agent  of  the  owner  for  the  purpose  of  charging  him  for  advances  of  the 
description  made  here:  and  the  following  passage  was  read  from  Abbott 
on  Shipping,  6th  edit.  p.  116 :  «  As  the  master  m  general  appears  to  all 
the  world  as  the  agent  of  the  owners  in  matters  relating  to  the  usual  em- 
ployment of  the  ship,  so  does  he  also  in  matters  relating  to  the  means  of 
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employing  the  ship  the  business  of  fitting  out,  victualling,  and  manning 
the  ship,  being  left  wholly  to  his  management  in  places  where  the  owners 
do  not  reside  and  have  no  established  agent ;  and  frequently  also  even 
in  the  place  of  their  own  residence.  His  character  and  situation  fi^mish 
presumptive  evidence  of  authority  firom  the  owners  to  act  for  them  in 
these  cases,  liable  indeed  to  be  rebutted  by  proof  that  they,  or  some  other 
person  for  them,  managed  the  concern  in  any  particular  instance,  and 
that  this  fact  was  actually  known  to  a  particular  creditor,  or  was  of  such 
general  notoriety  that  he  cannot  be  supposed  to  be,  because  he  ought  not 
to  have  been,  ignorant  of  it,  or  that  tliey  were,  by  the  terms  of  the  cod- 
cract,  expressly  exduded.  In  order,  however,  to  constitute  a  demand 
against  the  owners,  it  is  necessary  that  the  supplies  furnished  by  the  mas- 
ter's <Mrder,  should  be  reasonably  fit  and  proper  for  the  ocamont  or  that 
*4661  '''^'^y  ^advanced  to  him  for  the  purchase  of  them  should  at  the 
''    time  appear  to  be  wanting  for  that  purpose.^^ 

Oh  the  part  df  the  defendant  it  was  contended,  that,  regard  being  had 
to  the  fact  of  the  master  being  already  possessed  of  suflBcient  funds  be* 
longing  to  the  owner,  and  to  the  proximity  of  the  place  where  the  vessel 
was  to  the  place  of  the  owner's  residence,  and  the  facility  o(  commiuii- 
eating  with  him,  die  advances  in  question  were  unnecessary  and  unaa- 
tfaorized. 

The  evidence  on  both  sides  principally  consisted  of  the  examinations 
of  witnesses  at  Belfast  under  a  joint  commission  issued  under  a  judge's 
order,  by  consent,  directed  to  four  commissioners,  two  named  by  each 
party.    The  order  contained  the  following  special  provisions : — ^  That 
the  said  commissioners  may  put,  or  cause  to  be  put  additional  quaiknSf 
when  it  shall  appear  to  diem  the  said  commissioners  to  be  necessary  and 
{»x)per,  such  questions  to  be  put  down  in  writing,  and  returned  with  the 
answers,  together  with  the  interrogatories  and  answers  under  the  said 
commission ;  that  each  party  be  at  liberty  to  cross-examine  upon  inter- 
rogatories, and  that  each  party  shall  deliver  to  the  other  their  interroga- 
tories in  chief,  within  fourteen  days  from  the  date  hereof,  and  that  sacb 
cross-interrogatories  be  handed  to  the  attorney  or  agent  of  the  other  paitf 
within  ten  days  of  the  receipt  of  the  interrogatories  in  chief;  and  that  the 
answers  of  the  witness  or  witnesses  upon  such  interrogatories  and  cross-     j 
interrogatories  and  questions,  together  with  the  questions,  shall  be  po^ 
down  in  writing,  and  returned  with  the  said  interrogatories,  cross*inter- 
rogatories,  questions,  and  answers,  as  hereinbefore  directed.'^ 

When  the  parties  appeared  before  the  commissioners,  the  defendant, 
who  had  exhibited  six  interrogatories  to  one  of  the  witnesses  nBmei 
M'Dowall,  abandoned  three  of  them,  and  desired  the  commissioneis  to 
*Afi71  ^^''^^1^^^  ^^^  remaining  three  only,  which  they  accx)rdingly  djd, 
^  ^subject  to  an  objection  on  the  part  of  the  plaintiff.  The  defend- 
ant also  declined  to  have  several  of  his  cross-interrogatories  put.  And 
at  his  agent's  request,  (subject  to  objection  on  the  plaintiff's  part,}  addi- 
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ti(mal  questions,  suggested  by  bim,  were  put  by  ibe  eonmumoBers; 
lAich  additional  questions,  together  with  the  answers  thereto,  were  pot 
down  in  writing,  and  returned  wi&  the  commission,  accompanied  by  the 
Mowing  statement  by  the  commissioners : — «<  The  attorney  attending 
before  us  on  the  part  of  the  defendant  relinquished  ike  other  direct  inter- 
rogatories of  the  defendant  attached  to  the  commissiom  as  regards  the 
witness  under  examination,  and  proposed  to  proceed  with  his  examina- 
tion on  additional  questions  to  be  administered  under  the  commission. 
The  plaintiflf  objects  to  the  defendant's  right  to  adopt  this  course,  and 
insists  that  the  defendant  is  bound  to  examine  the  witness  to  all  the  ,de- 
feadant's  direct  interrogatories  attached  to  the  commission,  and  also  that 
the  defendant  is  not,  under  the  circumstances,  entitled  now  to  proceed 
to  examine  the  witness  on  additional  questions  in  the  manner  proposed. 
Sabject  to  these  objections  we  have  proceeded  with  the  examination  of 
the  said  witness  on  such  additional  questions.'' 

At  the  trial  the  defendant  proposed  to  read  the  answers  to  these  addi- 
tioaal  questions ;  whereupon  it  was  objected,  on  the  part  of  the  plaintifi^ 
that  the  order,  by  virtue  of  which  the  commission  issued,  though,  it 
authorized  the  commissioners  themselves  to  put  additional  questions  for 
the  purpose  of  elucidatiug  the  answeis  given  to  the  interrogatories  and 
Cfoss-interrogatories,  did  not  authorize  the  defendant  to  put  additional 
questions  which  the  plaintiff  had  had  no  previous  opportunity  of  seeing. 

The  learned  judge,  yielding  to  the  objection,  decUned  to  allow  the 
answers  to  the  additional  questions  to  be  read :  and  he  left  it  to  the  jury, 
generally,  to  say,  whether  *or  not  the  circumstances  were  such  r*4eo 
ttB  reasonably  to  induce  them  to  conclude  that  the  advances  were  '- 
necessary  for  the  ship's  use,  and  that  the  captain  had  authority  to  incnr 
the  responsibility  on  behalf  of  his  owner. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  25/. 

Channellf  Serjt,  in  Michaelmas  term  last,  moved  for  a  new  trial,  on  die 
grounds  of  misdirection  and  the  improper  rejection  of  evidence.  Hie 
learned  judge  ought  to  have  left  it  to  the  jury  to  say  whether  or  not  the 
Blaster  had  funds  of  his  owner^s  in  his  hands  at  the  time  of  the  alleged 
advances,  and  whether  or  not  communication  might  have  been  conve- 
niently had  with  the  owner  before  the  advances  were  made ;  for,  though 
it  is  true  that  the  master,  whether  in  a  home,  or  in  a  foreign,  port,  has 
implied  authority  to  borrow  money  for  the  necessary  use  of  the  ship, 
tf  the  owner  be  absent,  and  no  communication  with  him  can  be  had 
without  great  prejudice  and  delay,  yet  the  doctrine  to  that  efiect  laid 
down  in  Abbott  on  Shipping,  and  on  which  reliance  was  placed  at  the 
tnal,  is  subject  to  the  qualification  engrafted  on  it  by  two  recent  cases, 
^*  SUmehouse  v.  Gent,  2  Q.  B.  431,  and  Johns  v.  Simons j  2  Q.  B.  425. 
^n  the  former  of  those  cases,  it  was  held  that  the  master  had  no  implied 
authority  to  pledge  the  owner's  credit  in  respect  of  necessary  supplies 
"tud  advances  for  the  use  of  the  vessel  during  several  weeks  while  she  lay 
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at  Newport,  Monmouthshire,  the  owner,  during  all  the  time,  being  resH 
dent  at  Plymouth,  and  nothing  appearing  to  have  prevented  a  commani- 
cation,  if  desired,  between  the  master  and  owner.  And  in  the  latter, 
where  the  ship  was  in  the  port  of  Swansea,  and  the  owner  at  UaneUy, 
only  eleven  miles  distant,  and  the  master,  being  in  want  of  money  to 
clear  the  vessel,  and  having  been  unable  to  raise  it  (as  the  owner  had  di» 
M691  ^^^^^)  '^y  selling  part  of  the  cargo,  sent  three  messages  to  the 
^  ^owner  for  money,  but  received  no  money ;  whereupon  he  bor^ 
rowed  10/.  of  the  plaintiff,  telling  him  of  the  applications  made  to  the 
owner ;  it  was  held  that  ike  master  was  not  authorized  to  borrow,  and 
that  the  lender  could  not  recover  the  money  from  the  owner,  though  the 
jury  found  that  the  advance  was  for  the  necessary  use  of  the  ship,  and 
on  the  credit  of  the  owner,  not  of  the  master.  [Maule,  J.  The  cir* 
cumstances  upon  which  you  rely  were  not  withdrawn  from  the  conside^ 
ation  of  the  jury ;  they  seem  to  me  to  be  necessarily  involved  m  the 
questions  that  were  submitted  to  them.]  It  was  left  to  the  jury,  whether 
the  advances  were  necessary :  they  might  have  become  so  by  reason  of 
the  captain's  misconduct.  Though  the  questions  which  the  defendant 
desired  to  have  submitted  were  not  actually  withdrawn  from  the  juiy, 
they  were  not  adverted  to  with  sufficient  distinctness.  [Ceessweix,  J. 
I  think,  in  addition  to  reading  to  the  jury  the  passage  cited  from  Abbott 
on  Shipping,  I  adverted  to  the  case  of  Stonehouse  v.  Genty  and  /oAm  v. 
Simons;  and  that  I  left  it  to  them,  generally,  to  say  whether  or  not  the 
circumstances  were  such  as  to  show  that  the  captain  had  implied  authority 
from  the  owner  to  act  as  he  did.] 

With  respect  to  the  rejection  of  evidence,  the  order  for  the  commission, 
empowering  the  commissioners  to  put  such  additional  questions  as  should 
appear  to  them  to  be  necessary,  ought  to  receive  a  liberal  construction; 
and  that  power  was  well  exercised  by  Aeir  pu(tting  questions  suggested 
by  the  defendant's  agent. 

TiNDAL,  C.  J.  My  brother  Cresswell  reports  to  us  that  he  left  it  to 
the  jury  to  say  whether  or  not,  taking  into  their  consideration  all  the  sur- 
rounding circumstances — and  among  others,  of  course,  the  proximity  of 
the  owner's  residence  to  the  place  where  the  vessel  was,  and  the  proba^ 
*4701  ^^^^  ^^  ^®  captain  havmg  funds  of  his  owner,  ^applicable  to  the 
-'  purposes  of  the  ship— they  thought  the  captain  had  an  implied 
authority  to  bind  His  owner  for  the  advances  in  question.  If  so,  the 
case  appears  to  us  to  have  been  correctly  left,  and  consequently  there  is 
no  ground  for  a  rule  upon  the  point  of  misdirection. 

Upon  the  other  point,  however,  viz.,  the  rejection  of  evidence,  a  role 
may  go. 

Murphy^  Serjt.,  (with  whom  was  JP.  Bobimon^)  now  showed  cause.  Tie 
view  taken  by  the  learned  judge  was  clearly  correct.  The  intention  of 
the  order  evidently  was,  that  the  commissioners  should  have  power  to 
put  additional  questions  elucidatory  of  the  matters  naturally  arising  oot 
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of  the  intenogatories  and  crosft-interrogatories  to  be  submitted  by  them 
to  the  witnesses,  not,  as  here,  to  adopt  questions  suggested  by  one  of  the 
parties,  starting  a  case  entirely  difierent  from  that  to  which  the  attention 
of  the  opposite  party  had  been  invited  by  the  interrogatories  and  cross? 
interrogatories  delivered  pursuant  to  the  order.  Such  a  course  would 
be  totally  inconsistent  with  the  compact  of  the  parties. 

ChatmeUy  Serjt.,  (with  whom  was  Webster j)  in  support  of  the  rule.   The 
Tiew  taken  by  the  learned  judge  at  the  trial  was  much  too  narrow.     The 
fourth  section  of  the  1  W.  4,  c.  22,  authorizes  the  court,  or  a  judge,  upon 
the  application  of  any  of  the  parties  to  the  suit,  <<  to  order  the  examina- 
tion on  oath,  upon  interrogatories  or  otherwise,  before  the  master  or 
prothonotary  of  the  said  court,  or  other  person  or  persons  to  be  named 
in  such  order,  of  any  witnesses  within  the  jurisdiction  of  the  court  where 
the  action  shall  be  depending,  or  to  order  a  commission  to  issue  for  the 
examination  of  witnesses  on  oath,  at  any  place  or  places  out  of  such 
jurisdiction,  by  interrogatories  or  otherwise,  and  by  the  same,  or  any 
subsequent,  order  or  orders,  to  give  all  such  directions  ^touching    rt^Aji 
the  time,  place,  and  manner  o'f  such  examination,  as  well  within    '* 
the  jurisdiction  of  the  court  wherein  the  action  shall  be  depending  as 
without,  and  all  other  matters  and  circumstances  connected  with  such 
examination,  as  may  appear  reasonable  and  just."    In  construing  the 
power  given  to  the  judges  by  this  statute,  it  is  important  to  bear  in  mind 
that  there  are  many  cases  in  which  a  judge  might  hesitate  to  grant  an 
order  for  a  c  ommission  where  the  application  was  opposed  ;  and  yet,  if 
tenns  were  suggested  that  might  in  a  degree  obviate  or  remove  the  in- 
convenience to  the  opposing  party,  the  issuing  of  the  commission  might 
be  matter  of  consent.    And  here,  it  is  to  be  observed,  the  order  is  for  a 
joint  commission ;  and  it  was  made  with  consent  of  both  parties.     The 
power  to  put  additional  questions  is  one  of  very  great  importance,  and 
may  sometimes  be  attended  with  advantage  to  the  administration  of  justice. 
And  the  practice  is  not  new.     In  the  case  of  Pole  v.  RogerSy  3  New. 
Cases,  780,  4  Scott,  479,  which  was  an  action  on  a  life  policy,  the  de- 
fendant having  obtained  a  judge's  order  for  the  examination  upon  inter- 
rogatories of  witnesses  residing  at  Paris  and  Boulogne,  this  court,  at  the 
instance  of  the  plaintiff,  amended  the  order  by  adding  to  its  terms,  that 
the  plaintiff  might  be  at  liberty  to  cross-examine  the  witnesses  pivA  voce^ 
and  the  defendant,  to  put  additional  questions ;  the  cross-examinations 
and  answers  to  be  reduced  into  writing,  and  returned  with  the  commis- 
sion.   [Erle,  J.    The  course  adopted  in  that  case  may  be  extremely 
convenient  when  proper  persons  can  be  found  on  the  spot  to  conduct  the 
examination;  but  in  the  present  case  the  commission  is  not  in  that  form.] 
The  answers  to  the  examination  in  chief  often  suggest  the  questions  to 
be  put  in  cross-examination :  and  here,  if  the  additional  questions  be 
looked  at,  it  will  be  found  that  the  particular  course  of  inquiry    r# jto 
was  rendered  ^necessary  by  the  answers  given  to  the  interroga-    *" 
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tones  in  chief.    [Tutdal,  C.  J.    The  question  is,  nxA  iirfietfaer  the 
tional  inqiriiy  was  important,  but  whether  it  struck  out  a  new  line  of  de- 
fence.]  No  new  line  of  defence  is  suggested :  all  the  additional  questioiis 
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fairly  arise  out  of  the  answers  to  the  interrogatories.(a)    The 
•words  of  tilie  order  are  oompreh«iisible  enough  to  give  the  rig^ 


(a)  The  interrogatories  that  were  particularly  referred  to  were  the  following  :^ 

roiirth.  What  aw  the  baUast<iffioe  charges  «t  Belfiwtl  Did  the  captain  of  Iha  Adttdlan 
iqpment  to  yoa,  or  in  your  pretence,  that  ballaatmffioe  charges,  lo  any  and  what  nDMNUit,«ai 
doe  in  respect  of  the  said  vessel  1  When  did  he  make  sodi  representationf  and  what  did  he 
say  when  he  made  iti  Did  he  say  any  thing,  and  what,  about  having  or  not  hating naney 
to  pay  Ihesame  with,  and  any  tht^,  and  what,  nboot  the  said  vossbI  being  or  not  bsing  sUb 
to  leave  the  harbour  of  Bel&st  until  the  said  baUast-offioe  charges  were  paid  1  Did  he  apply, 
in  your  presence,  to  any  one,  and  to  whom,  for  money  wherewith  to  pay  the  aaid  charges,  ind 
§K  mhti  amount!    And,  what  did  he  say  on  that  auljectl 

Sixth.  Did  yon  pay  the  said  ballaet-oflke  charges  for  the  said  ship  Advnntnre  1  If  yea, 
what  sum  did  you  so  payl  Did  you  pay  the  same  with  your  own  money,  or  with  the  mooej, 
and  on  the  aoooont,  of  any  one  else;  and  of  whomt  When  did  you  make  ouch  payment,  tad 
to  whom  was  it  made  1  Have  you  any  leasao  to  suppose  that  the  amount  which  yon  so  piid 
was  not  then  due  in  respect  of  the  said  ship  Adventure  for  ballast-office  charges!  Do  joa 
believe  that  the  same  was  then  due !  Was  the  amount  the  fair  and  proper  amount  to  be 
charged  in  respect  of  the  aaid  ship? 

Seventh.  Look  at  the  writing  now  produced  and  shown  to  you,  end  marked  A^  and  pv* 
porting  to  be  a  receipt  of  W.  E.  Young ;  ie  the  name  of  W.  E.  Toung  on  that  receipt  writtea, 
Ifae  proper  handwriting  of  the  said  W.  E.  Young,  and  did  you  aee  him  write  his  name  theirt^ 
and  when !     And  on  what  occasion  and  for  what  money  was  the  said  receipt  given! 

Ninth.  Do  you  know  the  stevedore  of  Belfast  harbour,  and  what  is  his  name  !  Did  yoa 
■ae  the  said  stevedore  stowing  a  cargo  in  the  said  ship  Adventure?  If  yea,  when  was  it  that 
you  so  saw  himi .  Did  you  aee  any  one  pay  the  said  stevedore  any  sum  of  money  for  so  tUm- 
ing  the  said  cargo  !  If  yea,  when  and  where  was  the  payment  made,  what  was  the  sam,  and 
who  pud  it,  and  with  whose  money  was  it  paid  !  And,  what  was  said  and  done  on  the  oeoi- 
aon  of  the  money  being  so  pud,  and  who  vras  present  on  that  occasion  ? 

Tenth.  Did  the  said  captain  of  the  said  ship  while  she  was  so  nt  Bel&at,  apply  to  yon,  ff 
to  any  one,  and  to  whom,  in  your  presence,  for  money  wherewith  to  pay  the  said  stevedore  fcr 
ae  stowing  the  said  cargo,  or  say  any  thing,  and  what,  about  having  or  not  having  mcaef 
vrherewith  to  pay  the  said  stevedore  for  so  stowing  the  said  cargo,  or  geneiaUy  aboiit  banaf 
or  not  having  money  wherewith  to  disburse  the  said  ship!  And,  what  did  he  say  on  the  occf 
aion  or  occasions  to  which  you  may  refer  in  answering  this  interrogatory  ? 

Eleventh.  Do  you  oonsider  that  the  sum  of  9/.  16t.  is  a  modorate  charge  ftr  stowing  •^»*' 
sel  of  the  siae  of  the  Adventure,  as  it  was  stowed  fay  the  said  stevedore  ! 

Twelfth.  Do  you  know  of  your  own  knowledge  whether  the  said  captain  could  btve  kad 
Iho  aaid  veasel  stowed  with  the  said  cargo  without  employing  some  fit  penon  besides  hiaiflK 
the  said  captain*  and  the  craw!  Was  the  said  stevedore  a  fit  person  for  the  sHd  ceptsin  le 
employ  to  stow  the  said  cargo  !  Was  it  reasonable  and  proper  in  the  said  captain  to  eoipky 
te  said  stevedon  to  stow  the  said  cargo,  and  why  ! 

The  answen  to  these  interrogatories  were  as  foUow  >— 

To  the  fourth.  The  ballast-office  charges  at  Belfast  are  tonnage  duty  at  Ad.  per  too  on  tbf 
iressel  in  and  out  of  port  The  charge  on  the  inward  cargo  is  6(2.  per  ton.  I  am  not  certun 
what  the  charges  are  on  the  outward  cargo.  There  is  also  pilotage  out  and  in :  but  I  sm  a^ 
certain  of  the  rate.  The  captain  of  the  vessel  sent  me  by  Mr.  Williamson's  orders  to  t^^'lj] 
Isstoffice  to  ascertain  what  were  the  ballastroffice  charges  due  in  respect  of  the  ssid  tsisB' 
"and,  when  I  went  to  the  ballast-offioe,  Mr.  Young,  a  clerk  in  the  ballast-office,  desired  me  ^ 
bring  lOL,  and  he  would  make  out  the  account  The  captain,  previous  to  seiiding  me  to  tbe 
ballast-office,  represented  that  ballast-offioe  charges  were  due.  It  was  on  the  I7th  ^^^^^ 
that  the  captein  made  such  representation;  and,  when  he  made  it,  he  said  that  the  baltsst-oD^ 
cbaigea  were  due,  and  that  he  could  not  sail  until  they  were  paid.  He  said  he  had  gi^  f^ 
awney  to  pay  the  same  with.  He  applied  to  Mr.  Williamson  for  money  wherewith  to  psy  ^ 
baUast-office  charges.  The  amount  he  applied  for  was  45/.  He  said  that  he  wanted  oooncf 
to  boy  provisions  for  the  vessel,  and  other  things  he  stood  in  need  of,  before  proceeding  to  f** 

TothesijLth.  I  paid  the  ballastFoffice  charges  for  the  said  ahip  Adventoie.  Iv^^^ 
4d*  for  the  aaid  ballastroffice  charges.  The  money  that  I  paid  the  charges  with  was  Mr.  Wir 
liamadn's,  and  I  paid  the  money  on  account  of  the  brig  Adventure.    [The  qoetfion  bm 
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lo  put  mich  additional  qnestionB :  and,  if  there  be  a  doubt,  it  is  noce 
ooBvenient  that  the  questions  ^should  be  put  than  that  the  evi-  r»474 
deuce  should  be  excluded.    The  power,  too,  is  one  that  may  be    '* 


■miirtod,  ihe  wiIbwb  «id]  I  pud  dM  moMj  on  mcowoA  of  Mr.  WiUmmMn,  ^  pbintHt  1 
made  itodi  paypieot  oa  tlie  17lh  of  Nofember  Iwt  I  invde  the  pajment  to  Mr.  Yoang,  a  cka^ 
in  the  ballast-office.  I  have  no  reaaon  but  lo  believe  that  the  amount  which  I  so  paid  was  doe ; 
•■d  i  do  believe  that  the  same  was  then  due.  The  amount  paid  was  the  fidr  amount  to  be 
paid  in  respect  of  the  said  shipw 

To  the  seventh.  I  have  looked  upon  the  paper  writing  now  shown  to  me,  mailLed  A^  and 
pofporting  to  be  a  receipt  of  W.  £.  Young :  the  name  W.  E.  Young  on  that  receipt  writtea, 
is  the  proper  handwriting  of  the  said  W.  £.  Yanag.  I  saw  him  wrile  has  name  thereta  I 
aaar  him  sign  eame  some  time  since  November.  The  paper  produced  is  a  duplicate  receipt 
The  first  receipt,  of  which  that  produced  is  a  duplicate,  was  given  on  the  occasion  of  paying 
Jha  MlastFoffica  dues  on  the  ship,  amounting  to  62.  16c.  4d,  The  first  receipt  was  given  to 
Captain  AUen,  the  master  of  the  Adventure ;  and  the  duplicate  was  obtained  after  Mr.  Page 
refoaad  to  pay  the  money^  I  cannot  state  the  day  or  month  on  which  the  said  W.  £.  Youi^ 
aigned  the  duplicate  receipt 

To  4lie  ninth.  I  do  not  know  that  there  is  any  |iroper  person  iri»o  is  flievedoia  of  Beliaat 
harbour ;  but  I  know  W.  Osborne,  who  stowed  the  brig  Adventure.  I  saw  Osborne  stowing 
a  cargo  in  the  said  ship  Adventure.  I  saw  him  do  so  in  November  last :  I  think  it  might  be 
abost  the  14th  or  15th  of  the  month.  I  paid  Osbome  9L  15s.  for  so  stowing  the  said  oaigo. 
Tha  payment  was  m§Ae  in  the  plaintiff's  office  on  the  17th  of  November  last  I  paid  the 
above  sum  with  Mr.  Williamson's  money.  On  that  occasion,  the  captain  requested  the  plaintiff 
lo  pay  the  money,  for  he  had  got  no  money  to  pay  it  with :  there  were  present,  the  captain, 
Jha  plaiotifl^  and  Osbome;  and  I  think  there  might  be  present  some  of  the  persons  who  aiwiitod 
Oriiome  in  stowing  the  ship. 

To  the  tenth.  The  captain  of  the  said  ship,  while  she  was  at  Belfast,  applied  to  the  plaintiff, 
m  mj  preaenoe,  fi>r  money  to  pay  the  said  W.  Osborne  for  so  stovring  the  said  caigo.  The 
captain  said  ha  had  not  got  money  himself  to  pay  for  the  stowing.  The  captain  also  stated 
that  ha  had  not  any  money  to  disburse  the  said  ship,  and  that  he  would  have  to  draw  on  his 
iNmers  for  money.  The  captain  asked  what  would  be  the  ezpease  of  comminion  for  the 
plaintiff  drawing  on  the  owners  for  the  amount  that  would  pay  his  does  and  disborsemants 
hava,  which  was  46/. ;  to  which  the  plaintiff  answered  that  the  commission  would  be  3Z.  6«., 


To  the  eleven^  I  think  that  the  sum  of  Si.  15i.  was  a  modomta  chaige^  and  vary  reasot- 
aUe,  for  stowing  a  vessel  of  the  sisee  of  the  Adventure,  as  it  was  stowed  by  Osbome. 

To  the  twelfth.  I  do  know  that  the  captain  could  not  have  the  said  vessel  stowed  with  the 
«iid  mrgo  without  emph>ying  some  fit  person  besides  himaelf  and  the  crew,  there  being  none 
OB  board  except  the  captain  himself  and  two  apprenticei^  and  a  person  whom  the  captain 
statad  to  me  to  be  a  frienid  of  the  owner's.  All  the  crew  were  paid  off  when  the  vessel  arrived 
at  BelfiMt  The  cargo,  which  consisted  of  pit-prop  wood,  waa  laid  on  the  quay  about  two  or 
thiaa  percbee  fiom  the  veesel :  and  Osbome,  who  stowed  the  veesel,  was  a  fit  paraon  lor  the 
captain  to  employ  to  stow  the  said  cargo.  It  was  reasonable  and  proper  for  the  captain  to 
anploy  Osbome  to  stow  the  said  cargo,  because  I  do  not  think  the  apprentioes  could  havo 
alevved  tha  same.  I  do  not  think  the  apprentioes  woriied  while  tha  riaip  waa  at  BelfiMt;  and 
I  believe  one  of  them  ran  away.  The  apprentices  would  not  work  at  this  description  of  woric, 
aoch  as  ranning  goods  from  the  quay  on  board  the  ship. 

The  additional  questions  to  which  particular  reference  was  made,  were  as  follaw  :— 

First  On  what  day  did  the  captam  send  you,  by  the  plaintiff's  ordefs,  to  the  ballast-office, 
to  ascertain  the  amount  of  charges  due  on  the  vessel  there  t 

Second.    What  time  of  the  day  were  yon  sent? 

Third.  Look  again  at  the  duplicate  receipt  marked  A.  What  statensenls  or  repreeeutatioos 
did  you  make  to  W.  E.  Young,  to  induce  him  to  give  you  the  aaid  duplicate  receipt  1  And 
what  passed  between  you  and  the  said  W.  E.  Young  on  the  occasion  1 

Fourth.    Did  Mr.  Young  hesitate  or  object  to  give  you  the  said  dnplieate  laoeiptt 

Fifth.    Is  Osborne  a  person  regularly  or  fiwquontly  employed  by  the  pbuntiff  to  stow  veisels  t 

Eighth.    Is  there  not  a  regular  charge  by  the  ton,  for  stowing  pit-prop  wood? 

Ninth.    Have  you  not  heard  that  Sd  per  ton  is  the  regular  charge  ? 

Tanth.  You  have  stated  that  men  were  empkiyed  to  carry  the  wood  to  the  vaasel.  Xfthera 
was  any  extra  charge  or  expense  occasioned  thereby,  should  not  the  merchant  supplying  tho 
wood  have  paid  or  made  good  the  same,  instead  of  bemg  charged  to  the  owners  of  Uis  d^pl 
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exercised  for  the  benefit  of  the  party  moving  for  the  commission, 
*il7^1  *^^  ^^^  ^  against  him.  [Cresswell,  J.  The  com$Msriofiin  are, 
by  the  order,  empowered  to  put  additional  questions,  if  they  think 
fit :  can  you  say  that  these  questions  were  put  by  them  ?]  They  are  not 
the  less  put  by  the  commissioners,  because  suggested  by  the  ddiendant's 
agent.  The  commissioners  did  not  object  to  their  being  put.  [Erle,  J. 
They  did  not  take  upon  themselves  to  decide  that  they  were  fit  to  be 
put  *  they  reserved  that  for  our  determination.] 
•4.761        *Tiin>Ai>,  C.  J.    In  this  case  the  commissioners  had,  in  the  fint 

-*    instance,  power  to  examine  the  witnesses  upon  interrogatories 
and  cross-interrogatories,  to  be  administered  on  behalf  of  the  plaintiff 
and  the  defendant  respectively:  and,  if  the  matter  had  stopped  there, 
they  could  not  have  departed  firom  the  course  marked  out  for  them.  But, 
by  the  order,  further  power  was  given  to  them,  namely,  to  «  put,  or  canse 
to  be  put,  additional  questions,  when  it  should  appear  to  them  the  said 
commissioners  to  be  necessary  ind  proper ;"  the  object  being,  not  to  in- 
troduce a  general  new  course  of  examination,  but  supposing  that  they 
would  exercise  a  proper  discretion  in  administering  on  the  spot  such 
questions  only  as  might  be  necessary  to  elucidate  difficulties  arising  pro 
re  nati.    It  was  clearly  the  object  of  the  order  to  intrust  this  to  the  dis* 
cretion  of  the  conomissioners.    That  being  the  baigain  between  the  par- 
ties, the  question  for  us  to  consider  is,  whether  or  not  the  commissioners 
have  exercised  any  discretion  at  all.    It  appears  to  me  that  they  did  not 
exercise  their  own  judgment :  but  they  allowed  the  questions  to  be  pot, 
reserving  it  for  the  court  to  say  whether  they  were  proper  or  not.    This 
they  had  no  authority  to  do.    It  is  the  fault  of  the  parties  if  the  commis^ 
sion  has  been  rendered  firuitless.    See  the  mode  in  which  the  commis- 
sioners have  returned  the  exercise  of  this  new  discretion.    They  saj: 
«  The  attorney  attending  before  us  on  the  part  of  the  defendant  relin- 
quished the  other  direct  interrogatories  of  the  defendant  attached  to  tie 
commission  as  regards  the  witness  under  examination,  and  proposed  to 
proceed  with  his  examination  on  additional  questions  to  be  administered 
under  the  commission."    K  they  had  thought  the  additional  questions 
reasonable  and  fit  to  be  put,  they  would  doubtless  themselves  bare  put 
them.    It  might  not  be  necessary  that  the  questions  should  hare  been 
put  by  the  commissioners  personally:  if  they  had  adopted  them,  tist 
0ATT\    n^iglit  *be  a  virtual  compliance  with  the  order.    But  they  go  on 

•'  to  say :  "  The  plaintifi*  objects  to  the  defendant's  right  to  adopt 
this  course,  and  insists  that  the  defendant  is  bound  to  examine  the  witness 
to  all  the  defendant's  direct  interrogatories  attached  to  the  commission, 
and  also  that  the  defendant  is  not,  under  the  circumstances,  entitled  now 
to  proceed  to  examine  this  witness  on  additional  questions  in  the  manner 
proposed."  What  is  the  determination  of  the  commissioners?  'Iney 
merely  say :  «<  subject  to  these  (AjecHonSj  we  have  proceeded  with  the  exa- 
mination of  the  said  witness  on  such  additional  questions."  It  is  io^t^^' 
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sible  not  to  perceive  that  the  two  commissioners  named  by  the  defendant 
thought  the  questions  fit  to  be  put,  and  the  two  named  hj  the  plaintiff 
thought  otherwise ;  but  they  agreed  that  the  decision  of  the  matter  should 
be  reserved  for  the  court.  This,  I  think,  they  had  no  right  to  do,  and, 
consequently,  that  the  answers  were  properly  rejected,  and  that  the  ver- 
dict must  stand. 

.  CoLTMAN,  J.  My  brother  C/urnneWs  aigument  has  satisfied  me  that 
many  of  the  additional  questions  were  such  as  might  very  properly  have 
been  put.  But  I  am  unable  to  see  any  exercise  of  discretion  on  the  part 
of  the  commissioners — any  adjudication  by  them  whether  or  not  they 
foers  fit  to  be  put.  I  think  they  exceeded  their  iurisdiction  in  reserving 
that  question  for  us. 

Erle,  J.     I  am  of  opinion  that  the  evidence  was  properly  rejected, 
and  that  the  verdict  must  stand.    The  question  is,  whether  or  not  the 
additional  evidence  was  within  the  authority  conferred  by  the  commis- 
sion.   The  authority  was,  for  the  examination  of  witnesses  upon  inter- 
rogatories on  both  sides,  each  party  to  be  at  liberty  to  cross-examine, 
upon  interrogatories,  the  witnesses  produced  by  the  other,  and  each  party 
to  ^deliver  to  the  other  their  interrogatories  in  chief  within  four-     r«47Q 
teen  days,  and  such  cross-interrogatories  to  be  handed  to  the 
attorney  or  agent  of  the  other  party  within  ten  days  of  the  receipt  of  the 
interrogatories  in  chief.    Neither  the  plaintiff  nor  the  defendant  had  any 
right  to  put  any  questions  except  upon  the  conditions  mentioned.    The 
commissioners,  however,  had  power  to  put  or  cause  to  be  put  additional 
questions  when  it  should  appear  to  them  to  be  necessary  and  proper.    It 
appears  that  the  defendant  abandoned  some  of  his  interrogatories  in  chief, 
and  nearly  all  his  cross-interrogatories ;  and  that  he  claimed  a  right  to 
put  additional  cross-interrogatories.     The  commissioners,  no  doubt,  had 
a  light  to  adopt  the  additional  questions  proposed  by  the  defendant's 
agent,  and  themselves  to  put  them  to  the  witnesses.    But  they  clearly  did 
not  so  determine :  the  additional  questions  are  shown  to  have  been  put 
by  the  defendant's  agent  in  the  shape  of  further  cross-interrogatories. 
I  agree  that  the  questions  so  put  were  extremely  reasonable,  and  that  the 
commissioners  would  have  acted  properly  had  they  put  them,  or  had 
caused  them  to  be  put,  to  the  witnesses.    But  that  cannot  avail  to  make 
the  answers  admissible. 
Cbxsswixl,  J.,  expressed  no  opinion.  Rule  discharged. 
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looMe  for  ao  infringraiiiit  of  a  patent^  tbe  jqdge  left  three  qneetioni  to  fhm  jnijr;  ni,m 
their  xetiring  to  consider  their  verdict,  be  handed  to  the  anociate  an  abitractof  the  pleadiin% 
desiring  him  to  take  their  finding  separately  on  the  three  questions  so  enbmitted  to  tfaoB. 
The  jniy  nturned  into  court,  staling  that  they  found  a  Terdiet  for  the  plaintUT  genailj. 
The  counsel  for  the  defendant  requested  the  associate  to  put  the  queslioiia  separalely :  llui 
he  declined  to  do,  notwithstanding  one  of  the  jurymen  intimated  tiiat  three  points  hsd  ben 
dislinctiy  put  to  them  by  the  judge;  th»  plaintiff's  amnaei  ob)ec&ig  to  that  oo«ae>— Tbs 
court  directed  a  new  trial,  without  ooils. 

Afiidavits  of  jurymen  as  to  what  passes  among  themeelves  with  reference  to  a  Tcrdict,  are  Ml 
admisilble. 

Tmd  wan  an  aetuHi'  upon  the  case  for  an  aUeged  infieingementi  bj  the 
defendant^  of  certain  lettera-paleBt,  bearing  date  the  21st  of  December, 
1841,  granted  to  one  W.  C.  Thornton,  for  «  certain  tmproTements^  in 
mBchineiy  or  apparatus  for  making  cards  for  carding  cotton  and  oAer 
fibrous  substances,"  the  interest  in  which  letten»-patent  had  come  to  Ae 
plaintiff  by  asdgnment. 

The  cause  was  tried  before  Ckessweix^  J.,  at  the  last  summer  asaxeif 
at  Liverpool.  The  only  material  issues  upon  the  record  were-*fint^ 
whether  the  defendant  had  been  guilty  of  an  infiringement — secondly, 
whether  Thornton  was  the  true  and  first  inventor  of  the  alleged  improTe- 
ments — ^thirdly,  whether  the  invention,  at  the  time  of  the  granting  of  the 
lettem-patent,  was  new  as  to  the  public  use  thereof  in  England. 

The  learned  judge,  having  summed  up  the  evidence  as  to  the  fint 
issue,  directed  the  jury  as  to  the  second  and  third  issues^  to  the  follomg 
effect: 

The  second  plea  is,  that  Thornton  was  not  the  true  and  first  inventrnv 
That  implies  that  the  invention  was  the  invention  of  somebody  ebe. 
Now,  if  you  should  be  of  opinion,  upim  the  evidence,  that  Thornton  derived 
his  knowledge  from  another,  and  that  the  machine  for  which  he  obtained 
the  patent,  was  not  the  fruit  of  his  own  genius  and  skill,  but  that  tte 
M801    ^^^'^^^^^  ^^d  ^either  been  verbally  communicated  to  him,  oi 
copied  by  him  from  some  other  machine,  the  issue  upon  this  pies 
must  be  ibund  for  the  defendant.    The  next  question  is,  as  to  the  noveUj 
of  the  invention.    Now,  whether  the  patentee  had  himself  made  known 
the  invention,  or  whether  it  had  been  made  known  by  others,  brfore  the 
date  of  the  patent,  is  quite  immaterial:  for,  although  the  invention  migii^ 
be  the  fruit  of  his  own  genius,  unassisted  by  the  mind  or  skill  of  another, 
yet,  if  the  patentee  had  exhibited  it  publicly,  or  had  made  it  the  subject- 
matter  of  a  sale,  before  he  obtained  his  patent,  he  would  have  forfeited 
his  right  to  the  exclusive  use  of  his  invention.     The  question  will  bej 
whether  the  first  part  of  the  combination  of  machinery  for  the  purpose  of 
giving  motion  to  the  carriage  or  head-work  of  the  machine  used  in  tfce 
setting  of  wire  in  sheet-cards,  called  the  sheet-card  setting-machine^  was 
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oew,  as  to  tlie  public  use  and  exercise  of  it  in  England,  at  the  time  the 
letters-patent  were  granted.  A  point  has  been  raised  as  to  the  meaning' 
of  this  part  of  the  speeification.  I  am  disposed  to  construe  it  as  the 
claim  of  a  principle  for  moving  the  head-work  instead  of  the  card.  If 
that  be  so,  then  you  have  evidence  that  Thornton  had  sold  a  machiBe  to 
one  Broadbent  twelve  months  before  the  date  of  his  patent.  His  own 
account  of  that  machine  is  this: — <«Isold  that  machine  to  Broadbent, 
wA  a  tiwelling  head-work,  twelve  months  before  the  patent  was  take» 
out:  he  kept  it  standing  in  his  own  room." 

The  learned  judge  then  left  to  the  jury  the  following  questions — ^first, 
wheAer  ornot  the  defendant  had  been  guilty  of  an  infringement — se* 
eondly,  whether  or  not  Thornton  was  the  true  and  first  inventor — ^thirdly, 
^vfaether  or  not,  before  the  date  of  die  grant,  a  machine  involving  one  of 
die  parts  of  the  alleged  invention,  viz.,  the  travelling  head*work,  was  sold 
by  Thornton,  or  lent  by  him,  and  publicly  used ;  and  whedier  the  tra» 
vdUng  *head-work  of  the  machine  that  was  sold  to  Broadbent  r«4Q| 
was  substantiidly  the  same  as  that  of  the  patented  machine. 

The  jury  retired  to  consider  their  verdict,  and  the  learned  judge  left 
die  court,  having  previously  handed  to  the  associate  an  abstract  of  the 
pleadings,  and  desired  him  to  take  the  finding  of  the  jury  upon  each  of 
Ae  three  issues  above-mentioned. 

Upon  the  return  of  the  jury  into  court,  they  were  asked  by  the  asso- 
ciate whether  they  were  agreed  upon  their  verdict ;  whereupon  the  fore* 
man  replied  in  the  aflirmative.  The  associate  then  said,  «  Do  you  find 
for  the  plaintiff  or  for  the  defendant  ?"  The  foreman  answered,  «  We 
find  fertile  plaintiff."  A  discussion  ensued  between  the  junior  counsel 
on  either  side  and  the  associate,  as  to  the  amount  of  damages.  The 
eoansfl  for  the  defendant  requested  the  associate  to  put  the  questions  to 
the  juiy  separately.  To  this  the  plaintiff's  counsel  objected;  and  the 
tssociate  declined  to  put  them.  One  of  the  jury  then  remarked :  «  We 
find  unconditionally  for  the  plaintiff."  Another  juiyman,  addressing  the 
associate,  said :  <«I  think  there  were  three  questions  left  for  our  consi- 
deration by  the  judge ;"  whereupon  the  associate  interrupted  him  by 
saying,  « I  think  you  had  better  not,  gentlemen.  What  damages  do  you 
find  for  the  plaintiff?"    The  foreman  replied :  <^  Forty  killings." 

Sir  r.  WUdej  Serjt.,  in  Michaelmas  term  last,  moved  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  evidence,  and  also  on  the 
ground  of  a  miscarriage  on  the  part  of  the  jury.  In  support  of  the  latter 
oranch  of  the  motion,  he  produced  an  affidavit  of  the  defendant's  attorney, 
detailing  the  above  circumstances,  and  stating  certain  communications 
lie  had  had  with  some  of  the  jury,  as  to  what  had  passed  among  p^o 
^themselves  upon  the  subject  of  the  verdict.  He  also  produced 
an  affidavit  of  the  foreman,  who  deposed,  that  the  answers  to  the  three 
questions  left  to  the  jury  by  the  judge  were  agreed  upon  and  put  down 
in  writing,  and  that  they  came  into  court  prepared  to  return  the  verdict 
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on  those  three  points,  biit  were  prevented  by  the  confusion  that  prewiled^ 
and  the  refusal  of  the  officer  to  put  the  three  questions  to  them  separatdj. 

The  foUovring  is  a  copy  of  the  paper,  which  was  annexed  to  tne  fore- 
man's affidavit : — 

<(  First,  guiltj  of  the  infringement : 

<<  Secondly,  that  the  invention  was  entirely  by  Thornton : 

"Thirdly,  that  the  principle  of  traversing  and  changing  motion  of  the 
head-work,  was  made  known  previously  to  the  date  of  the  patent,  by  the 
sale  to  Broadbent. 

TiNDAL,  C.  J.  There  is  considerable  difficulty  with  respect  to  the 
proper  mode  of  obtaining  information  as  to  what  passes  privately  among 
the  jury.  The  courts  have  always  expressed  unwillingness  to  receive 
the  affidavits  of  jurymen.(a)    You  may,  however,  take  a  rule  generally. 

ChanneU  and  ByUs,  Serjts.,  (with  whom  was  WdfsieTf)  now  showed 
cause.  They  submitted  that  the  verdict  was  properly  taken ;  the  jury 
having  evidently  intended  it  as  an  unconditional  and  unqualified  verdict 
for  the  plaintiff  upon  all  the  issues ;  and  that  the  subsequent  discussion 
was  altogether  irrelevant  and  idle. 

Sir  T.  WUdef  Serjt.,  (with  whom  were  Addison  and  Cowlings)  coidri^ 
was  stopped  by  the  court. 

^4831  *TiNDAL,  C.  J.  It  appears  to  me  that  there  has  been  a  misca^ 
riage  by  the  officer  of  the  court,  in  taking  the  verdict  in  this  case. 
If  he  bad  followed  the  directions  given  by  the  learned  judge,  the  finding 
would  have  been  such  as  to  preclude  all  doubt  or  difficulty.  As  the 
matter  now  stands,  it  seems  to  be  extremely  doubtful,  to  say  the  least 
of  it,  whether  that  which  was  taken  was  really  the  verdict  of  the  juiy. 
It  is  enough  to  say  that  there  may  have  been  a  difference  of  opinion 
among  &em.  The  remark  made  by  one  of  the  juiy  as  to  there  having 
been  three  questions  left  for  their  consideration,  was  quite  sufficient  to 
call  the  attention  of  the  associate  to  the  issues  that  were  to  be  submitted 
to  them.  His  omission  to  take  their  finding  on  those  issues,  in  obedience 
to  the  directions  he  had  received,  was  a  miscarriage  on  his  part  in  taking 
the  verdict,  which  can  only  be  cured  by  granting  a  new  trial.  The  rale 
will  therefore  be  made  absolute,  without  costs. 

The  rest  of  the  court  concurred.  Rule  absolute  accordingly. 

(a)  8m  Bmrpu  t.  langky,  6  Mmul  dt  Gr.  7%%,  6  filoocl^  N.  R.  618. 
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lo  the  memorial  of  an  annuity,  part  of  the  consideration  monej  waa  stated  to  hava  been  paid 
by  **iL  draft  of  even  date  -with  the  indenture,  drawn  bj  the  grantee  on  Measra.  A.  B.  &  Co.," 
not  siiying  when  the  draft  was  payable  i-^Held,  that  the  memorial  was  insufficient,  and  the 
grant  consequently  void. 

The  codrt,  in  such  cases,  only  deal  with  the  judgment  signed  upon  the  wanant  of  attoniey, 
and  will  not  interfere  with  the  other  securities. 

By  letters-patent  bearing  date  the  18th  of  October,  1821,  the  defendant 
ms  appointed  to  the  office  of  registrar  of  the  archdeaconry  of  Norwich, 
for  life.  On  the  12th  of  April,  18!^,  he  granted  to  the  plaintiff  *an  rm aqa 
annuity  of  50/.  per  annum  for  the  life  of  the  defendant,  in  con- 
sideration of  450/. ;  to  secure  which  annuity,  he  «  granted,  bargained, 
sold,  and  assigned  unto  the  plaintiff,  his  executors,  administrators  and 
assigns,  all  the  fees,  yearly  income,  proceeds,  profits,  emoluments,  and 
advantages  of  him,  the  defendant,  of,  arising,  and  to  grow  due  and  pay^ 
able  of  and  from  the  offices  of  registrar  and  actuary  of  the  said  archdea^ 
conry  of  Norwich ;  and  also  the  office  of  collector  of  all  and  singular  the 
procurations  and  other  profits  within  the  said  archdeaconry,  that  should, 
from  time  to  time,  grow  due  to  him,  the  defendant,  as  registrar,  actuary, 
and  collector  of  the  said  offices  and  every  of  them,  by  right,  custom,  or 
any  manner,  formerly,  then,  or  thereafter  thereto  belonging,  and  all  man- 
ner of  offerings,  tenths,  obventions,  oblations,  compensations,  composi- 
tions, pensions,  annuities,  rents«charge,  yearly  income,  fees,  dues,  issues, 
profits,  emoluments,  advantages,  rights,  members,  and  appurtenances, 
taken  and  thereafter  to  be  taken  and  accepted  by  the  defendant  from 
any  person  or  persons  whatsoever,  in  lieu,  substitution,  satisfaction,  or 
exchange  for  the  fees,  proceeds,  profits,  and  emoluments,  arising  and  to 
grow  due  and  payable,  of  and  ft'om  the  said  offices  of  registrar  and  ac- 
tuary of  the  said  archdeaconry  of  Norwich,  or  either  of  them ;  to  have 
and  to  hold  the  said  offices  and  every  of  them,  with  all  and  singular  the 
fees,  profits,  and  advantages  to  the  said  offices,  or  any  of  them,  as  is 
aforesaid,  belonging,  and  out  of  them  or  any  of  them  accruing  and 
growing  due,  together  with  the  custody  and  direction  of  all  and  singular 
the  books,  acts,  exhibits,  and  muniments  to  the  said  offices  belonging, 
and  all  and  singular  other  the  premises  thereby  assigned,  or  intended  so 
to  be,  to  the  aforesaid  plaintiff,  for  and  during  the  natural  life  of  him  the 
defendant,  to  be  well  and  faithfully  executed  by  him  the  plaintiff  or  his 
sofficient  deputy  or  deputies,  without  *the  let  or  interruption  of  ra^ox 
the  defendant,  or  any  person  or  persons  on  his  behalf;"  and  '' 
^  the  sum  of  50/.  a  year  payable  to  the  defendant  fit>m  the  fees  of  the 
said  office,  by  Henry  Francis,  his  deputy,  by  virtue  of  an  indenture  of 
the  18th  of  October,  1821. 
'Rie  defendant  also,  by  way  of  further  security,  gave  the  plaintiff  a  wa^ 
VOL.  I.  39  2  0  2 
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rant  of  attorney,  for  900/.,  upon  which  judgment  was  entered  up  on  the 
11th  of  July,  1829. 

The  deed  further  contained  a  covenant,  on  the  part  of  the  grantor,  not 
to  go  to  anyplace,  or  do  any  acts,  whereby  the  plaintiff,  his  executors,  &c., 
might  be  compelled  to  pay  any  extra  premium  for  insuring  his  life,  or  to 
pay  such  extra  premium  within  one  month.  And  the  defendant  thereby 
constituted  and  appointed  the  plaintiff  <<  deputy-receiver,  agent,  and  at- 
torney of  him  the  defendant,  in  his,  the  defendant's,  name  or  in  the  name 
of  the  plaintiff,  and  in  the  place  and  stead  of  the  defendant,  to  hold  the 
said  offices,  and  to  ask,  demand,  collect  and  receive  the  fees,  advantages, 
proceeds  and  profits  thereof,  and  to  do,  perform,  and  execute  all  matters 
and  things  needful  and  requisite  for  collecting  and  receiving  the  said  pro- 
fits, as  fully  and  effectually,  to  all  intents  and  purposes  whatsoever,  as  the 
defendant  could  or  mi^t  himself  do ;"  and  he  thereby  empoweftd 
flie  plaintiff,  «  with,  and  out  of,  such  proceeds  or  profits,  to  reimburse 
and  satisfy  himself  his  costs,  charges,  and  expenses  in  the  executioB  of 
the  trusts  of  the  deed,  or  in  relation  thereto,  together  with  the  satary  or  el' 
lawance  of  one  shilling  in  the  pounds  to  be  received  by  him/or  his  trmMetH 
collecting  and  reoehnmg  such  rerds^  issmSy  profits^  and  sums  of  mongf  0 
itforesaid.^* 

A  memorial  of  the  annuity  was  enrolled  on  the  9th  of  August,  1828, 
which,  in  the  column  headed  >«  Consideration,  and  how  paid,"  contained 
the  following  statement : — «  The  sum  of  450/. — ^paid  by  the  said  William 
*4861  ^^"^^^  ^^  ^^^  said  James  Edward  Morton  Douglass  in  his  *owd 
proper  person,  in  manner  foUowing,  (that  is  to  say,)  23/.  by  aix^ 
qfeven  date  vnth  the  aforesaid  recUed  indenture  of  assignment  drawn  by  ^ 
said  Wittiam  Abbott^  on  Messrs.  BamettSf  Hoare^  4*  Co. — 17/.  in  sove- 
reigns,— and  the  residue  of  the  aforesaid  sum  of  450/.,  being  410/.,  ifl 
notes  of  the  governor  and  company  of  the  Bank  of  England  payable  to 
bearer  on  demand ;  and  which  three  several  sums  make  the  aforesaid  con- 
mderation  of  450/." 

ByleSy  Seijt.,  in  Michaelmas  term  last,  obtained  a  rule  calling  upon  the 
executors  of  William  Abbott  to  show  cause  why  the  warrant  of  attomej 
in  this  cause,  and  the  judgment  signed  thereon,  and  the  annuity-deed 
and  memorial,  should  not  respectively  beset  aside,  on  the  grounds— fint) 
ibsA  the  consideration  was  not  properly  stated  in  the  memorial  of  the  deed) 
as  to  the  time  of  payment  of  the  draft  therein  mentioned — secondly;  that 
fhe  consideration  for  the  annuity  was  an  illegal  assignment  of  an  office-^ 
tlurdly,  that  a  part  of  the  consideration  money  was  retained— fourtUjf 
that  the  deed  contained  a  covenant  \6  pay  an  additional  premium  of  ^' 
surance,  in  a  certain  event — fifthly,  that  it  contained  a  covenant  to  aUow 
the  grantee  to  take  one  shilling  in  the  pound  of  the  amount  collected  ij 
him  from  the  fees  of  the  said  office.  The  motion  was  founded  upon  the 
affidavit  of  the  defendant,  to  which  were  annexed  copies  of  the  aaDQ^r 
die^i  warnuit  of  attorney,  and  memiorial ;  and  which  alleged  that  the  80O^ 
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gentleman  acted  as  solicitor  for  both  parties  in  the  transaction,  and  that 
he  retained  652.  of  the  consideration  money  for  his  charges  for  negotiating 
and  preparing  the  securities ;  and  that  the  consideration  money  was  paid 
as  follows— *410/.  in  notes  of  the  governor  and  company  of  the  Bank  of 
England,  payable  to  the  bearer  on  demand,  17/.  in  current  gold  coin  of 
the  realm,  and  23^  by  a  ^certain  draft  of  even  date  with  the  an-  r«4g7 
nuify-deed,  drawn  by  William  Abbott  on  Messrs.  Bametts,  Hoare, 
k  Co.,  bankers,  London ;  but  whether  the  said  draft  was  payable  at  sight, 
or  on  demand,  or  at  any  certain  time  therein  stated,  the  deponent  did  not 
recollect,  and  was  unable  to  state.  In  support  of  the  first  ground  of  ob. 
jection,  the  learned  Serjeant  cited  Drake  y.  Rogers^  2  Brod.  &Bingh.  19, 
4  J.  B.  Moore,  402 ;  in  support  of  the  second  he  relied  on  the  statute  of 
6&  6  Edw.  6,  c.  16,  s.  2,  and  the  case  of  Layr^  y.  Potne,  Willes,  571, 
where  it  was  held  that  the  office  of  registrar  of  an  archdeaconry  is  an 
office,  within  that  staitute ;  and  upon  the  fourth  he  referred  to  Wood  y.  Per-^ 
roO,  5  J.  B.  Moore,  63. 

Mmmngj  Serjt.,  in  Hilary  term  last,  showed  cause.(a)  He  produced 
an  affidavit  to  which  was  appended  the  identical  «<  draft"  referred  to  in 
the  memorial,  and  which  appeared  to  be  a  check  for  23/.  on  Messrs. 
Bametts,  Hoare,  &  Co.,  the  bankers,  payable  to  bearer,  and  to  have  been 
duly  paid.  The  17  Greo.  3,  C.  26,  s.  1,  recited  that  «  whereas  the  per- 
nicious practice  of  raisbg  money  by  the  sale  of  life-annuities  hath  of  late 
yean  greatly  increased,  and  is  much  promoted  by  the  secrecy  with  which 
ancfa  transactions  are  conducted;"  and  enacted  «that  a  memorial  of 
every  deed,  bond,  instrument,  or  other  assurance  whereby  anyannuity  or 
rent-chaige  shall  from  and  after  the  passing  of  tibis  act  be  'granted  r^^go 
for  one  or  more  life  or  lives,  or  for  any  term  of  years  or  greater 
estate  determinable  on  one  or  more  life  or  lives,  shaU,  within  twenty 
days  of  die  execution  of  such  deed,  bond,  instrument,  or  other  assurance 
be  enrolled  in  the  high  Court  of  Cl^ancery ;  and  that  every  such  memorial 
diall  contain  the  day  of  the  month  and  the  year  when  the  deed,bond,  instru- 
ment, or  other  assurance  bears  date,  and  the  names  of  all  the  parties,  and 
for  whom  any  of  them  are  trustees,  and  of  all  the  witnesses ;  and  shaUset 
forth  the  annual  sum  or  sums  to  be  paid,  and  the  name  of  the  person  or 
persons  for  whose  life  or  lives  the  annuity  is  granted,  and  the  considera- 
tion or  considerations  of  granting  the  same ;  otherwise  ev^  such  deed, 
bond,  instrument,  or  other  assurance  shall  be  null  and  void,  to  all  intents 
and  purposes."  Under  that  statute,  considerable  strictness  was  required 
to  be  observed  in  the  statement  of  the  consideration.  If  part  of  it  was  paid 


(tf)  The  ngumeDt  wti  tionfliM  to  the  ii«t  tod  Moond  oljectiaiM.  The  fint  objedum  onlj 
being  notieed  in  the  jadgment,  the  argiunents  on  the  eecond  are  omitted. 

The  authorities  cited  in  answer  to  the  fint  objection  were : — Dr,  Trevor's  case,  Cro.  Jae. 
M9 ;  Woodward  r.  Fodn,  2  Vent  1S7,  218,  267, 3  Lot.  289,  and  Hukt  ▼.  Rmneods,  I  Cox,  40  • 
in  "opport  of  it,  Zoyiigy.  Pami,  WiUM,671 ;  Dr.  Trevor'i  caae,  Cro.  Jae.  269,  12  Co.  Rep.  78  • 
^«&*Mr  V.  Bote,  2  Biod.  atid  Biligfa.  673,  6  J.  B.  Mooie^  28,.  and  Com.  Dig.  tit  CmHrts, 
(N.  9.) 
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in  promissory  DOteSy(a)  or  country  bank-notes,(&)  it  was  necessary  to  show 
whether  they  were  payable  on  demand  or  otherwise.    But,  even  under 
that  statute,  bank-notes  and  checks  might  have  been  described  as  money: 
Wright  V.  Reedy  3  T.  R.  554;  Cousins  v.  T%ompsony  6  T.  R.  335;  £r 
parte  ABchelly  2  East,  137.     The  53  G.  3,  c.  141,  was  intended  to  re- 
lieve grantees  from  the  technical  difficulties  introduced  by  the  former 
statute :  per  Bayley,  J.,  in  Crowther  t.  Weniwarth^  6  B.  &  C.  366, 9  D. 
&  R.  286.     The  first  section  repeals  the  former  provision:  and  sect.  2 
enacts,  «'that  within  thirty  days  after  the  execution  of  every  deed,  &e., 
whereby  any  annuity  or  rent-charge  shall,  from  and  after  the  passing  of 
this  act,  be  granted  for  one  or  more  life  or  lives,  or  for  any  term  of 
*4891    *y^^^»  ^^  greater  estate,  determinable  on  one  or  more  life  or 
lives,  a  memorial  of  the  date  of  every  such  deed,  &€.,  of  the 
names  of  all  the  parties  and  of  all  the  witnesses  thereto,  and  of  the 
person  or  persons  for  whose  life  or  lives  such  annuity  or  rent-charge  diaD 
be  granted,  and  of  the  person  or  persons  by  whom  die  same  is  to  be  be- 
neficially received,  the  pecuniary  consideration  or  considerations  for  grant- 
ing the  same,  and  the  annual  sum  or  sums  to  be  paid,  shall  be  enrolled  in 
the  high  Court  of  Chancery,  in  the  form,  or  to  the  effect,  following,  wiA 
such  alterations  therein  as  the  circumstances  of  any  partieukr  case  may 
reasonably  require ;  otherwise  every  such  deed,  &c.,  shall  be  null  and  void 
to  all  intents  and  purposes."    In  ^e  form  of  memorial  in  that  section, 
in  the  column  headed  <<  Consideration,  and  how  paid,"  are  these  words 
and  figures : — <<  100/.  paid  in  money;  500/.  paid  in  notes  of  the  goveroor 
and  company  of  the  Bank  of  England,  or  other  notes,  or  bills  of  ezcbangei 
'  as  the  ease  may  be ;"  not  saying  whether  payable  on  demand  or  odle^ 
wise.    ^In  Ftrircloth  v.  Oumey,  9  Bingh.  622,  2  M.  &  Scott,  822, 1  DowL 
P.  C.  724,  the  aimuity  deed  stated  the  consideration  to  have  been  paid 
in  bank  notes  and  sovereigns  ;  the  memorial  stated  it  (according  to  the 
fact)  to  have  been  paid  in  bank-notes  only :  and  it  was  held  that  this  was 
^  no  ground  for  setting  aside  the  annuity.    So,  in  Cane  v.  Lovelace^  2  B. 
fc  Adol.  767,  A.  having  agreed  with  B.  to  advance  him  a  sum  of  moneys 
and  to  pay  off  an  annuity  formerly  granted  by  him,  B.  executed  a  deed 
whereby,  in  consideration  of  1050/.,  he  covenanted  to  pay  an  annoity  to 
A.,  and  assigned  to  him  certain  dividends,  upon  trust,  for  the  purpose  of 
secHiring  the  annuity:  the  1050/.  were  paid  to  B.,  the  grantor,  who  di- 
rectly returned  to  the  grantee  the  sum  necessary  for  paying  off  the  annui^) 
*4901    ^^^  ^^  immediately  paid  it  over  *for  diat  purpose.  In  the  memo* 
^    rial  enrolled  pursuant  to  the  statute  53  Geo.  3,  c.  141,  the  coitfi- 
deration  for  the  existing  aimuity  was  stated  to  be  1050/.  without  any  notice 
of  the  former  annuity :  and  it  was  held  that  this  statement  was  sufficient 
LiTTLEDALE,  J.,  there  says:  «It  appears  to  me,  that,  as  between  these 
parties,  the  consideration  for  the  annuity  was  the  payment  of  1060L  by 

(a)  RwnbaU  ▼.  MmrMy,  8  T.  R.  298 ;  Berry.  ▼.  BtfUky,  6  T.  R.  690;  Pooh  ▼•  CakMh 
8  T.  R.  828.  (6)  Morrit  ▼.  Wall,  1  BL  &  P.  208. 
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the  frrantor  to  the  grantee,  although  that  payment  was  immediately  fol- 
lowed by  a  transfer  of  part  of  the  sum  to  the  holder  of  a  former  annuity, 
which  was  then  put  an  end  to.  I  do  not  think  it  was  requisite  that  the 
stipulation  with  respect  to  insurance  should  have  been  noticed  in  the  me- 
morial :  the  payment  of  it  was  contingent ;  it  was  no  part  of  the  <  annuity 
or  rent-charge :'  it  was,  in  fact,  a  provision  for  securing  payment  of  the 
aonuity.  Wood  v.  PerroUy  5  J.  B.  Moore,  63,  is  a  strong  authority  in 
bTour  of  the  plaintiff.  The  cases  cited  in  support  of  the  present  ^pli- 
cation were  under  the  former  statute,  (17  G.  3,  c.  26,)  a  statute  which 
required  a  greater  particularity  of  statement  than  the  act  now  in  force* 
As  to  the  terms  in  which  the  nature  of  the  instrument  is  described,  I 
think  they  are  sufficiently  correct."  Drake  y.  Rogers^  2  Brod.  &  Bingh. 
19,4  J.  B.  Moore,  402,  was  decided  upon  the  old  statute. 

Talfburd  and  ByUsy  Serjts.,  in  support  of  the  rule.  Crosskjf  ▼.  .Ark 
forighty  2  T.  R.  603 ;  Bumball  v.  Murray^  3  T.  R.  298 ;  Berry  y.  Bentky^ 
6  T.  R.  690 ;  Poole  y.  Cabanes,  8  T.  R.  328,  and  Drake  r.  Rogers  j  are 
distinct  authorities  to  show,  that,  where  part  of  the  consideration  for  an 
annaity  is  paid  in  bank-notes  or  other  notes,  it  must  be  stated  in  the 
memorial  whether  they  are  payable  on  demand  or  otherwise ;  and  there 
is  no  substantial  difference  in  this  respect  between  the  ^provisions  r^^gi 
of  the  17  G.  3,  c.  26,  and  those  of  the  53  G.  3,  c.  141 ;  see  the  '* 
judgment  of  Littledale,  J.,  in  Blake  v.  Attersollj  2  B  &  C.  876,  4  D.  & 
R.  549.  [Cresswell,  J.  In  Morris  y.  Wall^  1  B.  &  P.  208,  where  part 
of  the  consideration  was  paid  in  country  bank-notes,  the  court  would 
not  presume  that  they  were  payable  on  demand.]  The  value  of  the  con- 
sideration might  be  materially  affected  by  the  dates.  In  Drake  v.  Rogers^ 
2  Brod.  &  Bingh.  19,  4  J.  B.  Moore,  402,  the  memorial  stated  the  con- 
sideration to  consist  of  Bank  of  England  notes  payable  on  demand,  and 
of  a  draft  payable  at  a  banker's,  but  not  specifying  the  time  when  so  pay- 
able: the  annuity  had  been  paid  eleven  years,  and  the  attesting  witness 
and  agent  of  the  grantee  were  both  dead :  the  court  set  aside  the  securities, 
on  the  ground  that  the  memorial  did  not  state  when  the  draft  was  pay- 
&ble,  or  whether  it  had  been  in  fact  paid.  Dallas,  C.  J.,  in  delivering 
the  opinion  of  the  court,  said :  <^It  is  objected  here  that  the  .memorial 
does  not  state  when  the  draft  for  65/.  was  payable,  or  whether  it  was 
ever  paid,  so  that  it  is  uncertain  whether  the  grantor  of  the  annuity  ever 
received  the  whole  of  the  consideration  for  it.  In  principle  there  is  a 
reason  why  it  should  appear  upon  the  face  of  the  memorial  when  the 
draft  was  payable,  and  that  reason  is  given  in  Berry  v.  BenUey.  *  The 
objection  was,  that  the  memorial  did  not  set  forth  when  the  note  was 
payable,  whether  immediately  or  at  a  distant  day ;  for,  if  at  a  distant  day, 
it  was  not  worth  700/.,  by  reason  of  the  discount.'  Now,  the  draft  in 
this  case  might  have  been  payable  at  a  distant  day,  and  the  grantor  mi^t 
have  lost  so  much  of  his  consideration  as  the  discount  of  the  draft  for  the 
Ultennediate  time  might  amount  to.    In  substance,  therefore,  and  on 
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principle,  here  is  a  ground  why  the  time  at  which  a  bill  is  payable  should 
appear  on  the  memorial."  Cur.  adv.  tmU. 

•4921        •TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court 

This  was  a  rule  calling  upon  the  executors  of  William  Abbott 
to  show  cause  why  the  warrant  of  attorney  in  this  cause,  and  the  judg- 
ment signed  thereon,  and  the  annuity  deed  and  memorial  in  the  defend- 
ant's affidavit  mentioned,  should  not  be  respectively  set  aside,  on  the 
following  grounds — first,  that  the  consideration  is  not  properly  stated  in 
the  memorial  of  the  said  deed,  as  to  the  time  of  payment  of  tbe  draft 
therein  mentioned — secondly,  that  the  consideration  for  the  said  aimaity 
was  an  illegal  assignment  of  an  office — ^thirdly,  that  a  part  of  the  con- 
sideration money  was  retained — ^fourthly,  that  tbe  deed  contained  a 
covenant  to  pay  an  additional  premium  of  insuraiice  in  a  certain  event-* 
fifthly,  that  it  contained  a  covenant  to  allow  the  grantee  to  take  one  shil- 
ling in  the  pound  of  what  he  should  collect  irom  the  fees  of  the  said  office. 

The  affidavit  on  which  the  rule  was  obtained  stated  that  the  consideni* 
tion  money  for  the  annuity  was  450^,  and  was  paid  in  manner  following: 
410/.  in  Bank  of  England  notes,  17/.  in  gold  coin,  23/.  by  a  draft  of 
even  date  with  the  annuity  deed,  drawn  by  the  said  William  Abbott  on 
Barnetts,  Hoare,  &  Co.,  bankers,  London.  A  copy  of  the  memorial  was 
-annexed  to  the  affidavit,  and  such  memorial,  under  th€  heading  <«  Con- 
sideration, and  how  paid,"  was  in  these  words: — «  The  sum  of 450/.) 
paid  by  the  saidi  W.  Abbott,  to  the  said  J.  £.  M.  Douglass  in  his  own 
proper  person,  in  manner  following,  that  is  to  say,  23/.  by  a  draft  of  e?en 
date  with  the  aforesaid  recited  indenture  of  assignment,  drawn  bj  the 
said  W.  Abbott  on  Messrs.  Barnetts,  Hoare,  &  Co.,  17/.  in  sovereigns, 
and  the  residue  of  the  aforesaid  sum  of  450/.,  being  410/.,  in  notes  of 
*4931  ^^  Governor  and  Company  of  the  Bank  of  England  payable  to 
bearer  on  demand,  *and  which  said  three  several  sums  make  tbe 
aforesaid  consideration  of  450/." 

In  answer  to  the  rule  an  affidavit  was  used,  to  which  the  said  draft  for 
23/.  was  annexed ;  and  it  appeared  to  be  a  draft  payable  on  demand. 

It  will  be  unnecessary  to  express  any  opinion  upon  the  other  objectioos 
taken,  because  it  appears  to  us  that  the  first  must  prevail,  the  memoiial 
not  being  such  as  the  statute  53  Q.  3,  c.  141,  requires  to  be  enrolled. 

In  order  to  determine  this  question,  it  is  necessary  to  look  at  tbe 
statute  17  G.  3,  c.  26,  s.  1,  and  the  decisions  which  took  place  under  it. 
By  that  section  it  was  enacted,  <<  that  a  memorial  of  every  deed,  &^*i 
whereby  any  annuity  or  rent-charge  shall,  from  and  after  the  passing  of 
this  act,  be  granted  for  one  or  more  life  or  lives,  Jtc.,  shall,  within  tweotf 
idays  of  the  execution  of  such  deed,  &c.,  be  enrolled  in  the  hij^  court  of 
Chancery ;  and  that  every  such  memorial  shall  contain  the  day  of  tbe 
month,  &c.,  and  shall  set  forth  the  annual  sum  or  sums  to  be  paid,  ana 
the  name  of  the  person  or  persons  for  whose  life  or  lives  tbe  im^uitjJ^ 
granted,  and  tne  consideration  or  considerations  for  granting  the  sao^^i 
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|;c.  Under  that  section  it  was  held,  that  all  considerations,  whether 
pecuniaiy  or  otherwise,  must  be  stated ;  and  that,  where  a  pecuniary 
consideration,  or  part  of  it,  was  paid  by  drafts  on  bankers,  or  promissory 
notes,  it  was  necessary  to  set  them  out,  and  mention  the  time  when  they 
were  payable :  Bumball  v.  Murray y  3  T.  R.  298 ;  Berry  y.  BenOey,  6  T.  R. 
690 ;  Poole  v.  CobaneSj  8  T.  R.  328 ;  in  which  last  case  the  memorial 
stated  that  <<  part  of  the  consideration  money,  199/.  10^.,  was  paid  by  a 
dfaft  of  J.  Harvey,  on  Messrs.  Lockharts,  bankers  in  Pall  Mall,  which 
said  draft  was  duly  honoured ;"  and,  although  it  was  urged  by  Giabs 
that  a  banker's  check  is  always  considered  as  *money,  the  court  fAQA 
held  the  memorial  to  be  insufficient.  In  Morris  v.  Wallj  1 B.  &P. 
208,  the  memorial  stated  that  «the  consideration  money  was  paid  in  Bank 
of  England  notes  and  country  bank-notes,"  without  specifying  the  dates 
9ud  times  of  payment  of  the  latter ;  and  on  the  ground  that  it  was  neces- 
isiy  to  state  the  time  of  payment,  the  court  reluctantly  made  absolute  a 
rule  for  setting  aside  the  judgment,  considering  themselves  bound  by  the 
ferner  decisions  respecting  bankers'  checks.  And  these  decisions 
vere  confirmed  by  this  court  in  Drake  v.  Rogersp  2  Brod.  &  Bingh.  19, 
i  J.  B.  Moore,  402. 

By  the  53  G.  3,  e.  141,  s.  1,  the  17  G.  3,  c.  26,  was  repealed,  except 
95  to  annuities  and  rent-charges  theretofore  granted :  and,  by  the  second 
section,  it  was  enacted,  «<  that,  within  thirty  days  after  the  execution  of 
every  deed,  &c.,  whereby  any  annuity  or  rent-charge  shall  from  and  after 
the  passing  of  this  act  be  granted  for  one  or  more  life  or  lives,  &c.,  a 
memorial  of  the  date  of  every  such  deed,  &c.,  the  pecuniary  consideration 
or  considerations  for  granting  the  same,  and  the  annual  sum  or  sums  to 
he  paid,  shall  be  enrolled  in  the  high  court  of  Chancery,  in  the  form  or  to 
the  ^eci  following y  with  such  alterations  therein  as  the  nature  and  circum- 
itances  of  any  particular  case  may  require."  By  this  enactment,  it  is  not 
made  necessary  to  mention  in  the  memorial  any  but  pecuniary  consider- 
itioQs ;  but  they  must  be  stated  in  the  form  prescribed  by  the  act,  which 
contains  a  column  headed  <<  Consideration,  and  how  paid,"  and  under 
that  heading  these  words :  <<  100/.  paid  in  money,  600/.  paid  in  notes  of 
the  Governor  and  Company  of  the  Bank  of  England,  or  other  notes  or 
bUls  of  exchange,  as  the  case  may  be."  If,  in  the  present  case,  part  of 
the  consideration  had  been  paid  by  a  bill  of  exchange,  it  could  not  have 
been  contended  that  the  time  when  it  *would  become  payable  T*AaK 
need  not  have  been  stated ;  that  being  necessary  to  show  the 
^  nature  and  value  of  the  consideration.  The  same  necessity  exists 
for  stating  the  time  when  a  draft  is  payable :  and  the  only  question  is, 
whether  the  memorial  now  under  consideration  states  the  time  when  the  draft 
^pon  Barnetts,  Hoare,  &  Co.  was  payable.  It  does  not  do  so,  unless  the 
word  « draft"  means  draft  payable  on  demand.(a)    In  several  of  the 

(o)  A  bill  in  the  form  of  a  bill  of  exchange,  drawn  upon  a  banker,  is  comaonljr  caDed  a 
^fit  or  a  banker's  drafU 
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cases  cited,  the  courts  have  refused  so  to  construe  it ;  and  those  decinons 
are  equally  applicable  to  memorials  enrolled  in  pursuance  of  the  53  G.  3» 
c.  141,  as  to  those  under  the  17  G.  3,  c.  26.  We  feel  that  we  are  bound 
by  them,  and  that  we  must  say  that  the  memorial  in  question  is  bsufficient. 

The  consequence  is,  that  the  deed,  bond,  instrument,  or  other  assur* 
ance  by  which  the  annuity  was  granted,  is  null  and  void. 

The  rule  asks  that  they  may  be  set  aside ;'  but  the  court  will  only  inter- 
fere so  far  as  to  set  aside  the  judgment  signed  on  the  warrant  of  attorney* 
To  that  extent  the  rule  must  be  made  absolute.         Rule  accordingly. 


•496]  *STEAD  v.  CAREY.    Jlpril  30. 


In  caiefor  sn  infiingement  of  a  pttent,  the  defendant  pleaded— that  the  inveiition  in  rtaptd 
whereof  the  letters-patent  were  granted,  was  an  invention  stated  and  represented  by  tfas 
plaintiff,  in  applying  for  the  letters-patent,  to  be,  and  was  therein  called  and  intituled  **  Tki 
invention  of  making  or  paving  public  streets  and  highways*  and  pubUc  and  private  rosds, 
courts,  and  bridges  with  timber  or  wooden  blocks'' — that  the  letters-patent  were  gnaHedftr 
and  in  reipect  of  the  said  invention,  by  and  under  the  name,  style,  and  tiUe  of  •*  The  inven- 
tion of  making  or  paving  public  streets  and  highways,  and  public  and  private  roads,  courti* 
and  bridges  with  timber  or  wooden  blocks ;"  and  by  and  under  no  other  name,  style,  or 
title — and  that  the  said  style  and  title  was,  in  its  claim,  description,  and  definition  of  the  said 
invention,  too  large,  uncertain,  ambiguous,  and  vague,  and  inconsistent,  inapplicable,  and  at 
variance  in  respect  of,  to,  and  with  the  nature  of  the  said  invention  as  described  and  asce^> 
tained  by  the  specification ;  by  reason  whereof  the  patent  was  Toid.  The  plaintiff  replied^ 
that  the  said  letters-patent  were  granted  for  and  in  respect  of  a  certain  invention  called  and 
intituled  **  An  invention  of  making  or  paving  public  streets  and  highways,  and  puUie  and 
private  roads»  courts,  and  bridges,  with  timber  and  wooden  blocks^"  and  not  fiir  **  The  inven- 
tion of  making  or  paving  public  streets  and  highways,  and  public  and  private  roads,  courli^ 
and  bridges,  with  timber  or  wooden  blocks  :*' — Held,  that  this  was  an  apt  traverse  of  the  plea. 

By  an  act  of  parliament,  (local  and  personal,(a)  but  to  be  judicially  taken  notice  of  as  a  poblie 
act,)  reciting,  that  letters-patent  had  been  granted  to  A. ;  that  the  spedfication  was  enrolled 
within  six  months  instead  of  being  enrolled  within  four  months  after  the  date  thereof  as  re- 
quired by  the  letters-patent ;  that  the  letters-patent  contained  a  proviso  for  making  them 
void  if  they  Aoukl  become  vested  in,  or  in  trust  for,  more  than  tweive  persans ;  and  that  oe^ 
tain  persons  had  agreed  to  form  themselves  into  a  company  for  the  purpose  of  woiking 
the  patent — powers  were  given  for  the  formation  of  a  company,  and  enabling  the  patentee 
to  assign  the  patent  to  them,  or  to  license  them  to  work  it.  A  tubte^uent  section,  recitinf 
the  non-enrolment  of  a  specification  within  due  time,  and  that  such  non-enrolment  had  ariam 
firom  inadvertence  and  misinformation,  and  that  it  was  expedient  that  the  patent  should  be 
rendered  valid  to  the  extent  thereinafter  mentioned,  enacted,  that  the  letters-patent  shoold, 
during  the  remainder  of  the  term,  be  considered,  deemed,  and  taken  to  be  as  valid  and 
effectual  to  all  intents  and  purposes  as  if  the  specification  thereunder,  so  enrolled  by  A. 
within  tix  months  after  the  date  thereof^  had  been  enrolled  within /bw  months : — 

Held,  that  the  confirmation  of  the  patent  was  unconditional,  and  was  not  dependent  em  ths 
formation  of  a  company. 

The  defendant  further  pleaded,  that,  before  tho  passing  of  the  act,  and  after  the  expintion  of 
fovr  calendar  months  next  and  immediately  after  the  date  of  the  plaintiff's  patent,  he 
obtained  a  patent  for  an  invention  of  certain  improvements  in  paving  for  covering  atred^ 
roads,  and  other  ways ;  that  his  invention  then  applied  to  blocks  of  wood,  and  was  a  mate 
rial  and  substantial  and  bond  fide  improvement  of  and  upon  the  invention  of  the  plaintiir; 
that  the  same  could  not  be  made,  used,  or  exercised  without  at  the  same  time  making,  ooagt 
and  putting  in  practice  the  plaintiff's  invention ;  and  that,  in  the  due  and  legitimate  exeiciK 
and  enjoyment  of  his  patent,  he  necessarily  and  unavoidably  used  the  plaintiff's  invention  t 
— Held,  bad  on  demurrer ;  the  operation  of  the  statute  being  to  efibd  a  complete  coofixms- 
tion  of  the  plaintiff's  patent,  and  to  preclude  the  defendant  from  using  the  plaintiff's  inveo- 
tion,  notwithstanding  the  grant  to  the  defendant 

(a)  4  &  6  Victc.  xd. 
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Case,  for  infringement  of  a  patent.  The  declaration  stated  that  thereto- 
fore, to  wit,  before  and  at  the  time  of  the  making  of  the  letters-patent  and  the 
'committing  of  the  grievances  by  the  defendant  as  thereinafter  r^AOf 
mentioned,  the  plaintiflf  was  the  true  and  first  inventor  of  the  work- 
ingor  making  of  a  certain  manner  of  new  manufacture  within  this  realm,  to 
wit,  a  certain  invention  for  «  making  or  paving  public  streets  and  highways, 
and  public  and  private  roads,  Courts,  and  bridges,  with  timber  or  wooden 
blocks;*'  that  her  majesty  the  queen,  on  the  19th  of  May,  1838,  granted 
to  the  plaintiff,  his  executors,  administrators,  and  assigns,  a  patent  for  the 
making,  using,  exercising,  and  vending  the  said  invention  in  England, 
Wales,  and  Berwick-upon-Tweed,  and  also  in  her  majesty's  colonies  and 
plantations  abroad  for  the  term  of  fourteen  years  from  the  date  of  the 
grant ;  that  it  was  by  the  said  letters-patent,  amongst  other  things,  provided, 
that,  if  the  plaintiff  should  not  particularly  describe  and  ascertain  the  na- 
ture of  his  said  invention,  and  in  what  manner  the  same  was  to  be  per- 
formed, by  an  instrument  in  writing  under  his  hand  and  seal,  and  caupe 
the  same  to  be  enrolled  in  her  majesty's  high  court  of  Chancery  within 
four  calendar  months  next  and  immediately  after  the  date  of  the  said 
letters-patent,  then  the  said  letters-patent,  and  all  liberties  and  advantages 
whatsoever  by  the  said  letters-patent  granted,  should  utterly  cease,  deter- 
mine, and  become  void,  any  *thing  thereinbefore  contained  to  r«4QQ 
the  contrary  thereof  in  anywise  notwithstanding ;  that  afterwards, 
and  before  the  committing  of  the  grievances  by  the  defendant  as  therein- 
after  mentioned,  he,  the  plaintiff,  did  particularly  describe  and  ascertain 
the  nature  of  the  said  invention,  and  in  what  manner  the  same  was  to  be 
performed,  by  an  instrument  in  writing  under  his  hand  and  seal,  com- 
monly called  the  specification,  and  afterwards,  and  within  six  calendar 
months  next,  and  immediately  after  the  date  of  the  said  letters-patent,  to 
wit,  on  the  19th  of  November,  1838,  did  cause  the  said  specification  to 
be  enrolled  in  Chancery,  but  the  same  vras  not  enrolled  in  her  ma- 
jesty's high  court  of  Chancery  vrithin  four  calendar  months  next 
and  immediately  after  the  date  of  the  said  letters-patent,  in  pursuance 
of  the  proviso  in  that  behalf  in  the  said  letters-patent  contained; 
that,  after  the  making  of  the  said  letters-patent,  and  the  enrolment  of  the 
said  specification,  and  before  the  committing  of  the  grievances  by  the 
defendant  as  thereinafter  mentioned,  by  a  certain  act  of  parliament  made 
and  passed  in  the  session  of  parliament  held  in  the  fourth  and  fifth  years 
of  the  reign  of  her  present  majesty,  intituled  «« An  act  for  forming  and 
establishing  Stead's  Patent  Wooden  Paving  Company,  and  to  enable  the 
ssud  company  to  purchase  certain  letters-patent,  and  for  confirming  the 
same,"  (a)  after  reciting  that  the  said  specification  of  the  above-mentioned 
letters-patent  was  enrolled  mt  months  after  the  date  thereof  instead  of yotir 
months  after  the  date  thereof,  as  provided  by  the  said  letters-patent,  it 
was  enacted  that  the  said  letters-patent  should,  during  the  remainder  of 

(a)  4  &  5  Vict  e.  xcL 
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tbie  ierasL  of  fourteen  years,  be  considered  as  valid  and  effectual  to  all  in- 
tents and  purposes,  as  if  the  said  specification  so  enrolled  within  «r 

*ild91    °^^^^  ^^^  ^^  ^^^^  ^^  ^^  ^^^  letters-patent,  *bad  been  en* 
rolled  /(mr  months  after  the  date  thereof.     Breach,  that  the 
defendants,  well  knowing  the  premises,  but  contriving  and  wropgfiEuly 
inte^ing  to  injure  the  plaintiff,  and  to  deprive  him  of  the  profits  and  ad- 
vantages which  he  otherwise  would  have  derived  from  the  making,  usiagy 
exercising,  and  vending  of  the  said  invention,  after  the  making  of  the 
said  act  of  parliament,  and  within  the  remainder  of  the  term  of  fooiteen 
years  by  the  said  letters-patent  granted,  to  wit,  on  the  12th  of  October, 
1843,  and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  and  within  England,  unlawfully  and  unjustly, 
without  the  leave,  license,  consent,  or  agreement  of  the  plaintiff  in  writing, 
under  his  hand  and  seal  or  otherwise  howsoev^,  in  that  bdlialf  first  had 
aad  obtained,  and  against  the  will  of  the  plaintiff,  did  mahey  use,  and  fid 
t9  practice  the  said  inveniion^  in  breach  of  the  said  letters-patent,  and 
against  the  privileges  so  thereby  granted  as  aforesaid ;  and  also,  to  wit, 
on  the  several  and  respective  days  and  times  last  aforesaid,  within  £i^- 
land,  unlawfully  and  unjustly,  without  the  leave,  &c.,  and  against  Ae 
will  of  the  plaintiff,  did  counterfeit^  imUdtey  and  resemble  the  said  tmyenttm, 
in  breach,  &c. ;  and  also,  to  wit,  on  the  several  and  respective  days  and 
times  last  aforesaid,  within  England  aforesaid,  unlawfully  and  unjustly, 
without  the  leave,  &c.,  and  against  the  will  of  the  plaintiff,  did  make  dir 
vers  addUians  to,  and  subtractions  from^  the  said  invention^  whereby  to  pre- 
tend himself y  and  did  then  pretend  himself ^  to  be  the  inioentor  and  dmnr 
thereof  J  in  breach,  &c. ;  and  also,  to  wit,  on  the  said  several  and  req>ee- 
tive  days  and  times  last  aforesaid,  within  England  aforesaid,  unlawfully 
^d  unjustly,  without  the  leave,  &c.,  and  against  the  will  <rfthe  plaintifi^ 
did  makey  use^  exerdse^  and  vend  diverSy  to  uniy  100,000,000,  pieas  or 
blocks  qftooodforpamngy  in  imitation  of  the  said  invention  of  the  pUM^y 
"^fiOOl    ^^  breach  *of  the  said  letters-patent,  and  against  the  privileges  so 
thereby  granted  as  aforesaid.    Whereupon  the  plaintiff  says  tkat 
he  is  injured,  and  hath  sustained  damage,  &c. 

Seventh  plea — ^that  the  said  invention  in  respect  whereof  the  said  let- 
ters-patent in  the  declaration  mentioned  were  granted  to  and  obtained  by 
the  plaintiff,  was  an  invention  stated  and  represented  by  the  plaintiff,  in 
applying  and  petitioning  for  the  said  letters-patent  to  be,  and  was  in  tbe 
said  letters-patent  called  and  intituled,  <Mhe  invention  of  making  or  par- 
ing public  streets  and  highways,  and  public  and  private  roads,  cooits, 
and  bridges,  with  timber  or  wooden  blocks,"  and  Uie  said  letters-pateot 
were  granted  and  obtained  for  and  in  respect  of  the  said  invention  by  and 
under  the  name,  style,  and  title  of  « the  invention  of  making  or  paring 
public  streets  and  highways,  and  public  and  private  roads,  courts,  and 
bridges,  with  timber  or  wooden  blocks,"  and  by  and  under  no  otbername, 
style,  or  title ;  that  the  said  style  and  title  was  and  is  in  its  claim,  de 
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ser^tion,  and  definition  of  the  said  inventioui  too  laige,  uncertain,  ambi* 
guous,  and  vague  and  inconsistent,  inapplicable,  and  at  yariance  in  re- 
ject of,  to,  and  with  the  nature  of  the  said  invention,  as  described  and 
ascertained  by  the  said  instrument  in  writing  under  the  hand  and  seal  of 
the|daintiff,  and  by  him  caused  to  be  enrolled  in  her  majesty's  high  court 
of  Chancery,  as  in  the  declaration  mentioned ;  by  reason  whereof  llie 
lights,  liberties,  privileges,  benefits,  monopolies,  and  advantages,  in  and 
by  the  said  letters-patent  purported  to  be  granted,  and  the  prohibitions 
therein  purported  to  be  contained,  and  by  the  said  act  of  parliament  in  the 
declaration  mentioned  puiported  to  be  confirmed,  were  and  continued  to 
be  firom  the  time  of  the  passing  of  the  said  act  of  parliament,  and  at  the 
saidseveral  times  whea,&c.,  were,  and  still  remained,  wholly  void  and  of  no 
dfect,  and  &e  same  were  and  are  wholly  loit  and  ^forfeited  by  the  r*5()i 
phintiff;  wherefore  the  defendant,  at  the  said  several  times  when, 
tc.,  in  the  declaration  mentioned,  did  the  several  acts,  matters,  and  thiogp 
in  the  declaration  mentioned,  and  therein  alleged  to  have  been  done  by 
Urn,  as  he  lawfully  mi^t  for  the  cause  aforesaid — verification. 

Replication  to  the  seventh  plea — that  the  said  letters-patent  in  the  de- 
claration mentioned  were  granted  for  and  in  respect  of  a  certain  inyention 
called  and  intituled  «<  an  invention  of  making  or  paving  public  sheets 
and  highways,  and  public  and  private  roads,  courts,  and  bridges  with 
timber  and  wooden  blocks,"  and  not  for  «<  the  invention  of  making  or 
paving  public  streets  and  highways,  or  public  and  private  roads,  courts, 
and  bridges,  with  timber  or  wooden  blocks,"  in  manner  and  form  as  the 
defendant  had  above  thereof  in  that  behalf  alleged — concluding  to  the 
country. 

Special  demurrer,  assigning  for  causes,  that  the  title  of  the  said  inven- 
tion, as  stated  and  set  out  in  the  said  replication,  was  insufficient  to  sup- 
port a  patent,  the  same  being  too  large,  yague,  general,  extensive,  inde- 
finite, and  otherwise  insufficient;  that  the  said  replication  was  incon- 
sistent and  nugatory,  inasmuch  as  it  substantially  alleged  and  admitted 
ia  the  inducement  that  which  was  denied  by  the  traverse ;  that  the  in- 
ducement ought  to  deny  argumentatively  or  indirectly  that  which  the 
traverse  denied  directly,  whereas  the  inducement  related  only  to  the  title 
of  the  invention,  and  the  traverse  to  the  invention  itself,  its  nature  and 
description,  and  it  by  no  means  followed  firom  the  title  of  the  invention 
being  as  in  the  replication  was  stated,  that  the  letters  patent  were  not 
f^aated  for  the  invention  of  making  or  paving  public  streets  and  high- 
ways, or  public  and  private  roads,  courts,  and  bridges,  with  timber  or 
Wooden  blocks ;  that  the  replication  traversed  and  denied  matters  not 
^U^ed  in  the  plea,  inasmuch  as  *it  was  nowhere  in  the  seventh    r#5A2 
pl^  alleged  that  the  said  letters  patent  were  granted  for  the  in-    '' 
mention  of  making  or  paving  public  streets  and  highways,  or  public  and 
private  roads,  courts,  and  bridges  with  timber  or  wooden  blocks,  but 
that  they  were  granted  for  the  invention  in  the  declaration  mentioned  by 
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that  title,  and  if  by  the  said  replication  to  the  seventh  plea  it  was  intended 
to  deny  that  they  were  obtained  for  the  invention  in  the  declaration 
mentioned,  or  any  invention  by  or  under  such  title,  then  the  said  reidi- 
cation  contained  such  denial  argumentatively  and  by  implication  only, 
and  did  not  formally  deny  the  same ;  that  the  said  replication  was  an 
informal  traverse,  containing  in  part  affirmative  matter,  but  not  sufficiently 
distinguishing  the  same  as  matter  of  inducement ;  that  the  said  replica- 
tion was  nugatory,  and  contained  no  answer  to  the  seventh  plea,  inasmuch 
as,  if  the  title  of  the  said  invention  as  in  the  said  seventh  plea  mentioned 
and  set  forth  was,  as  by  the  replication  it  was  admitted  to  be,  too  large, 
uncertain,  ambiguous,  and  vague,  inapplicable,  inconsistent,  and  at  variance 
in  respect  of,  to,  and  with  the  nature  of  the  said  invention  as  described 
and  ascertained  by  the  said  instrument  in  writing  under  the  hand  and 
seal  of  the  plabtiff,  then  the  title  in  the  said  replication  alleged  to  be  the 
title  of  the  said  invention,  must  also  be  too  large,  uncertain,  ambiguous, 
and  vague,  inapplicable,  inconsistent,  and  at  variance  in  respect  of,  to, 
and  with  the  said  nature  of  the  said  invention  as  described  and  ascer« 
tained  as  last  aforesaid ;  that  the  said  replication  to  the  seventh  plea  was 
a  departure  from  the  declaration,  and  denied  that  the  said  letters  patent 
were  granted  for  the  invention  described  and  set  forth  in  the  declaration ; 
and  that  the  replication  was  in  other  respects  uncertain,  informal,  and 
insufficient,  &c. 

Eighth  plea — that  it  is  enacted  in  and  by  the  said  act  of  parliament  in 
*^0^1    ^^  declaration  mentioned,  to  wit,  *the  said  act  of  parliament 
^    made  and  passed  in  the  I  &  5  Vict.,  that  the  said  act  of  pariia* 
ment  and  the  provisions  therein  contained  should  extend,  and  be  con- 
strued to  extend,  to  the  said  company  called  Stead's  Patent  Wooden 
Pavement  Company,  at  all  times  during  the  continuance  of  the  same, 
whether  the  said  company  had  been,  or  was  then,  or  should  thereafter  be, 
composed  of  all  or  some  of  the  persons  who  were  the  original  memben 
thereof,  or  of  all  or  some  of  those  persons  together  with  some  other  per* 
sons,  or  whether  such  company  should  thereafter  be  composed  altog^er 
of  persons  who  were  not  original  members  of  the  same,  or  of  persons  aD 
of  whom  should  become  members  after  the  passing  of  that  act ;  that  tbe 
said  persons  in  the  said  act  of  parliament  mentioned,  and  thereby  esta* 
blished  and  united  into  a  joint-stock  company  by  the  name  of  Stead's 
Patent  Wooden  Paving  Company,  had  not,  nor  had  any  of  them,  from 
the  time  of  passing  the  said  act  hitherto,  purchased  the  said  letters-pa- 
tent, nor  had  any  of  them  save  the  said  David  Stead  (the  plaintiff)  eze^ 
cised,  used,  or  vended  the  discoveries  or  inventions  in  the  said  letters* 
patent  mentioned,  or  undertaken  or  carried  on  any  trade  or  business  con- 
nected therewith,  or  done  any  of  the  acts  or  things  for  the  purpose 
whereof  the  said  company  was  established,  nor  was  there  at  the  time  of 
the  passing  of  the  said  act,  or  at  the  said  times  when,  &c.,  or  any  other 
time  whatever,  any  such  capital  as  in  the  said  act  mentioned  and  leferred 
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to,  Dor  had  the  said  several  persons,  or  any  of  them,  held  any  share  ot 
dbres  of  any  joint-stock  belonging  to  such  company  or  such  persons,  nor 
had  the  said  letters-patent  been  sold,  transferred,  granted,  or  assigned  to 
the  said  persons,  or  any  of  them ;  and,  although  twelve  months  from  the 
time  of  the  passing  of  the  said  act  of  parliament  had  elapsed  before  the 
commencement  of  the  suit,  and  before  any  of  the  said  times  when,  &c., 
in  the  declaration  ^mentioned,  no  memorial  of  the  names,  resi-    r«fv(u 
dences,  and  descriptions  of  any  directors  or  secretary  of  the  said    '' 
company,  or  of  any  shareholders  thereof,  at  any  of  the  said  times  when, 
&c.,  had  been,  or  at  any  time  since  had  been  enrolled  in  the  high  court 
of  Chancery,  as  by  the  said  act  required :  that  tibe  said  David  Stead  in 
the  said  act  of  parliament  mentioned  among  the  said  persons  so  esta* 
blished  and  united  into  such  joint-stock  company,  was  the  same  David 
Stead  who  obtained  the  said  letters-patent,  and  who  is  the  plaintiff  in  this 
suit;  and  that  no  such  company  as  in  and  by  the  said  act  was  contem- 
plated, and  no  company  whatever  under  the  name  of  « Stead's  Patent 
Wooden  Paving  Company,"  had  been  formed,  or  had  any  existence, 
save  as  far  as  the  said  persons  were  established  and  united  into  such 
company  by  the  said  act ;  by  reason  of  which  several  premises  in  that 
plea  above  mentioned,  the  said  company  called  <*  Stead's  Patent  Wooden 
Paring  Company"  had  not,  at  the  said  times  when,  &c.,  or  any  of  them, 
any  continuance  or  existence,  and  the  said  act  of  parliament  and  the  pro- 
visions thereof  had  become  and  were,  before  and  at  the  said  times  where, 
^.,  wholly  inoperative,  and  the  said  letters-patent  wholly  void ;  where- 
fore the  defendant,  at  the  said  times  when,  &c.  in  the  declaration  men- 
tioned, did  the  several  acts,  matters,  and  things  in  the  declaration  men- 
tioned and  therein  alleged  to  have  been  done  by  the  defendant,  as  he 
lawfully  might,  for  the  cause  aforesaid — ^verification. 
The  plaintiff  demurred  generally  to  the  eighth  plea. 
Ninth  plea — as  to  the  acts,  matters,  and  things  in  the  declaration  first 
assigned  as  infringements  of  the  letters-patent  in  the  declaration  men- 
tioned— ^that,  before  the  passing  of  the  act  of  parliament  in  the  declara- 
tion mentioned,  to  wit,  the  said  act  made  and  passed  in  the  4  &  5  Vict., 
and  before  the  making,  or  the  granting  to  the  defendant,  of  the  letters- 
patent  ^thereinafter  mentioned,  to  wit,  on  the  29th  January,     r^gAR 
1839,  the  defendant  was  the  true  and  first  inventor  of  a  certain    '' 
manner  of  new  manufacture  within  this  realm,  which  others  did  not  then, 
or  at  the  time  of  making,  or  granting  to  the  defendant,  the  letters-patent 
thereinafter  mentioned  to  have  been  granted  to  him,  use,  to  wit,  an  in- 
vention of  certain  improvements  in  paving  or  covering  streets,  roads,  and 
other  ways ;  that  thereupon,  before  the  passing  of  the  said  act  of  parlia- 
ment, and  after  the  expiration  of  four  calendar  months  next,  and  imme- 
diately after  the  date  of  the  said  letters-patent  in  the  declaration  men- 
tioned, to  wit,  on  the  day  and  year  last  aforesaid,  our  lady  the  now 
qoeen,  by  her  letters-patent  duly  sealed,  &c.,  and  bearing  date  at  West- 
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minster  on  the  day  and  year  aforesaid,  to  wit,  the  29th  July,  in  the  second 
year  of  her  reign,  granted  to  the  defendant  the  sole  privil^e  of  making, 
using,  exercising,  and  vending  the  said  invention  in  England,  WaleSy 
and  Berwick-upon-Tweed,  &c.,  &c.,  (setting  out  the  letters-patent,  with 
the  usual  proviso  for  the  enrolment  of  a  specification  within  four  calendar 
months ;)  that  afterwards,  and  before  the  doing  of  the  acts  and  matters 
in  the  introductory  part  of  the  plea  mentioned,  he  the  defendant  did  par- 
ticularly describe  and  ascertain  the  nature  of  the  said  invention,  and  in 
what  manner  the  same  was  to  be  performed,  by  an  instrument  in  writing 
under  his  hand  and  seal,  commonly  called  the  specification,  and  after^ 
wards,  and  within  six  calendar  months  next  and  immediately  after  the 
date  of  the  last-mentioned  letters-patent,  to  wit,  on  the  29th  July,  1839, 
did  cause  the  last-mentioned  specification  to  be  enrolled,  &c. ;  that  the 
letters-patent  so  granted  to  him  the  defendant  as  aforesaid,  were  not,  nor 
are,  nor  was,  nor  is  the  said  invention  of  the  defendant,  contraiy  to  law, 
or  mischievous  to  the  state,  by  raising  the  price  of  commodities  at  home, 
or  otherwise,  or  any  hurt  of  trade,  or  generally  inconvenient,  and  that  the 

*5061    *^^^^'  ^^^  ^^^  ^^  ^^  granting  the  same  hitherto,  had  been  and 
still  was  in  fiill  force  and  effect ;  that  the  said  invention  consisted 
in  the  application  and  combination  of  certain  forms  of  blocks  of  stone, 
wood,  or  other  material,  in  the  paving  or  covering  of  roads,  streets,  and 
other  ways,  and  that  the  said  invention  of  the  defendant,  then  applied  to 
blocks  of  wood,  was  a  material  and  substantial  and  bond  fide  improve- 
ment of  and  upon  the  said  invention  of  the  plaintiff,  and  Uiat  the  same 
could  not  be  made,  used,  or  exercised  without  at  the  same  time  makio{^ 
using,  and  putting  in  practice  the  said  invention  of  the  plaintiff;  that, 
from  the  time  of  the  granting  of  the  letters-patent  so  granted  to  the  de* 
fendant  as  in  that  plea  mentioned,  and  the  enrolling  the  said  specifica- 
tion by  the  defendant  as  aforesaid,  hitherto,  and  before  and  after  the 
passing  of  the  said  act  of  parliament,  the  defendant  bad  constantly  made, 
used,  and  exercised  in  that  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  called  England  the  said  invention  of  the  defendant^  and 
applied  the  same  to  blocks  of  wood,  under  and  by  virtue  of  the  letters- 
patent  to  hiicn  granted  as  in  that  plea  mentioned,  and  in  the  due  and 
proper  and  legitimate  use,  exercise,  and  enjoyment  of  the  said  license, 
powers,  privileges,  and  advantages  in  and  by  the  said  last-mentioned 
letters-patent  contained  and  granted  to  the  defendant,  and  in  so  doing» 
after  the  passii^  of  the  said  act  of  parliament,  the  defendant,  at  the  said 
times  when,  &c.,  in  the  first  count  mentioned,  did  thereby  necessarily 
and  unavoidably  make,  use,  and  put  in  practice  the  said  invention  of  the 
plaintiff,  as  he  the  defendant  lawftilly  mi^t  for  the  cause  aforesaid; 
which  were  the  same  acts,  matters,  and  things  in  the  declaration  first 
assigned  as  infiringements  of  the  patent  in  the  declaration  mentioned,  and 
whereof  the  plaintiff  had  above  complained  against  the  defendant-^ 
rerification. 
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Special  demurrer  to  this  plea,  assigning  for  causes,  that  *it  rtMj 
amounted  to  not  guilty ;  that  it  was  an  argumentative  and  indi- 
rect  denial  of  the  noreltj  of  the  invention ;  that,  while  it  admitted  the 
infringement  complained  of  in  the  declaration,  it  sought  to  avoid  by  set* 
ting  up  matter  that  was  no  answer  to  the  action ;  that,  however  great  the 
improvement  of  the  defendant's  alleged  invention  upon  the  plaintiff's 
invention  might  be,  the  using,  exercising,  and  putting  in  practice  of  the 
defendant's  alleged  improvement  by  the  defendant  was  an  infringment 
on  the  plaintiff's  patent ;  that  the  plea  was  an  indirect  and  argumentative 
denial  only  &at  the  plaintiff  was  the  true  and  first  inventor  of  the  inven* 
tion  in  the  declaration  mentioned ;  that  it  was  nowhere  averred,  with 
sufficient  or  any  certainty,  in  the  plea,  that  the  plaintiff  was  not  the  true 
and  first  inventor  of  the  invention  in  the  said  letters-patent  of  the  plain* 
tSffand  in  the  declaration  mentioned,  or  that  the  said  invention  of  the 
plaintiff  was  not,  at  the  ttnae  of  granting  the  said  letters-patent,  a  ne# 
invention  as  to  tlie  public  use  and  exercise  thereof  within  England. 

Sheiy  Seijt.,  for  the  plaintiff.  The  replication  to  the  seventh  plea  is 
suificient.  That  plea  alleges  that  the  invention,  in  respect  whereof  the 
patent  was  granted  to  the  plaintiff^  was  an  invention  represented  by  him 
in  his  application  for  the  patent  to  be,  and  in  the  letters-patent  called^ 
<^  Tlit  invention  of  making  or  paving  public  streets  and  highways,  and 
public  and  private  roads,  courts,  and  bridges,  with  timber  or  wooden 
blocks,"  and  that  such  title  was  too  large  and  ambiguous.  The  replica* 
tion  states  fliat  the  patent  was  granted  for  and  in  respect  of  a  certain  in- 
vention called  and  intituled  «  ^  invention  of  making  or  paving  publie 
streets  and  highways,  and  public  and  private  roads,  courts,  and  bridges, 
with  timber  and  wooden  blocks,"  and  not ^br  «  The  invention  of  makmg 
or  paving  public  streets  and  highways,  *and  public  and  private  r4i5QO 
roads,  courts,  and  bridges,  with  timber  or  wooden  blocks,"  as  in 
the  replication  alleged.  The  allegation  was  material,  and  is  properiy 
traversed. 

The  eighth  plea  is  bad.  It  does  not  sufficiently  avoid  the  breach  which 
it  confesses.  [Cresswell,  J.  The  plea  means  this — ^thatthe  declaration^ 
on  the  face  of  it,  shows  that,  but  for  the  provision^  of  an  act  of  parlia* 
ment,  the  patent  Is  void,  and  it  alleges  that  the  plaintiff  has  not  complied 
^th  the  condition  of  the  act.]  The  act  referred  to,  4  &  5  Vict.  c.  xci., 
appears  from  its  title  to  have  had  three  objects — the  formug  and  esta* 
blidiing  of  a  company  to  be  called  "  Stead's  Patent  Wooden  Paving 
Company" — ^the  enabling  ofthe  company  to  purchase  certain  letters-patent 
"-^nd  the  confirmation  of  the  letters-patent.  The  31st  section  recites  that 
^e  specification  under  the  letters-patent  now  in  question  <«  was  enrolled 
^  months  after  the  date  thereof,  instead  ot/our  months  after  the  date 
^tteof,  as  provided  by  the  letters-patent ;  that  the  non-enrolment  in  due 
^jnie  of  such  specification,  arose  from  inadvertence,  and  wrong  informal 
tion  given  to  Stead,  the  patentee,  who  was  absent  in  foreign  parts  at  iht 
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period  of  the  expiration  of  four  months  after  the  date  of  the  letters-patent; 
and  that  it  was  expedient  that  such  letters-patent  should,  notwithstand- 
ing, be  rendered  valid  to  the  extent  and  in  manner  thereinafter  men- 
tioned ;"  and  it  enacts  <<  that  the  said  letters  «hall|  during  the  remainder 
of  the  term  of  fourteen  years  therein  mentioned,  be  considered,  deemed, 
and  taken  to  be  as  valid  and  effectual  to  all  intents  and  purposes  as  if 
thb  specification  thereunder  so  enrolled  by  the  said  David  Stead  i» 
months  after  the  date  thereof,  had  been  enrolled  four  months  after  the 
date  thereof."  By  that  section,  the  forfeited  rights  of  the  patentee  are 
restored,  without  reference  to  the  formation  of  any  company.  If  that 
clause  had  stood  first,  there  would  have  been  no  room  for  doubt ;  and 
*5091  ^^  position  in  the  *act  can  make  no  difference  in  its  construction. 
^  The  general  preamble,  and  the  whole  scope  of  the  act,  show  that 
the  relieving  the  patentee  from  the  consequences  of  his  omission  to  enrol 
a  specification  within  the  proper  time,  and  firom  the  condition  or  proviao 
making  the  letters-patent  void  on  the  assignment  of  them  to  .more  than 
twelve  persons,  were  objects  that  were  quite  independent  of  the  forma- 
tion of  the  proposed  company.  The  third  section  is  entirely  an  enabling 
clause :  it  empowers  the  company  to  purchase,  and  the  patentee  to  sell 
and  assign  to  them,  the  patent,  <<  at  such  price,  and  upon  such  terms  in 
all  respects,  as  shall  be  thought  fit ;"  evidently  contemplating  a  negotia- 
tion which  might  or  might  not  result  in  an  agreement  for  the  conveyance 
of  Stead's  right  to  the  company,  and  the  independent  existence  of  Stead 
as  a  patentee,  if  no  agreement  should  be  come  to,  or  no  company  be 
formed.  [Tindal,  C.  J.  Is  there  any  saving  of  the  intermediate  ri^ts  of 
third  persons  ?]  None.  If  the  legislature  had  intended  that  the  restora- 
tion of  the  validity  of  the  patent  should  depend  upon  the  condition  of  a 
company  being  formed,  it  would  have  been  easy  to  insert  such  a  con- 
dition. 

It  does  not  clearly  appear  firom  the  ninth  plea  whether  the  defendant 
intended  to  say  that  kU  invention  was  the  same  as,  or  different  fiom. 
Stead's.  If  the  latter,  then  it  is  a  mere  argumentative  and  extended  plea 
of  not  guilty.  [Cbesswell,  J.  The  ninth  plea  confesses  that  the  defend- 
ant put  in  practice  the  invention  of  the  plaintiff:  but  states  that  the  defend- 
ant's invention  was  a  material  and  substantial  and  bond  fide  improvement 
of  and  upon  the  invention  of  the  plaintiff,  and  that  the  same  could  not  be 
made,  used,  or  exercised  without  at  the  same  time  making,  usbg,  and 
putting  in  practice  the  said  invention  of  the  plaintiff,  and  that,  in  the  pro- 
per and  legitimate  exercise  and  enjoyment  of  his  own  patent,  be  n^ 
cessarily  and  unavoidably  used  the  plaintiff's  invention.  Mamd/ig, 
*5101  **^^^^'  ^^  substance  of  the  plea  is,  that  the  plaintiff's  patent 
was  void  at  the  time  the  defendant's  patent  was  taken  out 
Cresswell,  J.  If  that  be  so  you  did  not  need  a  new  patent  If  the  de 
fendant's  patent  does  not  include  Stead's  invention,  it  cannot  help  the 
defence ;  and,  if  it  does,  the  defendant's  patent  b  bad.]  The  dedarstion 
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eKarges  an  infringeiDent  of  the  plaintiff's  patent  after  the  passing  of  the 
act  of  parliament:  and  this  the  plea  does  not  deny.  [Erle,  J.  The  de» 
fendant  alleges  that  he  obtained  his  patent  in  the  interval  between  the 
forfeiture  of  Stead's  patent,  and  the  obtaining  of  the  act  of  parliament ; 
and  that  his  patent  is  not  avoided  by  the  act.]  The  plea  does  not  show 
that  the  defendant's  patent  was  obtained  before  the  filing  of  the  plaintiff's 
specification :  if  after,  the  invention  was  common  property,  and  not  the 
subject  of  a  patent. 

Manning  J  Serjt.,  (with  whom  was  Ifeto,)  for  the  defendant.(a)  A  ma- 
terial variation  being  alleged  in  the  plea  and  admitted  by  the  replication, 
the  plea  affords  a  sufficient  answer  to  the  action.  The  replication  states 
that  Ae  letters-patent  in  the  declaration  mentioned  were  granted  far  and 
tn  rtHped  of  a  certain  invention  called  and  intituled  «  An  invention  of 
making  or  paving  public  streets  and  highways,  and  public  and  private 
roads,  courts,  and  bridges,  with  timber  and  wooden  blocks,"  and  not ybr 
« iht  invention  of  making  or  paving  public  streets  and  highways,  and 
public  and  private  roads,  courts  and  bridges,  with  timber  or  wooden 
blocks,"  in  manner  and  form  as  the  defendant  had  above  thereof  in  that 
behalf  alleged.  It  is  a  traverse  of  the  plea  commencing  *with  ti  t%m\ 
11071,  instead  of  with  an  ahsqm  hoc^  which  are  perfectly  equivalent 
terms.(6)  The  objections  are,  first,  that  there  is  no  coherence  between 
the  inducement  to  the  special  traverse  and  the  special  traverse  itself;  and, 
secondly,  that  the  special  traverse  is  a  departure  from  the  declaration.  It 
is  a  rule  in  pleading,  that  the  inducement  to  the  special  traverse  ought  to 
afford  an  argumentative  and  explanatory  denial  of  that  which  comes  under 
the  absque  lnoc.  Here,  in  the  inducement  the  patent  is  stated  to  have  been 
granted  ybr  and  in  respect  ofs.  certain  invention  called  and  intituled  «  an 
invention,"  &c.,  and  the  traverse  is  that  it  vvzafar  ^^the  invention,"  &c. 
The  declaration  speaks  of  an  invention  for  making  or  paving  public  streets 
ind  highways,  and  public  and  private  roads,  courts,  and  bridges,  with 
timber  or  wooden  blocks,  and  in  the  replication  it  is  <<  an  invention  of 
making  or  paving  public  streets  and  highways,  and  public  and  private 
roads,  courts,  and  bridges,  with  timber  and  wooden  blocks."  [Cress- 
well,  J.  Is  it  not  virtually  and  substantially  the  same,  if  the  one  may  be 
used  without  the  other  ?  The  plaintiff*  does  not  profess  to  set  out  the  title 
of  the  invention  in  his  declaration,  but  merely  states  what  it  is.]  <<  ITie 
invention"  and  «  an  invention"  may  mean  very  different  things :  the  one 
may  include  the  entire  invention  of  wooden  paving,  and  the  other  only 
one  of  several  modes  of  applying  the  invention. 

TiNDAL,  C.  J.    Perhaps,  in  very  strict  grammatical  construction,  a  dif- 
ficulty might  arise  firom  the  use  of  the  word  <<  for."    But,  giving  the  lan- 

(aj  Tb«  pomtfl  marked  fer  argument  on  the  part  of  the  defendant  as  to  this  replication  were, 
that  It  was  had,  inasmuch  as  it  substantially  admitted  all  that  was  in  that  plea  alleged ;  and . 
Uiat,  if  there  was  any  real  dlflerence  between  the  matter  alleged  and  that  dei^ed  in  the  ieplic»> 
tioo,  then  the  replication  was  a  departm«  from  the  declaration. 

(6)  Bmnef  v.  FWmu,  1  Wms.  Sannd.  81 ;  Walttn  t.  Hodgn,  %  Lntw.  ISfA. 
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guage  of  the  repiieation  a  reasonable  intendment,  I  think  that  difficulty  is 
got  rid  of  by  the  concluding  words,  « in  manner  and  form  as  the  defend- 
*5121    ^^^  ^^^  above  thereof  in  that  behalf  ^alleged ;"  for,  when  we  look 

at  the  plea,  we  find  that  the  defendant  himself  has  alleged  the  in- 
vention to  be  in  the  letters-patent  called  and  intituled  u  The  invention  of 
making  or  paving  public  streets  and  highways,  and  public  and  pri?ate 
roads,  courts,  and  bridges,  with  timber  or  wooden  blocks."  The  repli- 
cation, therefore,  is  an  apt  traverse  of  the  defendant's  answer ;  for  it,  in 
effect,  alleges  that  the  patent  was  not  taken  out  by  that  description,  but  by 
another.  For  these  reasons,  we  think  the  replication  to  the  seventh  plea 
sufficient. 

ManTdngy  Seijt.  The  eighth  plea  affords  an  answer  to  the  action.  It 
begins  with  setting  out  the  twenty-seventh  section  of  the  statute  5  &  6 
Vict.  c.  xci.,(a)  and  then  avers  that  none  of  the  events  contepiplated  by 
the  act  had  taken  place,  and  that  by  reason  thereof  the  act  became  inope- 
rative and  the  letters-patent  void.  It  has  been  contended,  on  bdialf  of 
the  plaintiff,  that  the  thirty-first  section  was  intended  to  retnve  the  letters- 
patent  granted  to  Stead,  and  to  indemnify  him  against  the  consequences 
of  his  negligence  in  not  enrolling  a  specification  within  the  period  limited 
by  the  grant,  irrespectively  of  the  circumstance  that  the  provisions  of  the 
act  as  to  the  formation  of  a  company,  might  not  be  complied  with.  At 
the  time  that  the  act  passed,  the  letters-patent  granted  to  Stead  on  the 
19th  of  May,  1838,  had  become  absolutely  void,  by  reason  of  the  mm- 
*5131    ^'^^'^^^^^  ^^  ^  specification  *  within  the  four  months  limited  by  tke 

proviso.  The  enrolment,  subsequently  made,  was  perfectly  im- 
material. The  public  were  at  that  time  in  full  possession  of  the  benefit 
of  the  alleged  invention.  The  act  is  a  mere  private  conveyance  between 
the  parties ;  and,  though  declared  to  be  a  public  act,  that  is  only  for  the 
purpose  of  evidence.  In  Hesse  v.  Stevensanj  3  B.  &  P.  565,  it  was  express- 
ly held  that  an  act  of  parliament  empowering  a  bankrupt  patentee,  his 
executors,  administrators  and  assigns,  to  assign  the  right  to  a  greater 
number  of  persons  than  allowed  by  the  letters-patent,  and  declared  to  be 
a  public  act,  does  not  enable  either  the  bankrupt  or  his  assignees  to  make 
a  better  title  than  they  could  have  made  before  the  act.  The  first  sec- 
tion of  this  statute  recites  that  Stead  had  omitted  to  enrol  a  specificatioQ 
within  the  four  months  limited  by  the  letters-patent :  but  the  recital  passes 
by  a  material  fact,  viz.,  that  another  patent  had  in  the  mean  time  been 
granted  to  a  third  party.  The  act  is  in  the  nature  of  a  bargain  between 
Stead  and  the  public,  by  which,  in  consideration  of  the  advantages  recite<l 


(a)  Which  ttncta,  « thit  this  act,  aod  the  provudoni  herein  conteined,  ehaU  ejctend aiidbi 
coDfltraed  to  extend  to  the  nid  Company  called  •  Stead's  Patent  Wooden  Fating  Cwftnj* 
at  all  ttmea  daring  the  continuanoe  of  the  eame,  whether  the  aaid  company  hath  been, or  btno* 
or  ahall  hereaAer  he  composed  of  all  or  aome  of  the  perMms  who  were  the  original  aieali>| 
thereof,  or  of  all  or  some  of  those  persons  together  with  aome  other  persons ;  or  whslhtf  ^ 
company  shall  hereafter  be  composed  altogether  of  penons  who  were  not  original  meoilMB* 
the  same;  or  of  penniis^  all  of  whom  shall  become  memben  after  the  paaaag  of  this  ad." 
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in  the  preamble,  the  legislature  granted  to  Stead,  or  rather  to  the  is- 
tended  company,  certain  privileges  which  they  at  that  time  did  not, 
and  could  not,  possess.  The  cure  of  the  blot  in  Stead's  title  was  to 
oe  effected  by  the  formation  of  a  company,  to  which,  by  sect.  3,  Stead 
was  empowered  to  assign  all  benefit  of  the  letters-patent.  [Tindal,  C.  J. 
Is  any  period  limited  by  the  act  for  the  formation  of  the  intended  com- 
pany?] There  is  no  direct  provision  to  that  eflect:  (a)  but  by  sect.  19, 
it  is  enacted  that  the  company  shall,  wUldn  twdve  months  afler  the  passing 
of  the  ad  J  cause  to  be  enrolled  in  Chancery  a  memorial  of  the 
*names,  residences,  and  descriptions  of  the  directors  and  sec-  r«gi4 
retaiy  for  tjie  time  being  of  the  company,  and  of  the  shareholders  ^ 
thereof.  [Tindal,  C.  J.  That  clause  is  directory  only.(&}  By  a  non* 
compliance  with  it,  the  company  merely  lose  the  privilege  of  suing  and 
beiog  sued  in  the  mode  provided  by  the  act.  There  is  no  restriction 
whatever  as  to  the  time  at  which  Stead  shall  sell  his  rights  to  the  compa- 
ny.] Taking  the  whole  of  the  provisions  together,  it  is  evident  that  the 
legislature  contemplated  the  formation  of  a  company  within  twelve  months 
at  the  latest ;  and  that,  in  the  event  of  no  company  being  created,  the 
patent  should  be  void.  [Tiin>AL,  C.  J.  If  the  thirty-first  and  the  third 
sections  are  compared,  it  seems  clear  that  the  purchase  of  the  letters-patent 
by  the  projected  company  is  not  made  a  condition  precedent  to  the  revi- 
val of  the  grant.  The  third  section  contains  provisions  that  are  altogether 
inconsistent  with  the  formation  of  a  company.]  It  was  not  necessary  that 
the  company  should  purchase  the  right ;  Stead  might  grant  licenses.  But 
from  the  recital  in  the  first  section  it  appears  that  the  resuscitation  of  the 
patent  was  conditional,  taking  effect  only  on  the  formation  of  a  company. 
The  twenty-seventh  section  shows  that  the  provisions  of  the  act  were  in- 
tended to  be  co-extensive  with  the  formation  of  the  company  and  its  ope- 
rations. [CoLTMAN,  J.  Your  construction  might  prevent  the  revived 
right  accruing  to  Stead,  by  the  default  of  the  company.]  The  act  does 
not  contemplate  the  exercise  of  the  ri^t  by  Stead  independently  of  the 
formation  of  a  company. 

TiNDAL,  C.  J.  I  think  it  is  impossible  to  read  the  thirty-first  section 
of  the  act  of  parliament  in  question,  without  seeing  that  the  letters-patent 
granted  to  Stead  are  thereby  confirmed,  voithout  any  condition.  That 
section  *has  a  preamble  peculiar  to  itself,  reciting  that  the  speci-  rcg-i  5 
fication  was  enrolled  six  months  after  the  date  of  the  letters-patent, 
instead  of  being  enrolled  within  four  months  after  the  date  thereof,  as 
provided  by  the  letters-patent ;  that  the  non-enrolment  in  due  time  of 
such  specification  arose  from  inadvertence,  and  wrong  information  given 
to  Stead,  the  grantee,  who  was  absent  in  foreign  parts  at  the  period  of 

(a)  The  third  lectioii  enacte,  « that  it  shaU  be  lawful  for  the  company  to  parchaae^  and  ala* 
for  tbo  aud  David  Stead,  hia  ezecntort,  adminiitiatony  and  aaagni^  at  any  tinu  afttr  the  pa$9' 
ingaftkM  ad^  to  aeU,"  dee. 

(6)  As  to  clanaea  diiectofjy  and  daaaei  imperatiTe  or  Mientia],  aee  Rtx  t.  jM§tice$  o/LtUip' 
tar,  7  B.  dc  C.  18,  0  DowL  dt  R.  773. 
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the  expiration  oifour  months  after  the  date  of  the  letters-patent;  and 
that  it  was  expedient  that  such  letters-patent  should,  notwithstanding,  be 
rendered  valid  to  the  extent,  and  in  manner,  thereinafter  mentioned: 
and  then  it,  in  terms,  enacts  « that  the  said  letters-patent  shall,  during 
the  remainder  of  the  term  of  fourteen  years  therein  mentioned,  he  consi- 
dered, deemed,  and  taken,  to  be  as  valid  and  effectual,  to  all  intents  and 
purposes,  as  if  the  specification  thereunder,  so  enrolled  by  the  said 
David  Stead  six  months  after  the  date  thereof,  had  been  enrolled  within 
four  months  after  the  date  thereof."  No  condition  is  thereby  imposed  as 
to  any  company  being  formed,  or  as  to  any  sale  of  the  patent  by  Stead, 
and  purchase  thereof  by  a  company.  The  defendant  is  seeking  to  turn 
this  collateral  provision  into  a  condition  precedent.  The  construction 
he  is  contending  for  would  operate  this  injustice ;  it  would  render  the 
confirmation  of  Stead's  grant  liable  to  be  defeated  by  the  acts  or  de&ult 
of  persons  over  whom  he  has  no  control.  I  therefore  think  the  eighth 
plea  is  bad. 

The  rest  of  the  court  concurred. 

Mannings  Serjt.  The  ninth  plea  alleges,  that,  before  the  passing  of  the 
act  of  parliament,  and,  consequently,  at  a  time  when  the  plaintiflPs  patent 
had  ceased  to  have  any  validity,  certain  letters-patent  were  granted  to  the 
defendant  for  an  invention  of  certain  improvements  in  paving  or  coverisg 
*5161  ^^^^'  roads,  and  other  *ways,  and  that  the  said  invention  of  the 
defendant,  then  applied  to  blocks  of  wood,  was  a  material  and 
substantial  and  bond  fide  improvement  of  and  upon  the  said  invention  of 
the  plaintiff,  and  that  the  same  could  not  be  made,  used,  or  exercised, 
without  at  the  same  time  making,  using,  and  putting  in  practice  the  said 
invention  of  the  plaintiff.  This  is  a  private  act,  passed  upon  certain 
representations  made  to  the  legislature  by  the  persons  soliciting  the  act 
Whether  the  clauses  are  obtained  at  the  hands  of  the  legislature  bj  a 
suppressio  veri  or  by  a  suggestiofcUsij  is  immaterial.  [Cresswell,  J'  I^ 
is  something  new  to  impeach  an  act  of  parliament  by  a  plea  stating  that 
•it  was  obtained  by  fraud.]  In  the  case  of  77^  Earl  ^Leicester  v. Hegio^i 
Plowden,  398,  where  an  act  of  parliament  recited  tiiat  A.  was  attainted 
of  treason,  and  confirmed  the  attainder,  and  in  fact  A.  was  not  attainted, 
it  was  held  that  the  act  was  no  estoppel  to  him,  but  that  he  might  denj 
the  attainder.  In  the  argument  of  that  case  it  was  said,  that,  "if  the 
reference  to  the  record  had  been  left  out,  and  the  act  had  absolutelj  re- 
cited that  the  plaintiff  was  attainted  of  treason,  and  had  confirmed  iUl^ 
the  plaintiff  might  say  that  he  never  was  attainted  of  treason,  and  so 
avoid  the  act  entirely ;  for,  this  recital  cannot  be  taken  to  proceed,  but 
upon  information,  and  the  court  of  parliament  may  be  misinformed,  as 
well  as  other  courts,  and,  when  they  have  recited  a  thing  which  is  ^ 
true,  it  cannot  be  otherwise  taken  but  that  they  were  misinformed,  for, 
none  can  imagine  that  they  would  purposely  recite  a  false  thing  to  be 
true ;  for  it  is  a  court  of  tne  greatest  honour  and  justice,  of  which  sooa 
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can  imagine  a  dishonourable  thing.  And,  forasmuch  as  the  legislature 
always  have  justice  and  truth  before  their  eyes,  and  their  false  recitals 
(if  there  are  any)  are  made  upon  false  information,  from  thence  it  follows 
that  they  do  *not  intend  any  one  to  be  concluded  by  such  recital  r«gi7 
grounded  upon  falsehood,  for,  he  that  says  to  the  contrary,  affirms  ^ 
that  their  intent  is  to  oppress  men  wrongfully ;  which  is  indecent  to  be 
said  of  them,  and  he  who  insists  that  some  shall  be  concluded  by  such 
&lsehood,  impugns  the  intent  of  the  makers  of  the  act,  and  in  that  the  act 
itself,  for  the  act  is  nothing  else  but  the  intention  of  the  makers  of  it." 
In  Co.  Litt.  360  a,  it  is  said,  that  «  acts  of  parliament  are  to  be  so  con- 
strued as  no  man  that  is  innocent  or  free  from  injury  or  wrong,  be,  by  a 
literal  construction,  punished  or  endamaged."  Again,  Co.  Litt.  381  b, 
Lord  Coke,  speaking  of  the  statute  of  Gloucester,  says:  <<The  words  of 
an  act  of  parliament  must  be  taken  in  a  lawful  and  rightful  sense  ;  as, 
here,  the  words  being  <  whereof  no  fine  is  levied  in  the  king's  court,' 
are  to  be  understood,  whereof  no  fine  is  law/idly  or  rightfully  levied  in 
the  kmg's  court."  So,  in  the  case  of  Mton  Woods,  1  Co.  Rep.  48  b,  it 
is  said:  «  He  who  taketh  a  gift  by  act  of  parliament  of  any  land,  neither 
he  nor  his  heirs  shall  be  remitted ;  for,  where  land  is  expressly  given  to 
any  person  by  act  of  parliament,  which  is  a  judgment,  neither  he  nor  his 
heirs  shall  have  any  other  estate  than  is  given  by  the  act."  So,  here, 
although  the  act  of  parliament  makes  Stead's  patent  good,  notwithstand- 
ing his  failure  duly  to  comply  with  the  condition  of  enrolment,  it  has  not 
the  eifect  of  remitting  him  to  his  former  rights,  but  only  operates  to  make 
the  grant  good  from  the  time  of  the  passing  of  the  act.  The  contention 
on  the  other  side  would  make  the  provisions  of  the  act  retrospective,  for 
which  there  is  no  warrant.  And  in  p.  63  a,  the  reporter  goes  on :  «  He 
took  a  difference  between  matter  in  fact  and  matter  in  law ;  as  to  matters 
in  fact,  it  is  true,  these  words(a)  *imply  that  the  king  is  not  mis-  r«gi  o 
conusant  of  any  matter  of  fact  concerning  his  grant,  but  not  of 
matters  of  law,  as  plainly  appears  by  many  cases  cited  by  Mr.  Attorney, 
^&t,  if  it  appears  to  the  court  that  (notwithstanding  those  words)  the 
king  was  deceived  in  the  law  in  the  purpose  and  intent  of  his  grant,  his 
grant  is  void ;  and  this  agrees  well  with  a  text  of  the  civil  law  upon  these 
words,  de  gratii  speciali,  certd  scientiA,  et  mero  motUj  quod  talU  clausula 
non  valet  in  his  in  quibus  prasumitur,  principem  esse  ignorantem.  And, 
therefor^;,  in  our  case,  the  king  hath  granted  such  an  estate  as  by  law  he 
could  not  grant ;  for,  he  hath  granted  an  estate-tail  in  possession,  where 
he  could  not  by  law  grant  an  estate  in  possession,  but  for  the  term  of  bis 
own  life ;  and  forasmuch  as  the  king  is  deceived  in  the  law,  for  this 
cause  (notwithstanding  the  words  ex  certd  scieniidy  &c.)  his  grant  is  void. 
And;  as  to  the  rule  which  hath  been  taken,  that  the  king's  letters  patent 
should  not  be  void,  if  by  any  reasonable  construction  they  may  be  main- 
tained to  be  good,  that  is  true,  if  the  king's  intent  and  purpose  in  hid 

(a)  De  gratia  tptciali,  carttt  icitnHA,  tt  mero  motu, 
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grant  can  take  effect,  and  when  the  king  is  not  deceived  in  his  grant 
As  to  the  act  of  28  Hen.  8,  that  doth  not  make  the  grant  good,  for  two 
reasons — first,  that  act  was  made  five  years  after  the  grant,  and  the  act 
is,  that  the  king  ex  tunc  et  imposterum  (that  is  to  say,  firom  the  time  of  the 
making  of  the  act)  shall  have  the  manor  in  fee ;  so  that,  by  the  act,  the 
king  had  not  fee  at  the  time  of  his  grant,  but  five  years  after — secondly, 
the  grant  was  void  at  first,  and,  therefore,  the  act  doth  not  amend  it." 
Here,  the  parliament  was  deceived,  inasmuch  as  they  were  not  made 
aware  of  this  defendant  having,  in  the  interval,  acquired  a  vested  interest 
in  the  subject-matter  of  his  patent.  In  Perry  v.  Skinner^  2  M.  &.  W.  471, 
it  was  held,  that,  where  a  patent  is  originally  void,  but  amended  under 
*5191  ^c  ^  ^  6  ^-  4,  c.  83,  by  ^filing  a  disclaimer  of  part  of  the  in- 
vention, that  act  has  not  a  retrospective  operation,  so  as  to  make 
a  party  liable  for  an  infringement  of  the  patent  prior  to  the  time  of  enter- 
ing such  disclaimer.  «<  The  act  of  parliament,"  says  Parke,  B.,  « cer- 
tainly is  not  very  clearly  worded ;  and  it  might  seem,  at  first,  that  the 
construction  to  be  p>it  upon  the  words  of  it  would  be  in  favour  of  Hr. 
Rotch's  view  of  the  case.  The  act  enables  any  party  to  disclaim  'any 
part  of  either  the  title  of  the  invention,  or  of  the  specification,  stating  the 
reason  for  such  disclaimer,  or,  with  such  leave  as  aforesaid,  to  enter  a 
memorandum  of  any  alteration  in  the  said  title  or  specification,  not  being 
such  disclaimer  or  such  alteration  as  shall  extend  the  exclusive  right 
granted  by  the  said  letters-patent,  and  such  disclaimer  or  memorandum 
of  alteration,  being  filed  by  the  said  clerk  of  the  patents,  and  enroDed 
with  the  specification,  shall  be  deemed  and  taken  to  be  part  of  sach  let- 
ters-patent, or  such  specification,  in  all  courts  whatsoever.'  The  con- 
struction Mr.  Rotch  contends  for  is,  that  it  shall  be  deemed  and  taken 
for  part  of  the  letters-patent  as  originally  enrolled.  The  rule  by  which 
we  are  to  be  guided  in  construing  acts  of  parliament,  is,  to  look  at  the 
precise  words,  and  to  construe  them  in  their  ordinary  sense,  unless  it 
would  lead  to  any  absurdity  or  manifest  injustice  ;  and,  if  it  should,  so  to 
vary  and  modify  them  as  to  avoid  that  which  it  certainly  could  not  have 
been  the  intention  of  the  legislature  should  be  done.  Now,  if  the  con- 
struction contended  for  by  Mr.  Rotch  was  to  be  considered  as  the  right 
construction,  it  wo  ild  lead  to  the  manifest  injustice,  of  a  party— ^<> 
might  have  put  himself  to  great  expense  in  the  making  of  machines  or 
engines,  the  subject  of  the  grant  of  a  patent,  on  the  faith  of  that  patent 
being  void — being  made  a  wrong-doer  by  relation.  That  is  an  effect 
the  law  will  not  give  to  any  act  of  parliament,  unless  the  words  aremani- 
•5201  ^^^^  ^^^  plain.  We  •must  engraft,  therefore,  a  modijication  upon 
''  the  words  of  the  act  in  this  case,  for  the  purposes  of  its  construc- 
tion, and  read  it  as  though  it  had  been  <  shall  be  deemed  and  taken  as 
part  of  the  said  letters-patent,  &c.,  from  thenceforth^  so  as  not  to  make 
the  defendant  a  wrong-doer.  The  only  doubt  arising  in  this  case,  is, 
from  the  words  of  the  proviso ;  but  we  cannot  think  the  legislature  meant 
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to  do  so  unjust  a  thing  as  to  restrict  a  party  from  doing  that  which  he  has 
a^  lawful  right  to  do ;  and,  therefore,  though  there  is  some  obscurity  in 
the  words  of  the  act,  we  are  bound  to  put  a  reasonable  construction  upon 
them ;  and,  undoubtedly,  the  eflect  of  it  is  to  make  the  patent  good  fw 
tkiJuUtre.^*  [Eble,  J.  The  effect  of  that  case  is  this,  that  parties  who' 
hare  put  in  practice  the  invention  in  the  interval  between  the  forfeiture 
of  the  patent  by  the  non-enrolment  and  the  passing  of  the  act,  shall  not 
be  made  wrong-doers  by  relation.]  That  is  undoubtedly  the  effect  of 
the  particular  judgment :  the  principle  of  the  decision,  however,  goes 
much  further.  The  rule  is  thus  laid  down  by  Hale,  C.  J.,  in  Lucy  v. 
LevingUm,  1  Vent.  176  :  «  Every  man  is  so  far  party  to  a  private  act  of 
parliament  as  not  to  gainsay  it,  but  not  so  as  to  give  up  his  interest ;  it 
is  the  great  question  in  Barringlan^s  case,  8  Co.  Rep.  136  b:  the  matter 
of  the  act  there  directs  it  to  be  between  the  foresters  and  the  proprietors 
of  the  soil ;  and,  therefore  it  shall  not  extend  to  the  commoners,  to  take 
away  their  common.  Suppose  an  act  says,  whereas  there  is  a  controversy 
coQceming  land  between  A.  and  B.,  it  is  enacted  that  A.  shall  enjoy  it; 
this  does  not  bind  others,  though  there  be  no  saving,  because  it  was  only 
intended  to  end  the  difference  between  them  two.'^  The  same  principle 
is  laid  down  in  BiUler  and  Baker^s  case,  3  Co.  Rep.  29,  30.  So,  here, 
there  could  have  been  no  intention,  on  the  *part  of  the  legislature,  r«goi 
to  render  void  a  patent  previously  granted  to  another,  of  the  exist-  ^ 
enee  of  which,  it  must  be  assumed,  they  were  ignorant^  The  second 
patent  must  be  held  good  as  against  persons  claiming  under  the  act,  unless 
the  court  are  prepared  to  say  that  the  legislature  would  knowingly  have 
^regarded  the  rights  of  the  defendant,  and  sacrificed  him  for  the  pur« 
pose  of  enabling  Stead's  patent  to  be  worked,  whether  by  Stead  himself, 
w  by  a  company  to  whom  he  might  convey  his  right,  or  to  whom  he 
might  grant  a  license  to  exercise  the  invention. 

TuTDAL,  C.  J.  The  difficulty  I  feel  in  acceding  to  the  argument  that  has 
just  been  urged  before  us,  is,  that  unless  we  give  effect  to  the  act  of 
padiament  in  question  as  a  complete  confirmation  of  the  plaintiff's  patent, 
^e  give  no  effect  to  it  at  aU.  It  is  contended,  that,  by  giving  effect  to 
the  act  as  a  confirmation  of  the  plaintiff's  patent,  we  impose  upon  the 
defendant  the  hardship  of  having  his  patent  destroyed  by  an  ex  post  facto 
^w.  I  am  free  to  admit  that  there  may  be  some  hardship  in  this.  But 
the  act  operates  equal  hardship  on  the  rest  of  the  world ;  because,  firom 
the  time  that  the  plaintiff's  alleged  invention  was  thrown  open  to  the 
public  by  his  failure  to  comply  with  the  condition  upon  which  the  grant 
was  made  to  him,  every  individual  had  an  equal  right  to  put  the  inven- 
tion in  pracdce.  Many  persons  besides  this  defendant  may  have  invested 
^eir  capital  in  establishments  for  the  carrying  out  of  the  plaintiff's  prin- 
^pl^i  upon  the  faith  of  his  patent  being  gone :  they  would  be  injured  to 
^  same  extent  as  the  present  defendant  contends  he  is  injured.  If  we 
"W^  to  hold  that  the  plaintiff's  patent  is  not  good  as  against  them,  we 
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should  be  deciding  in  effect  that  it  is  not  confirmed  by  the  act.  We 
'  cannot  weigh  the  degree  of  injury  one  individual  has  sustained  morethaa 
*5221  ^^^^^'*  ^Besides,  for  any  thing  that  appears  to  Ae  contiarj, 
this  defendant  may  have  been,  at  the  time,  compensated  by  pri- 
vate agreement.  We  should  be  speculating  in  a  manner  that  we  are  not 
warranted  in  doing,  if  we  were  to  say  that  any  suggestio  falsi  or  itep- 
pressio  veri  has  been  practised  by  the  plaintiff  in  order  to  obtain  this 
boon  from  the  legislature.  I  think  we  are  bound  to  give  effect  to  the 
plain  and  obvious  words  of  the  act,  and  to  hold  that  the  plaintiff's  patent 
is  thereby  confirmed  and  rendered  valid  to  all  intents  and  purposes.  For 
these  reasons*  I  think  the  ninth  plea  affords  no  answer  to  the  action. 

CoLTMAN,  J.  I  do  not  agree  with  my  brother  Manning^s  view,  that  this 
act  of  parliament  is  to  be  looked  at  as  a  mere  private  conveyance.  Some 
sets  are  limited  in  their  nature  to  the  settlement  of  private  rights  and 
differences  ;  as  in  Lucy  v.  Lanngitm.  But  here,  the  act  was  intended  to 
embrace  a  matter  affecting  the  whole  public, — to  confirm  to  Stead  a  priTi* 
lege,  to  the  exclusion  of  the  entire  public,  to  use  a  particular  invention. 
It  does  not,  therefore,  stand  upon  the  footing  suggested  on  the  part  of  the 
defendant.  And  there  is  nothing  in  the  act  to  enable  us  to  except  any 
individual  or  class  from  its  operation. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  I  cannot  see  how 
the  grant  of  the  patent  aUeged  in  the  ninth  plea,  in  any  degree  altera  the 
position  or  rights  of  the  defendant.  The  queen,  by  granting  one  man  a 
patent,  does  not  grant  him  the  privilege  of  invading  the  rights  of  another 
man ;  but  merely  prohibits  others  from  invading  the  right  that  is  exclu- 
sively granted  to  him.  The  defendant  alleges  in  his  plea  that  be  has 
obtained  a  patent  which  he  could  not  use  without  also  using  the  plain* 
*52^1  ^^^'^  invention..  The  plaintiff  does  not  want  to  *use  the  defend* 
ant's  invention,  or  in  any  way  to  obstruct  or  invade  any  ri^ts 
which  the  defendant  may  have  under  it :  but  the  act  of  parliament  gives 
the  plaintiff  a  right  of  action  against  any  one  who  infringes  his  patent 
So  far  as  the  plaintiff's  patent  is  concerned,  the  defendant  stands  in  pre- 
cisely the  same  position  as  all  the  rest  of  the  public.  The  defendant 
might  as  well  have  pleaded,  that,  after  the  plaintiff's  patent  had  become 
void,  and  before  the  passing  of  the  act,  he  had  entered  into  certain 
contracts  for  the  paving  of  certain  streets  according  to  the  plaintiff's 
process.  It  was  not  competent  to  the  queen,  by  her  grant  to  the  defend- 
ant, to  derogate  from  the  grant  she  had  already  made  to  the  plaintilT: 
and  the  effect  of  the  act  of  parliament  is,  to  restore  him  to  all  the  lights 
he  had  under  the  patent  as  originally  granted  to  him. 

Erle,  J.  I  am  of  the  same  opinion.  The  act  of  parliament  gives  to 
the  plaintiff  the  same  rights  and  privileges  he  would  have  enjoyed  if  he 
had  enrolled  a  specification  in  due  time.  This  may,  it  is  true,  work  in* 
convenience  to  some :  but  that  we  cannot  help.  The  legislature  has 
pointed  out  the  mode  in  whidi  void  patents  may  be  rendered  valid;  and 
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DO  exception  is  made  in  favour  of  parties  who  have  taken  out  patents  in 
the  intermediate  time.  K  the  defendant's  patent  included  the  plaintiff's 
mrention,  it  would  be  void.  If  it  was  for  an  improvement  only,  he  is 
not  injured.  At  all  events,  he  is  not  in  a  worse  situation  than  the  rest  of 
the  public.  Judgment  for  the  plaintiff.(a) 

Mannings  Serjt.,  prayed  leave  to  amend;  but  the  court  said,  that  after 
soch  a  lengthened  argument,  and  judgment  pronounced|  the  application 
was  too  late. 

(a)  See  fltodfcer  t.  Wamtr,  nuA,  p.  148. 
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In  tKomprit  for  money  had  and  receWed,  a  plea  that  the  money  was  the  amoont  of  a  prize  in 
an  illegal  lolteiy  hekl  by  the  defendant,  and  that  he  paid  over  the  amonnt  to  J.  8^  whom  he 
conceived  to  be  the  winner,  and  who  was  entitled  to  receive  and  to  retain  the  money,  is  bad 
ibr  daplicity. 

Assumpsit,  for  money  had  and  received  to  the  use  of  the  plaintiff,  and 
for  money  found  due  upon  an  account  stated. 

Plea — as  to  26/.,  parcel  of  the  moneys  in  the  declaration  mentioned, 
and  the  defendant's  supposed  promise  in  respect  thereof  as  to  that  sum 
—that,  before  the  time  of  the  making  of  the  supposed  promise  of  the 
defendant  as  to  the  said  sum  of  25/.,  parcel,  &c.,  and  before  the  com« 
mencement  of  the  suit,  to  wit,  on  the  22d  of  April,  1844,  he  the  defend- 
ant publicly  at  and  in  a  certain  place,  to  wit,  the  Feathers  tavern,  Duke 
street,  St.  James's,  in  the  county  of  Middlesex,  opened  a  certain  lottery, 
the  same  being  a  lottery  not  authorized  by  parliament,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided ;  that  is  to  say,  a 
Derby  lottery,  called,  a  Derby  club,  wherein  the  tickets  or  lots  in  the  said 
lottery  were  to  be  denoted,  to  wit,  by  the  names  of  certain  horses  then 
entered  for  a  certain  horse-race,  to  wit,  the  Derby,  to  be  thereafter  run  at 
EpsoiL,  in  the  year  1844 ;  that  the  plaintiff  and  divers,  to  wit,  seventy* 
four  other  persons,  on  the  day  and  year  aforesaid,  became  subscribers  to 
the  lottery  so  opened  as  aforesaid,  upon  certain  terms,  to  wit,  that  each 
of  the  said  subscribers  should  deposit  with  the  defendant  the  sum  of 
li.  lOs.  as  his  subscription  to  the  said  lottery;  that,  on  the  drawing  of 
the  said  lottery  by  such  subscribers,  he  who  should  be  the  drawer  of  the 
ticket  or  lot  denoted  by  the  name  of  the  horse  which  should  be  first  in 
the  said  race  on  the  event  of  the  running  of  the  said  race,  should  be 
entitled  to  receive  of  the  defendant  a  large  sum  of  money,  to  wit,  60/.^ 
and  which  sum  the  *  defendant  then  promised  he  would  pay  the     r«525 
said  drawer ;  that  he  who  should  in  the  said  drawing  be  the 
drawer  of  the  ticket  or  lot  denoted  by  the  name  of  the  horse  which  should 
be  second  in  the  said  race  in  the  event  of  the  running  thereof,  should  be 
entitled  to  receive  of  the  defendant  a  certain  other  lai^  sum  of  money, 
VOL.  L  42  2  £  2 
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to  wit,  25/.,  and  which  sam  the  defendant  then  promised  he  would  pay  to 
such  drawer  as  last-mentioned,  and  that  the  sum  of  15/.  should  be 
divided  by  the  defendant  amongst  such  of  the  said  subscribers  as  should, 
on  the  occasion  of  the  drawing  of  the  said  lotteiy,  be  the  drawers  re 
<^ectlyely  of  the  tickets  or  lots  denoted  by  the  names  of  certain  other 
of  the  said  horses  which  should  be  starters  in  the  said  race  on  the  running 
thereof;  the  sum  of  5/.  per  cent.,  nevertheless,  to  be  deducted  from  the 
said  sums  of  60/.  and  25/.  respectively.    Averment,  that  the  drawing  of 
the  said  lottery,  afterwards,  and  before  the  said  race,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  17th  of  May,  1844,  took  place 
publicly  at  the  said  public  tavern,  and  on  that  occasion  the  plaintiff  was 
the  drawer  in  the  said  lottery  of  the  ticket  or  lot  denoted  by  the  name  of 
one  of  the  said  horses  so  entered  to  run  in  the  said  race,  to  wit,  a  hoise 
named  Ionian ;  that,  afterwards,  to  wit,  on  the  22d  of  May,  in  the  year 
last  aforesaid,  the  said  itace  viras  run  by  divers,  to  wit,  twenty  of  the  said 
horses  so  entered  as  aforesaid ;  and  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  after  the  running  of  the  said  race,  the  defendant 
entertained  a  doubt  whether  one  of  the  said  horses,  to  wit,  a  horse  called 
Orlando,  which  ran  in  the  said  race,  or  a  certain  other  of  the  said  horses 
w&ich  ran  in  the  said  race,  that  is  to  say,  the  said  horse  called  Ionian, 
was  the  second  horse  on  the  occasion  of  the  said  running  of  the  said 
race ;  whereupon,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
*5261    ^^^  defendant  considered  that  the  said  horse  called  Orlando,  *and 
not  the  said  horse  called  Ionian,  was  the  second  horse  in  the  said 
race ;  of  all  which  premises  the  plaintiff  then  had  notice ;  and  thereupon, 
afterwards,  to  wit,  on  the  27th  of  May,  in  the  year  aforesaid,  the  defend- 
ant paid  to  one  Robson,  a  subscriber  to  the  said  lottery,  being  on  the 
occasion  of  the  drawing  of  the  said  lotteiy,  the  drawer  of  the  ticket  or 
lot  denoted  by  the  name  of  the  said  horse  called  Orlando,  the  said  sum 
of  money  so  agreed  to  be  paid  to  the  drawer  in  the  said  lottery  of  the 
ticket  or  lot  denoted  by  the  name  of  the  horse  that  should  be  second  in 
the  said  race.     Averment,  that  the  defendant  is  sued  in  this  action,  so  &r 
as  regards  the  said  sum  of  25/.,  parcel,  &c.,  in  the  introductory  part  of 
this  plea  mentioned,  for  and  in  respect  of  the  sum  of  25/.  claimed 
by  the  plaintiff  as  a  subscriber  of  and  in  the  said  lottery,  and  the  drawer 
in  the  said  lottery  of  the  ticket  or  lot  denoted  by  the  name  of  the  said 
horse  called  Ionian,  which  last-mentioned  horse  the  plaintiff  alleged  to 
have  been  the  second  horse  in  the  said  race ;  and  that  the  last-mentioned 
sum  of  25/.  so  claimed  by  the  plaintiff  of  the  defendant  as  aforesaid,  was 
and  is  the  same  sum  of  25/.  for  and  in  respect  whereof  the  defendant's 
supposed  promise  as  to  the  said  sum  of  25/.,  parcel,  &c.,  was  made,  and 
was  not  nor  is  any  other  sum  of  25/.  whatsoever ;  and  that,  by  reason  of 
the  premises  aforesaid,  the  said  supposed  promise  of  the  defendant  as  to 
ihe  said  sum  of  25/.,  parcel,  &c.,  was  and  is  void,  the  same  being  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided — veiificatioB' 
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To  this  plea  the  plaintiff  demurred  specially,  assigning  for  cm? as,  that 
the  plea  did  not  sufficiently  confess  the  cause  of  action  to  which  it  pur- 
ported to  relate,  inasmuch  as  it  did  not  confess  a  promise  m  fict,  but 
treated  the  promise  alleged  in  the  declaration  as  a  supposed  p A>^i'ie  only; 
that  there  was  not  therein  sufficiently  shown  any  matter  of  l^i^l  in  avoid- 
ance of  the  said  cause  of  action,  *or  in  what  reispect  th^  'oKery  r^Mj 
in  the  said  plea  mentioned  was  illegal,  or  any  facts  shoV/*^  that  '- 
it  was  a  lottery  within  the  meaning  of  the  statute  allu  hA  to  in  the  said 
plea,  but  that  the  plea  consisted  altogether  of  what  shouM  pToperly  be  a 
mere  inference  of  law  deducible  from  facts  which  ought  to  have  been 
shown  therein,  but  were  not  so  shown ;  that  it  merely  averred  that  the 
lottery  opened  by  the  defendant  was  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  but  did  not  show,  in  any  sufficient  way, 
in  what  respect  it  was  so,  and  averred  that  the  promise  was  void  in  law, 
and  contrary  to  the  form  of  the  statute  in  such  ease  made  and  provided; 
that  it  did  not  show  that  the  race  to  be  run  was  an  illegal  race ;  that  it 
did  not  sufficiently  confess  and  avoid,  or  directly  traverse,  any  material  fact 
mentioned  in  the  declaration,  but  consisted  of  a  merely  argumentative  de- 
nial that  the  defendant  received  the  sum  as  to  which  the  second  plea  was 
pleaded  for  the  use  of  the  plaintiff,  and  amounted  to  the  general  issue  as 
to  so  much,  inasmuch  as  the  plea  stated  that  the  plaintiff  and  others  sub- 
scribed certain  sums  of  money  upon  certain  terms,  amongst  others,  that, 
under  certain  circumstances  in  the  said  plea  set  forth,  certain  of  the  sub- 
scribers should  receive  from  the  defendant  certain  sums  of  money  which 
he  promised  to  pay  them,  but  did  not  distinctly  state  that  those  sums 
were  to  be  paid  out  of  the  moneys  so  subscribed,  or  that  the  defendant 
was  a  stakeholder,  but  rather  set  out  a  collateral  and  independent  pro- 
mise to  pay  to  the  said  parties  certain  specific  sums  of  money  on  the 
happening  of  the  said  events  respectively ;  that  the  plea  was  uncertain, 
in  that  it  did  not  sufficiently  appear  therefrom  whether  the  said  contract 
entered  mto  by  the  defendant  was  a  contract  by  him  as  a  stakeholder  or 
was  an  independent  and  collateral  contract ;  that  the  plea  was  double 
and  multifarious,  in  this,  that  it  set  up  more  than  one  distinct  *an-  r«coo 
swer  to  that  part  of  the  declaration  to  which  it  was  pleaded :  th^t 
is  to  say,  it  first  denied  the  contract  set  forth  in  the  declaration,  and,  se- 
condly, set  up  the  illegality  of  such  contract,  and,  thirdly,  it  set  up  the 
defence  that  the  defendant  was  a  stakeholder — ^that,  under  the  circum- 
stances set  forth,  he  in  his  judgment  considered  Orlando  to  have  been 
the  second  horse — and  that,  after  notice  to  the  plaintiff  of  that  fact,  he 
the  defendant  paid  over  the  25/.  in  the  plea  mentioned  to  Robson,  the 
holder  of  the  ticket  denoted  by  the  name  of  that  horse ;  that  the  plea 
confessed  a  cause  of  action  to  some  amount,  namely,  a  rateable  propor- 
tion of  the  sum  of  15/.  therein  mentioned  as  being  distributable  amongst 
the  starters  in  the  said  race,  but  did  not  in  any  way  avoid  or  answer  the 
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said  last-mentioned  cause  of  action ;  and  that  the  plea  was  in  other  re> 
spects  uncertain,  informal,  and  insufficient.     Joinder. 

Channellf  Serjt.,  (with  whom  was  Carriey)  in  support  of  the  demurrer. 
The  plea  is  bad,  as  amounting  to  non  assumpsit.    It  is  also  bad  for  not 
sufficiently  confessing  the  receipt  of  the  money  to  the  use  of  the  plaintiff. 
It  does  not  confess  that  Ionian  was  the  second  horse  in  the  race ;  which 
was  essential  to  make  the  25/.  money  received  to  the  plaintiff's  use. 
The  plea  is  also  bad  for  duplicity:  it  first  sets  up,  by  way  of  answer  to 
the  action,  the  illegality  of  the  transaction,  and  next,  that,  having  the 
25/.  in  his  hands  as  a  stakeholder,  the  defendant  paid  it  over  to  a  third 
person,  who  was  entitled  to  receive  and  to  retain  it :  and  the  objection 
of  duplicity  is  not  the  less  fatal  to  the  plea  because  one  of  the  defences 
is  ill  pleaded.    In  Stephens  v.  Underwood^  4  New  Cases,  655, 6  Scott,  402, 
to  an  action  against  the  acceptor  of  a  bill  of  exchange,  the  defendant 
*5291    P^^^^^^  ^^^  ^^  made  the  acceptance  by  *force  and  duress  of  im- 
prisonment,, and  that  he  never  had  any  value  for  accepting  or 
paying  the  bill :  and  the  plea  was  held  ill,  for  duplicity.    Tindal,  C.  J., 
there  said :  « It  appears  to  me  that  this  plea  is  bad,  for  the  cause  assigned 
in  the  special  demurrer,  viz.,  <  that  it  contains  two  separate  and  distinct 
matters  df  defence,  to  wit,  that  the  acceptance  of  the  said  bill  was  unlaw- 
fully obtained  by  the  plaintiffs  from  the  defendant  by  duress  of  imprison- 
ment,— and,  that  there  never  was  any  value  or  consideration  for  the  said 
acceptance.'   The  answer  set  up  is,  that  it  is  not  bad,  because  the  second 
ground  of  defence  is  badly  pleaded :  but  the  plea  is  not  the  less  double 
because  one  of  the  grounds  of  defence  is  badly  pleaded.     In  Comyns's 
Digest,  Pleader^  (£.  2,)  it  is  laid  down  that  'a  double  plea  is  bad,  thou^ 
one  matter  or  the  other  be  not  well  pleaded^  as,  in  trespass,  if  the  de- 
fendant pleads  molliter  manus  impossuU^  and  a  release,  it  is  double,  though 
the  release  is  not  well  pleaded ;  R.  1  Sid.  176.    Though  but  one  of  the 
several  matters  pleaded  be  material.     Per  Dod.j{a)  Poph.  186.'    Here, 
notwithstanding  the  second  branch  of  the  plea  would  be  ill  on  special 
demurrer,  yet  the  entire  plea  is  ill,  for  the  cause  assigned."     This  prin- 
ciple was  also  recognised  in  the  recent  case  of  Purssford  v.  PeeAr,  12  Law 
Journ.,  N.  S.,  Exch.  103.    There,  in  assumpsit  by  the  endorsee  of  a  bill 
of  exchange  drawn  by  S.  B.  upon,  and  accepted  by,  the  defendant,  the 
latter  pleaded,  that,  after  the  bill  became  due,  the  said  S.  B.  paid  to  the 
plaintiff  the  amount  of  the  bill  in  money  and  work  and  materials,  in  full 
satisfaction  and  discharge  thereof  and  of  all  damages,  &c.,  which  monej 
and  work  and  materials  were  accepted  by  the  plaintiff  in  full  satisfaction 
and  discharge ;  and  further,  that  the  defendant  accepted  the  bill  for  the 
accommodation  of  the  said  S.  B.,  and  that  there  never  was  any  conside- 
•5301    ^^^^^  *^^  value  for  the  payment  thereof  by  the  defendant,  and 
*'     that  the  plaintiff,  at  the  commencement  of  the  suit,  held,  and  now 
holds,  the  said  bill  without  consideration  or  value:  and  the  plea  was  held 

(a)  Doderidge,  J. 
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31  for  duplicity,  although  the  latter  allegation  was  bad  on  special  demur-* 
rer.  Lord  Abinger,  C.  B.,  there  said:  <<I  am  disposed  to  think  the 
plea  double.  The  concluding  part  of  it  makes  it  so  ;  and  though,  as  p 
defence  to  the  action,  that  part  of  it  may  be  badly  pleaded,  it  is  not  the 
less  demurrable."  And  Parke,  B.,  said:  «If  the  allegation  had  been, 
that  the  plaintiff  had  never  held  for  value,  the  plea  would  clearly  have 
been  double ;  and  I  agree,  that  it  is  not  the  less  so  on  account  of  its 
being  badly  pleaded."  So,  here,  although  the  allegation  in  the  ple{>  of 
the  payment  of  the  money  to  Robson,  in  the  belief  that  he  was  the  party 
entitled  to  it  by  reason  of  Orlando,  and  not  Ionian,  b<»*ng  the  second 
horse,  might  not  stand  the  test  of  a  special  demurrer,  4ill  it  creates  a 
double  defence,  and  would,  at  any  rate,  after  verdiot^  oe  an  answer  to 
the  action. 

Murphy f  Seijt.,  for  the  defendant,  at  the  recommendation  of  the  court, 
elected  to  amend,  on  the  usual  terms.  Rule  accordingIy.(a} 

(a)  8e0  AUport  t.  Nutt^  and  Thorpt  ▼.  CotoiHM,  poiL 


•ROAKES  V.  DAVID  MANSER  the  elder  and  DAVID  MANSER    ..ggj 
the  younger,  Executors  of  WILLIAM  MANSER,  deceased. 
May  2. 

D6bt  on  bond  conditioned  for  the  payment  of  a  sam  of  money  and  interett  on  a  given  day,  and 
for  the  performance  of  covenants  in  an  indenture.  Plea,  performance  generally.  Replica- 
tion, that  the  obligora  did  not  pay  the  money  in  the  condition  mentioned,  modo  et  form&f 
eoncloding  to  the  country : — 

Beid,  that  the  replication  was  proper,  as  taking  iaaue  on  the  payment  impliedly  aUeged  in  the 
plea. 

Beld,  alao»  that  the  plea  was  bad. 

Debt,  on  a  bond  in  the  penal  sum  of  2000/.  ^  by  the  obligee  against 
the  executors  of  William  Manser,  one  of  the  obligors. 

The  bond  and  condition  were  set  out  upon  oyer ;  the  bond  being  a 
joint  and  several  bond  given  by  one  Frederick  Barry,  one  James  Barry, 
and  William  Manser,  the  testator,  and  the  condition,  that,  « if  the  obli- 
gors, their  heirs,  executors,  administrators,  or  assigns,  did  and  should 
pay,  or  cause  to  be  paid,  unto  the  plaintiff,  his  executors,  administrators, 
or  assigns,  the  sum  of  1000/.  on  or  before  the  30th  September  then  next 
ensuing,  together  with  interest  for  the  same  after  the  rate  of  4/.  IO5.  per 
cent,  per  annumj  without  any  deduction  whatsoever,  according  to,  and  in 
full  performance  and  discharge  of,  the  proviso  or  condition  mentioned  in 
a  certain  indenture  of  assignment  bearing  even  date  therewith,  made  be- 
tween the  above-bounden  Frederick  Barry  of  the  one  part,  and  the  plain- 
tiff of  the  other  part ;  and  did  also  observe,  perform,  fulfil,  and  keep  all 
and  singular  the  covenants,  grants,  articles,  conditions,  and  agreements 
whatsoever,  which,  on  his  and  their  parts  and  behalf,  were  or  ought  to 
be  observed,  performed,  fulfilled,  and  kept,  comprised  and  mentioned  in 
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the  said  recited  indenture,  and  that,  in  all  things  according  to  the  trae 
tiitent  and  meaning  thereof,  and  of  the  parties  to  the  same;  then  the 
obligation  to  be  void,  or  else  to  remain  in  full  force."  The  defendants 
then  pleaded  non  est  factum;  and  further,  that  the  said  Frederick  Banji 
James  Bany,  and  W.  Manser,  the  testator,  in  his  lifetime,  and  the  defend 
ngooi  ^^^>  ^^  ^executors  aforesaid  after  the  death  of  the  testator  Manser, 
did  from  time  to  time,  and  at  all  times  after  the  making  of  the 
bond  and  condition,  observe,  perform,  fulfil,  and  keep  all  and  singular 
the  articles,  clauses,  conditions,  agreements,  matters,  and  things  in  the 
.  said  condition  comprised  and  mentioned  in  all  things  therein  contained, 
on  their  parts  and  behalf,  and  on  the  part  and  behalf  of  each  and  every 
of  them  to  be  observed,  performed,  fulfilled,  and  kept,  according  to  the 
tenor  and  effect,  true  mtent,  and  meaning  of  the  said  condition :  Verifi- 
cation. 

To  the  second  plea  the  plaintiff  replied  that  the  said  Frederick  Bany, 
James  Barry,  and  Manser,  the  testator,  in  his  lifetime,  and  the  said  Fre- 
derick Barry,  James  Barry,  and  the  defendants,  since  the  death  of  Manser, 
the  testator,  did  not  pay  the  said  sum  of  1000/.  in  the  said  condition 
mentioned,  in  manner  and  form  as  in  the  said  second  plea  mentioned-— 
concluding  to  the  couQtry. 

To  this  replication  the  defendants  demurred  specially,  assigning  for 
causes,  amongst  others,  that  it  concluded  to  the  country,  and  not,  as  it 
ought  to  have  done,  with  a  verification,  inasmuch  as  it  was  not  a  mere 
traverse  or  denial  of  any  fact  or  matter  alleged  or  contained  in  the  plea, 
but  contained  and  aUeged  new  and  fresh  matter,  and  that  the  plea 
secondly  pleaded  was  a  plea  of  general  performance  of  the  condition  of 
the  said  writing  obligatory,  upon  which  plea  no  fit,  proper,  or  ceitain 
issue  could,  according  to  the  rules  of  good  pleading,  be  taken,  but  the 
plaintiff  ought,  in  answer  to  such  plea,  to  have  replied  setting  forth  a 
breach  or  breaches  of  the  said  condition,  and  to  have  concluded  such 
replication  with  a  verification,  in  order  that  the  defendants  might  haye 
an  opportunity  of  pleading  to,  and  answering,  such  breach  or  breaches. 

Bylesy  Serjt.,  in  support  of  the  demurrer.  The  bond  declared  on  is 
*5331  ^^^^^  the  8  &  9  W,  3,  c.  11,  s.  8 ;  and  it  ^appears,  on  oyer,  that 
the  condition  is,  for  the  payment  of  a  sum  of  money,  with  inte- 
rest, on  a  given  day,  according  to,  and  in  performance  of,  the  proviso  or 
condition  mei^tioned  in  an  indenture  of  assignment  bearing  even  date 
with  the  bond,  and  for  performance  of  the  covenants  in  that  indentuie 
contained.  Whether  the  money  is  to  be  paid  to  the  obligee,  or  at  a  par- 
ticular place  named,  the  court  cannot  see,  without  having  recourse  to  the 
indenture.  The  plea  is  a  general  plea  of  performance.  The  plaintiff  was 
bound  either  to  assign  a  breach  or  to  reply  specially  to  the  plea ;  a  tra* 
verse  of  the  whole,  or  of  any  portion  of  it,  being  contrary  to  the  rules  of 
good  pleading.  In  Sayre  v.  JVRnnSf  Cowp.  575,  Lord  Maksfield  ws, 
<f  I  take  this  to  be  a  rule  in  pleadingy  that  you  cannot  go  to  issue  on  i 
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general  ayerment  of  performance :  and  the  reason  of  this  is,  that  the  ques^ 
tioh  may  be  brought  to  some  degree  of  certainty,  and  notice  given  of 
what  is  intended  to  be  agitated  at  the  trial.  When  a  particular  breach 
IS  assi^ed,  there  is  an  affirmative  offered  on  one  side,  upon  which  the 
other  may  take  issue.  But  here  there  is  a  general  averment;  and  no  issue 
is  offered  by  the  replication."  [Cbesswell,  J.  There  will,  probably, 
be  no  dispute  about  that.'  Do  you  find  any  case  of  a  plea  of  general 
peifonnance,  where  the  condition  of  the  bond  is,  mter  a/ta,  for  payment 
of  a  sum  certain  on  a  given  day  ?]  In  Comyns's  Digest,  title  Pkadery 
(2  V.  13,)  it  is  laid  down  that  « the  defendant  may  plead  performance 
generally,  or  a  special  performance."  The  law  upon  this  subject  is  very 
fully  discussed  in  Hayman  v.  Gerrardy  1  Wms.  Saund.  101,  et  seq.,  and 
the  notes  thereto.  That  was  an  action  of  debt  on  a  bond,  conditioned  to 
render  an  account  of  all  such  sums  of  money  and  goods  as  were  due 
and  belonging  to  W.  N.  at  the  time  of  his  death,  which  should  any  ways 
come  to  the  defendant's  hands,  and  to  make  an  equal  *dividend  r«534 
of  all  such  sums  of  money,  &c.,  and  to  pay  the  plaintiff*  a  propor- 
tion of  the  same :  plea,  that  no  goods  came  to  the  defendant's  hands : 
replication,  that  a  silver  bowl  came  to  his  hands,  concluding  with  an 
averment ;  whereupon  demurrer.  Adjudged  that  the  replication  was  bad, 
for  not  assigning  a  breach,  viz.,  that  the  defendant  did  not  make  a  divi- 
dend or  pay  the  proportion ;  but  that  the  conclusion  with  an  averment 
was  proper.  Twisden,  J.,  cited  a  case  where  a  man  was  bound  to  pay 
to  the  obligee  10/.  upon  the  day  of  his  marriage ;  and  in  an  action  upon 
the  bond  the  defendant  pleaded  that  the  obligee  was  not  married ;  and 
the  plaintiff*  replied  tlmt  he  was  married  on  such  a  day ;  and  upon  issue 
joined,  and  verdict  given  thereon,  it  was  adjudged  to  be  aided  after  ver- 
dict: «  but,"  observed  Twisden,  J.,  « if  the  defendant  had  demurred,  as 
here,  it  had  been  bad,  as  he  said  the  opinion  of  the  court  then  was." 
Upon  this  the  reporter  remarks :  «  The  court  said  that  the  replication  in 
tlus  case  was  well  concluded,  and  as  it  ought  to  be,  quod  mirum  videtur  ; 
for  it  seems  to  me  that  the  replication  was  bad  upon  that  account."  In 
the  note  (a)  it  is  said:  <(  In  the  report  of  this  case  in  1  Sid.  341,  Wtkd- 
RAM,  J.^  is  said  to  have  doubted  whether  the  conclusion  with  an  averment 
was  improper,  because  he  thought  the  matter  of  the  replication  was  new, 
which  might  be  answered  by  the  other  side.  If  the  replication  had, 
indeed,  introduced  new  matter,  the  conclusion  with  an  averment  would 
certainly  have  been  proper ;  as  it  is  an  established  rule,  that,  whenever 
new  matter  is  introduced,  the  pleading  must  conclude  with  an  aver- 
iDent,(6)  in  order  to  give  the  other  party  an  opportunity  of  answering  it.(c) 

(a)  Pige  108  a,  n.  (8). 

(6)  Ciifry  y.  Stepktnaon,  Garth.  837 ;  Cowper  ▼.  Towert^  1  Lntw.  101 ;  FUewood  t.  Poppk* 
^^  2  Wila.  66;  ChandUr  ▼.  Roberttt  I  Doagl.  68,  and  tha  aathoritiea  thaia  cited;  Htndtnon 
»•  Withy,  2  T.  R.  676. 

.  (c)  That  is  ■<>,  provided  the  new  matter  be  affinnatiTe  natter.    If  it  be  merely  new  nega* 
ii^  natter,  althmiigli  the  condunon  ifaoald  ba  to  tb«  conrty  a  lepficfAoa  ia  omiacdaNrj  and  m 


535  RoAKBS  V.  Manser.  E.  T.  1845. 

*5351    ^^^'  where  there  is  an  affirmative  on  the  *one  side,  and  a  nega« 
^    tive  on  the  other,  or  vice  versA^  the  conclusion  must  be  to  the 
^ountry.(a)     And  so  it  is,  though  the  affirmative  and  negative  be  not  in 
express  words,  but  only  tantamount  thereto.(&)    Though  these  rules  are 
clear,  yet,  in  the  application  of  them,  great  nicety  and  attention  to  the 
cases  on  the  subject  are  absolutely  necessary.    In  Trapaud  v.  JMercer, 
2  Burr.  1022,  the  court  held  the  conclusion  to  the  country  to  be  proper, 
conceiving  that  there  was  a  sufficient  affirmative  and  negative,  notwith- 
standing it  was  much  insisted  that  the  replication  contained  new  matter. 
But,  in  a  late  case,(c)  the  authority  of  that  case  was  rather  shaken.  That 
was  debt  on  bond :  on  oyer,  the  condition,  after  reciting  that  the  plaintiff 
had  appointed  the  defendant  his  deputy  customer  for  the  port  of  White- 
haven, was,  that  the  defendant  should  justly  account  half-yearly  for  and 
pay  to  the  plaintifl*,  or  such  person  or  persons  as  he  should  appoint,  all 
such  fees,  &c.,  as  the  defendant  should  thereafter  receive  in  respect  of 
his  said  office.     The  defendant  pleaded  a  general  performance.    Repli- 
cation, that  the  defendant  received,  in  respect  of  his  said  office,  fees  doe 
to  the  plaintiff  to  the  sum  of  335/.,  which  he  ought  to  have  paid,  bat  had 
not  paid,  to  the  plaintiff,  or  to  his  appointment.    Rejoinder — protesting 
against  such  receipt — ^that,  before  the  defendant  had  and  received  the 
same,  the  plaintiff  appointed  A.  B.  to  receive  the  fees  which  should  be- 
come due  to  the  plaintiff,  and  that  he  paid  all  fees  so  received  to  the 
*5^f)1    ^^^^  ^'  ^*'  ^^^  concluded  wUh  an  averment.    Upon  demarrer 
^    for  this  cause,  it  *was  objected  that  here  was  a  sufficient  ne- 
gative and  affirmative ;  that  it  was  not  necessary  that  they  should  be 
particular,  for,  where  the  plea  of  one  party  is  geqeral,  the  other  need  not 
be  particular ;  that  payment  to  the  appointee  was,  in  law,  a  payment  to 
the  principal  himself,  and  it  ought  to  have  been  so  pleaded ;  and  the 
above-mentioned  cases  of  Hayman  v.   Gerrard^  Bayly  ▼.  Toyfor,  Co. 
Litt.  126  a,  and  Trapaud  and  Mercer^  were  cited ;  and  the  last  case  was 
much  relied  upon,  and  pressed  as  directly  in  point.     But  the  coort, 
namely  Lord  Kenton,  C.  J.,  and  Ashhubst  and  Grose,  Js.,  {abiente  Bol* 
LEB,  J.,)  held  that  the  rejoinder  contained  new  matter,  namely,  the  ap- 
pointment of  A.  B.  to  receive  the  fees,  and  so  was  rightly  concluded  with 
an  averment,  and  seemed  to  doubt  the  authority  of  TVcpoud  and  Menff, 
In  the  present  case,  however,  the  replication  does  not  introduce  anj  new 
matter,  but  merely  maintains  the  affirmative  of  that  which  is  denied  bj 
the  plea;  and  therefore  it  ought,  agreeably  to  the. above  opinion  of 
Saunders,  to  have  concluded  to  the  country."    And  in  a  subsequent 
note,  it  is  said :  {d)  <<According  to  the  opinion  of  Saunders,  this  case 

intitifidal  Co.  Litt  803  a;  Bodtnkam  r.  Sitt,  7  M.  60  W.  274»  8  DowL  P.  C.  9»\ 
■apii,  876. 

(a)  Charkton  Y.FmMyp  Sir  T.  Baym.  98;  Skinntr  w.KiWy,  Cuth.  87;  BobirU f.Jf«rn^ 
%  Saand.  189. 

(6)  Co.  Litt  186  a;  Jltxtmitf  t.  Lamt,  TelT.  187. 

(e)  JPeorvii  T.  Peorwis  T.  T.  81  G.  8,  K.  B.  MS.  (tf)  Page  103  d>  a.  (4> 
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bs  been  denied  to  be  law,  in  Mereditk  v.  ^tkuy  Garth.  116,  where  the 
court  said  that  they,  of  their  own  knowledge,  were  satisfied  that  the  case 
of  Hayman  y.  Gerrard  was  not  law,  nor  taken  to  be  so  at  the  bar,  at  the 
time  when  the  judgment  in  that  case  was  given.  It  would,  indeed,  be 
absurd  to  compel  the  plaintiff  to  assign  a  breach,  when  the  plea  itself 
admits  a  non-performance.  The  true  distinction  between  those  cases 
where  it  is  necessary  to  assign  a  breach  in  the  replication,  and  where  not, 
seems  to  be  taken  by  Holt,  C.  J.,  in  the  same  case  o{ Mereditk  v,  Alleyn^ 
1  Salk.  138,  <  that,  in  all  cases,  (that  of  a  bond  to  perform  an  award  ex- 
cepted,) if  the  defendant  pleads  a  special  matter  that  ^admits  and  r«597 
excuses  a  tunirperformancey  the  plaintiff  need  only  answer  and  fal* 
sify  the  special  matter  alleged ;  for,  he  that  excuses  a  non-performance 
supposes  it,  and  the  plaintiff  need  not  show  that  which  defendant  has 
supposed  and  admitted ;  but,  if  defendant  pkads  a  performance  of  the 
condiiiony  though  it  be  not  well  pleaded,  the  plaintiff  in  his  replication 
must  show  a  breach ;  for,  then  he  has  not  a  cause  of  action  unless  he 
shows  one.' ''  In  Plomer  v.  RosSy  5  Taunt.  386,  it  was  held,  that  in 
debt  OB  bond  conditioned  for  the  performance  of  covenants,  if  the  de- 
fendant craves  oyer  and  pleads  performance  of  each  covenant  specially, 
and  also  general  performance,  the  plaintiff  must  assign  specific  breaches 
in  hb  replication,  if  he  has  not  done  it  in  his  declaration ;  and,  if  he 
merely  takes  issue  on  the  general  performance,  and  enters  a  separate 
sssigoment  of  breaches  on  the  record,  no  damages  can  be  assessed  on 
them,  and  the  court  will  award  a  repleader.(a)  That  case  shows,  that 
where  the  defendant  pleads  general  performance,  the  plaintiff  must  spe- 
cially assign  breaches  in  his  replication.  And  this  was  so  at  common 
law,  independently  of  the  statute  8  &  9  W.  3,  c.  11,  sect.  8,  which  is 
imperative.  [Ckessytell,  J.  There  are  authorities  to  show,  that,  if  the 
bond  be  conditioned  for  payment  of  money  and  performance  of  covenants, 
and  the  defendant  pleads  generally  that  he  has  paid  the  money  and  per- 
formed the  covenants,  a  replication  traversing  the  payment  of  the  money 
is  well  concluded  to  the  country.  Bush  v.  Leahe^  3  Dougl.  255,  was 
debt  on  a  bond  conditioned  for  the  payment  of  5000/.  at  certain  times, 
and  performance  of  covenants  in  an  indenture:  the  plea  stated  the  pay- 
ment of  the  money  at  the  times,  and  performance  of  the  covenants :  the 
plaintiff  replied  that  the  defendant  did  not  pay  the  money,  modo  dformdy 
^d  concluded  to  the  country;  and  it  was  held,  on  ^special  r«5Qo 
demurrer  assigning  this  for  cause,  that  the  conclusion  to  the  '- 
country  was  good.  And  in  I\mier  v.  M^JVamarOy  2  Chitt.  Rep.  697,  it 
^as  held  that  a  plea — to  a  declaration  on  a  bond  conditioned,  amongst 
other  thbgs,  for  the  payment  of  3000/.— that  all  the  sums  of  money 
^bich  became  due  on  the  bond  were  paid,  may  be  replied  to  generally, 
"7  ^  general  denial  in  the  words  of  the  plea,  without  assigning  any 
^cific  breach.]    In  Darbishire  v.  Builery  5  J.  B.  Moo:e,  198,  to  debt  qh 

(a)  Vide  7  M.  At  G.  616. 
tOU  I.  43  2  P 
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bond,  tke  defendant  craved  eyer,  and,  after  recitbg  a  moitgagenleed 
whi(^  showed  the  condition  to  be  for  payment  of  a  sum  of  money  on  a 
day  specified  according  to  the  tenor  of  the  proviso  contained  in  the  iap 
dtature^  and  for  the  performance  of  the  covenants  therein,  pleaded  that 
there  was  no  negative  or  disjunctive  covenants  in  the  indenture,  and  that 
be  paid  the  money  mentioned  in  the  condition  on  the  day  therein  spe- 
cified, according  to  the  efiect  thereof,  and  performed  all  the  covenants 
and  provisoes  in  the  indenture  on  his  part  to  be  performed.  The  defend- 
ant in  his  replication  took  issue  generally  on  the  non-payment  of  the 
money,  and  concluded  to  the  country.  On  special  demurrer,  assigning 
for  causes  that  the  replication  should  have  concluded  with  a  verification, 
and  that  no  breach  of  the  condition  had  been  assigned  according  to  the 
8  &  9  W.  3,  c.  11,  s.  8,  it  was  held  that  the  replication  was  good,  the 
only  point  in  issue  being  the  payment  of  the  money,  and  the  plaintiff 
having  therein  denied  the  whole  substance  of  the  defendant's  plea.  That 
case,  however,  has  been  very  much  doubted.  [Cresswell,  J.  Do  yoa  find 
any  precedent  of  such  a  plea  to  an  action  on  a  bond  conditioned  for  pay- 
ment of  money  and  the  performance  of  covenants  ?  Tindal,  G.  J*  I 
think  the  plea  is  bad  in  substance :  and  the  case  last  cited  seems  to  show 
*5391  ^^^  ^^^  replication  is  good.]  The  only  distinction  between  *!)»• 
bis/nre  v.  Btdler  and  the  present  case  is,  that  there  the  plea  alleged 
that  the  defendant  paid  the  money  mentioned  in  the  condition  on  the 
day  therein  specified.  [Tindal,  C.  J.  And  that  goes,  in  truth,  to  the 
substance  of  the  action.] 

Ckantnelly  Seijt.,  cantrd*  The  plea  is  clearly  bad  unless  it  expressly,  or 
by  implication,  alleges  payment  of  the  money  according  to  the  tferms  of 
the  condition.  It  is  of  the  very  essence  of  the  plea  that  it  should  appear 
that  Manser,  or  one  of  the  other  obligors,  paid  the  money.  Now,  it  is  i 
general  rule,  that  the  plaintifi*  in  his  replication  must  traverse  some  matter 
that  is  expressly  alleged  or  necessarily  implied  in  the  plea ;  and,  if  he  do 
so,  his  replication  properly  concludes  to  the  country.  It  is  said  that  the 
plaintiff  could  not  properly  take  issue  on  this  plea,  but  was  bound  to 
assign  breaches  under  the  statute  8  &  9  W.  3,  c.  11,  s.  8.  That  statute, 
however,  has  no  application  here.  The  replication  does  not  tender  aa 
issue  on  the  general  allegation  of  performance :  it  takes  issue  on  the 
implied  allegation  of  payment  of  the  money  according  to  the  conditioi^ 
and  therefore  well  concludes  to  the  country.  Sayre  v.  Jlfinn^,  Cowp.  575; 
Hayman  v.  Gerrardj  1  Wms.  Saund.  101,  and  the  authorities  cited  in  the 
notes  to  the  latter  case,  are  consistent  with  this  mode  of  concluding  the 
replication ;  and  Bush  v.  Leake,  3  Dougl.  255,  and  Darbishire  v.  Rt^f 

5  J.  B.  Moore,  198,  are  distinct  authorities  to  show  that  '^  is  proper. 
The  case  last  cited  was  confirmed  in  Smith  v.  Bandj  10  Binf^  125, 3  M. 

6  Scott,  528.   If  the  plea  does  not  contain  the  allegation  that  is  trsTersed 
by  the  replication,  it  afibrds  no  answer  to  the  action. 

ByleSf  Serjt.,  in  reply.    A  general  plea  of  performance  would,  un- 
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doabtedly,  be  bad  in  the  ease  of  negative  *or  disjunctive  cove-  T9KAn 
Hants,  tf  that  had  been  the  case  here,  the  plaintiff  might  have 
set  out  the  indenture  and  deDiurred.  Phmer  v.  Rtdnty  4  East,  344,  n« 
In  Bush  V.  Leakej  the  attention  of  the  court  does  not  appear  to  have  been 
called  to  the  necessity  of  assigning  a  breach,  or  to  the  difference  between  a 
replication  and  odier  pleading^:  and  in  Smith  v.  Bmd  the  court  seem  to 
hare  thought  that  the  case  was  not  within  the  statute  at  all.  Here,  the 
plea,  if  objectionable,  is  clearly  not  so  on  general  demurrer.(a) 

Tdtdal,  C*  J.  It  steins  to  me  that  the  replication  in  this  case  is  well 
enonigfa.  The  action  is  brought  upon  a  bond,  the  condition  of  which  the 
defendant  has  set  out  on  oyer ;  and  it  appears  to  have  been  conditioned 
for  Ae  performance  by  the  obligors,  their  heirs,  &c.,  of  two  separate  and 
distinct  matters:  the  one,  that  they  should  pay,  or  cause  to  be  paid,  unto 
llie  jidadnlsff,  his  heirs,  &c.,  1000/.  on  or  before  a  given  day,  widi  interest, 
fiocordiBg  to,  and  in  full  performance  and  discharge  of,  the  proviso  or 
eondition  mentioned  in  a  certain  indenture  or  assignment,  bearing  even 
date  with  the  bond,  and  made  between  the  principal  obligor  of  the  one 
part,  and  the  obligee  of  the  other  part :  the  other,  that  they  should  ob* 
Berve^  perform,  fulfil,  and  keep  all  and  singular  the  covenants,  &o.,  on 
their  part  to  be  observed,  comprised  and  mentioned  in  the  indenture.  Id 
order  to  plead  performance  of  that  condition,  the  defendants  fifaould  have 
taken  issue  upon  the  very  words  of  it,  and  aDeged  that  the  testator  (or 
jQitae  of  the  other  parties  to  the  bond)  did,  on  the  day  named,  pay  or  cause 
to  be  paid,  unto  the  plaintiff  the  principal  sum  and  interest,  according  to^ 
and  in  full  performance  and  discharge  of,-  the  proviso  or  condition  in  the 
indenture  *inendoaed;  and  then  they  should  have  gone  on  fur-  r*54i 
tlier  to  allege  that  the  obligors  did  observe,  perform,  fulfil,  and 
keep  all  and  singular  the  covenants,  &c.,  on  their  part  to  be  observed, 
Sic.f  comprised  and  mentioned  in  the  indenture,  and  that,  in  all  things 
aocording  to  the  true  intent  and  meaning  thereof  and  of  the  parties  to  the 
same.  Instead,  however,  of  adopting  that  course,  they  have  pleaded, 
generally,  that  the  co-obligors  and  the  testator,  in  his  lifetime,  and  the 
defendants  as  executors  after  his  death,  did,  from  time  to  time,  and  at  all 
tbcoes  after  the  making  of  the  bond  and  condition,  observe,  &c.,  all  and 
singular  the  articles,  clauses^  conditions,  &c.,  in  the  said  condition  corn^ 
prised  and  mentioned,  in  all  things  therein  contained,  on  their  parts  and 
behalf,  and  on  the  part  and  behalf  of  each  and  every  of  them,  to  be  ob- 
served, performed,  fulfilled,  and  kept,  according  to  the  tenor  and  effect, 
true  intent  and  meaning  of  the  said  condition — concluding  with  a  verifi- 
cation. This  is  a  plea  which,  in  strictness  and  propriety,  I  think  the 
defendants  ought  not  to  have  been  allowed  to  plead.  The  authorities 
seem  to  me  to  be  clear  to  that  effect.  Lord  Chief  Baron  Comyns,  in  his 
Digest,  title  Pleadery  (2  W.  33,)  lays  it  down,  that,  <<  if  the  condition  of 
the  bond  be,  to  do  several  things,  the  defendant  cannot  plead  perform- 

(a)  Bed  iride  infii,  MS. 
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ance  generally,  though  all  are  m  the  affirmative,  but  shall  answer  speciallj 
to  every  particular :"  for  which  he  cites  1  Lev.  303,  Kel.  95  b,  and  1  Sid. 
215.  If,  therefore,  the  plea  in  this  case  had  been  a  proper  plea  of  pe^ 
formance  of  the  condition,  it  would  have  contained  a  distinct  allegation 
of  payment  of  the  money  on  the  day  spedfied :  and,  although  this  may 
be  a  defect  that  should  have  been  pointed  out  as  a  cause  of  special  de- 
murrer, still,  I  think  the  defendants  ought  not  to  be  placed  in  a  better 

<*5421  P^s^^i^^  ^^^  ^  ^^y  ^^^  pleaded  a  formal  and  *proper  plea.(a) 
Upon  this  record  it  may  be  taken  as  if  the  plea  had  expressly 
alleged  that  the  money  was  paid  on  the  day  provided  by  the  condition: 
and  that  brings  it  within  the  cases  of  Bush  v.  Leahej  Ika4nshift  y.  BuUefy 
and  SmUh  v.  Band,  In  an  action  upon  a  money  bond,  no  breaches  need 
be  assigned  :(&)  and,  if  the  plaintiff  in  the  present  case  is  content  to  rest 
upon  the  issue  as  to  the  payment  of  the  money,  no  fresh  breach  need  be 
assigned.  Taking  it,  therefore,  that  the  plea  affirmatively  alleges  pay- 
ment of  the  money,  I  do  not  see  how  this  case  differs  from  those  cited. 
On  the  ground,  therefore,  upon  which  it. is  put  in  Bush  t.  Leakey  namely, 
that  it  is  impossible  that  any  traverse  can  be  taken  except  upon  the  single 
point  of  payment,  I  think  the  replication  in  the  present  case  is  good,  and 
well  concluded  to  the  country ;  and  consequently  that  judgment  must  be 
for  the  plaintiff. 

CoLTMAK,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  plet 
would  be  defective  on  general  demurrer.  It  must,  however,  be  assomed 
to  allege,  impliedly,  that  the  money  was  paid  on  the  day  stipulated ;  [c) 
and  the  cases  of  Bush  t.  Leake  and  7\imer  t.  M^JVamara  show,  that,  if 
that  allegation  had  been  expressly  contained  in  the  plea,  a  replication 
traversing  the  payment  generally,  and  concluding  to  the  country,  would 
jiave  been  good. 

Cresswell,  J.  The  observations  made  by  the  Lord  Chief  Justice  ex- 
liaust  the  subject :  it  is,  therefore,  enough  for  me  to  say  that  I  entirely 
concur  in  them. 

Erle,  J. ,  concurred.  Judgment  for  the  jduntiC 

(a)  See  Hobaon  t.  MiddUton,  6  B.  dc  C.  296,  9  D.  A;  R.  S49. 

(6)  SmUh  r.Bond,  10  Bingh.  126,  3  M.  dc  Scott,  628 ;  Jama  t.  TlMiot,  6  B.  A  Ad  40, 
-2  N.  db  M.  668.  \Biit  where  the  priDciple  ii  pejaUe  bj  inet>lmfint%  hteecfaee  era  to  be  ai^ 
tfigned  in  the  dedantion  or  in  the  repliciitiQD,  or  raggeited  oq  the  xectuA,  WUhtgUf  ^ 
Annton,  6  Eait,  650,  2  J.  P.  Smithy  668.  I 

i 
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Ry  C,  D.  and  E.  give  a  joint  and  mwnl  promiaaory  note  to  A.  for  SOOL  and  interest,  aa 
aBcaritf  for  a  loan  to  A.  On  the  death  of  E.,  B.  obtained  the  note  from  A.  for  the  pnrpoao 
of  procoiing  the  aignatate  of  an  additional  party ;  and,  to  aecure  ita  return  B.  and  C.  signed 
the  following  docament :— ^«  I  O  Mr.  A.  the  sum  of  2002.  for  value  reoeivei."  The  note  was 
leUmed  from  B.  to  A.,  with  the  name  of  F.  added,  but  the  I  O  U  was  not  given  up.  The  al- 
terMion  was  made  with  the  assent  of  all  parties. 

Qscrt,  whether  the  addition  of  the  fifth  name  was  such  a  material  alteration  as  to  avoid  the 
BoCel 

Amuaiog  it  to  be  so : — HUd^  in  an  action  bj  A.  against  B.,  that,  inasmuch  as  the  note  was 
free  irom  objection  at  the  time  the  I  O  U  was  given,  it  was  admissible  in  evidence  in  support 
of  a  ocwnt  upon  an  account  stated  bj  the  I  O  U. 

And  that,  A.  aasenting  to  a  verdict  bdng  entered  against  him  upon  the  count  on  the  note,  ha 
wu  entitled  to  a  verdict  for  200t  on  the  account  stated,  although  the  particulars  of  demand 
merely  alleged  that  the  action  was  brought  to  recover  the  amount  of  the  promissory  note. 

&id,  ilso,  that  the  insertion  of  the  words  ••forvaku  ruewtiT  did  not  render  the  I  O  U  liable 
to  a  note,  or  to  an  agreement,  stamp. 

Assumpsit,  by  the  payee  against  one  of  the  makers  of  a  joint  and  seve- 
ral promissory  note  for  200/.  and  interest,  payable  on  demand.  The  de- 
claration contained  a  count  upon  the  note  and  a  count  upon  an  account 
stated.  The  particulars  of  demand  were  as  follows : — (<  This  action  is 
brought  to  recover  the  amount  of  the  promissory  note  in  the  first  count 
of  the  declaration  mentioned,  with  interest  thereon  to  the  day  of  pay- 
ment." 

The  defendant  pleaded,  to  the  first  count,  that  he  did  not  make  the 
note,  and,  to  the  second,  non  assumpsit. 

The  cause  was  tried  before  Coltman,  J.,  at  the  first  sitting  in  Middle- 
sex in  Hilary  term  last.  It  appeared,  that  on  the  1st  of  February,  1841 ,  the 
plaintiff  lent  200/.  to  one  James  White,  to  secure  the  repayment  of  which 
he  took  a  promissory  note  in  the  following  form : — 

ii£200  0  0.  «  Glastonbury,  FA.  1^,  1841. 

"We  jointly  and  severally  promise  to  pay  Mr.  John  *Gould,    ^#544 
or  order,  two  hundred  pounds,  with  lawful  interest,  for  value  re-     ^ 
ceived.  (Signed)        <<  James  White. 

«  Jabces  Coombs. 
«  Joseph  WnriE. 
cc  Robert  White." 

In  June,  1843,  Robert  White,  one  of  the  parties  to  the  note,  having 
died,  the  plaintiff  required  another  surety  to  be  substituted.  The  plain- 
tiff accordingly  gave  the  note  to  James  White,  the  principal  debtor,  in 
order  that  he  might  procure  the  signature  of  another  party ;  and  to  secure 
the  return  of  the  promissory  note,  James  White  gave  the  plaintiff  an  1 0  U 
&8  follows : — 

<<I  0  Mr.  John  Gould  the  sum  of  two  hundred  pounds  for  value  re* 
cecMd.    June  7, 1843.  (Signed)  «  James  White. 

«  James  Coombs." 
2f2 
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James  White,  having  obtained  the  signature  of  one  Mary  White  to  the 
note,  returned  it  to  the  plaintiff/ vho  promised  to  destroy  the  I  0  U.  Ilie 
alteration  in  the  note  was  made  with  the  assent  of  the  defendant.  Upon 
its  being  tendered  in  evidence  in  support  of  the  issue  on  the  first  coant| 
it  was  objected,- on  the  part  of  the  defendant,  that  the  addition  of  tfienew 
name  was  such  a  material  alteration  as  to  avoid  the  note ;  and  (3erkr» 
Blackstodc^  Holt,  N.  P.  C.  474,  and  Bayley  on  Bills,  6th  edit.  p.  102, 
were  cited. 

On  the  other  hand  it  was  insisted  that  the  addition  of  the  name  of  Marj 
White  did  not  affect  the  defendant's  liability  upon  the  note :  and  CaUanr. 
Simpsony  8  Ad.  &  E.  136, 3  N.  &  P.  248,  was  cited.  There,  the  d^endast 
and  plaintiff  gave  ajoint  andsereralpromissorynotetoA.,  the  plaintiff  stgo* 
*546l  ^^5  ^^  ^®  defendant's  surety.  Afterwards,  A.  pressing  the  •defend- 
^  ant  for  payment,  time  was  allowed  upon  L.  adding  his  signitore 
as  additional  security.  No  new  stamp  was  put  on  the  note.  The  plain- 
tiff afterwards  paid  A.  the  money :  and  it  was  held  that  he  might  sue  the 
defendant  for  money  paid,  and  that  the  payment  was  not  voluntaiy,  the 
addition  of  L.'s  name  not  annulling  the  plaintiff's  original  liability  on  the 
note.  In  that  case  the  court  said :  « In  the  absence  of  all  authority,  we 
shall  hold  that  this  was  not  an  alteration  of  the  note,  but  merely  an  addi- 
tion which  had  no  effect." 

It  was  further  insisted  on  the  part  of  the  defendant,  that  the  1 0  U, 
which  was  offered  in  support  of  the  second  count,  was  inadmissible,  inas- 
much as  either  it  was  a  promissory  note  or  it  was  an  agreement,  and,  if 
the  latter,  was  void  for  want  of  an  agreement  stamp,  and  as  a  special 
promise  given  for  the  debt  of  a  third  party,  without  consideration  appa- 
rent on  the  face  of  it. 

Both  objections  being  overruled,  a  verdict  was  found  for  the  plaintiff 
damages  209/.,  the  amount  of  the  note  and  interest ;  but  leave  was  I^ 
served  to  the  defendant  to  move  to  enter  a  nonsuit. 

ByleSy  Serjt.,  in  Hilary  term  last,  accordingly  obtained  a  rule  nisi  to 
enter  a  nonsuit  or  a  verdict  for  the  defendant,  or  for  a  new  trial. 

Kinglakey  Serjt.,  now  showed  cause.  As  to  the  first  point,  he  submit- 
ted that  the  addition  of  the  name  of  Mary  White  did  not  avoid  the  note, 
inasmuch  as  the  liability  of  the  defendant  was  in  no  degree  varied  bjit: 
Master  v.  Mlkr,  4  T.  R.  320;  Cait(m  v.  Simpson,  8  Ad.  &E.  136, 3N. 
&  P.  248 ;  suprii,  544 ;  in/rA,  546,  549 :  and  further,  that,  if  a  mate 
rial  alteration,  the  objection  should  have  been  specially  pleaded.  Swee^ 
•5461  ^'  ^^^^^  9  B.  &  C.  365,  4  Mann.  &  Ryl.  287 ;  Hemmkig  'r. 
^  TVenery,  9  Ad.  &  E.  926,  1  P.  &  D.  661 ;  Mason  v.  jMqf, 
11  M.  &  W.  590;  Davidson  v.  Cooper y  11  M.  &  W.  778. 

Upon  the  second  point,  he  insisted  that  the  I  0  U  was  a  distinct  ac- 
knowledgment of  a  subsisting  debt  of  200/.  in  respect  of  which  tbcde 
fendant  himself  was  primarily  liable,  and,  consequently,  that  it  was  en- 
dence  to  support  the  count  upon  an  account  stated ;  and  that  it  was  W 
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the  less  an  acknowledgment  of  a  subsisting  debt  by  reason  of  the  agree^ 
meikt  that  it  was  to  be  destroyed  on  the  note  being  restored  to  the  plain- 
tiff: and  be  distinguished  the  case  of  Teal  v.  ^ufy,  2  Bro.  &  B.  99,  4  J. 

B.  Moore,  542,  on  the  ground  that  in  that  case  there  was  no  acknowledg- 
■eat  of  a  precise  and  definite  sum  being  due. 

ByleSf  Serjt.,  (with  whom  was  Prideauxj)  in  support  of  the  rule.  The 
addition  of  the  B&h  name  to  the  note  was  a  material  alteration,  which,  if 
laade  without  the  consent  of  the  parties  to  be  affected  by  it,  would  have 
avoided  the  note  at  common  law,  and,  if  with  consent,  rendered  it  void 
under  the  stamp  act.  The  added  party  might,  by  a  part*payment,  take 
the  case  out  of  the  statute  of  limitations,  and  so  materially  affect  the  lia- 
bility of  the  origrioal  makers  of  the  note.  Alterations  of  a  much  more  se- 
rious nature  have  been  held  sufEcient  to  destroy  the  validity  of  bills  or 
aotes;  Bayley  on  Bills,  5th  edit.  p.  112 ;  Clerk  r.  Blackstock,  Holt,  N.  P. 

C.  474 ;  Calvert  v.  Baker^  4  M.  &  W.  417.  In  the  case  of  a  deed,  any 
material  alteration,  whether  made  by  a  party  to  it  or  by  a  stranger,  ren- 
ders it  void :  Pigofs  case,  11  Co.  Rep.  26  b ;  Zouche  v.  Claye^  2  Lev. 
35 ;  Daoidsm  v.  Cooper.  Cation  v.  SSmpson^  8  Ad.  &  £.  136,  3  N.  &  P. 
248,  was  decided  upon  the  ground  that  the  added  party  was  not  liable  on 
the  note,  and,  ^therefore,  that  the  character  of  the  instrument  r«fU7 
remained  unaltered.     That  case  is  clearly  irreconcilable  with  all 

the  other  authorities. 

This  objection  is  not  one  which  it  is  necessary  to  plead  specially :  the 
alteration  of  the  note  with  the  consent  of  the  parties  did  not  destroy  the 
original  contract,  but,  at  the  most,  only  prevented  its  being  given  in  evi- 
dence. Calvert  v.  Bakery  4  M.  &  W.  417,  is  a  distinct  authority  to  show 
that  this  defence  is  good  under  such  a  plea  as  here  pleaded. 

Then,  the  I  0  U  amounted  to  a  promissory  note  within  the  statute  of 
Amie,(a)  and  might  have  been  declared  upon  as  such :  it  shows — value 
passmg,  the  parties  between  whom  it  passed,  and  the  specific  amount  of 
the  debt.  [Cresswell,  J.  Does  not  every  I  0  U  import  the  same  ?  It 
imports  consideration ;  and  there  must  be  a  debt.  Suppose,  instead  of 
the  words  «  for  value  received,"  the  words  <«  for  wine"  or  «  for  a  horse" 
had  been  added,  would  it  not  have  been  evidence  ?]  Assuming  that  it 
Was  a  simple  I  0  U  only,  the  plaintiff  was  precluded,  by  the  form  of  his 
particalars,  from  relying  on  it  in  support  of  the  account  stated.  In 
lioberU  v.  Elsworth^  10  M.  &  W.  653,  2  Dowl.  N.  S.  456,  the  declara- 
tion contained  two  counts,  on  two  promissory  notes  for  50/.  each,  and 
^0  a  count  on  an  account  stated :  the  particulars  of  demand  stated  that 
the  plaintiff  sought  to  recover  50/.,  the  amount  of  the  note  in  the  first 
count,  and  50/.,  the  amount  of  the  note  in  the  second  count,  for  the  reco- 
^^^  thereof  he  would  avail  himself  of  the  whole  or  any  part  of  the  de 
claration.  No  evidence  was  given  in  respect  of  the  promissory  notes ! 
^d  it  was  held,  that,  under  the  above  particulars,  an  admission  by  the 

(a)  a  4t  4  Ann.  c.  9,  ■.  1»  made  perpetual  hj  7  Ann.  c.  85.  •.  8. 


54t  Could  v.  Coombs.  E.  T.  1845. 

defendant  that  he  owed  the  plaintiff  100/.,  could  not  be  ^ven  in  mdence 
^5481    ^  support  of  the  acceunt  stated.     *[Erle,  J.     The  ground  of 
^    decision  there  was,  that  the  statement  of  the  account  had  no  re- 
lation to  the  particulars.]   Then,  if  the  form  of  the  particulars  be  sufficient, 
the  note  being  excluded  from  the  view  of  the  jury,  there  was  no  eYidence 
of  any  acknowledgment  of  a  debt  to  support  the  account  stated.   [Cress- 
well,  J.,  referred  to  Smart  v.  JVbhes,  6  Mann.  &  Gr.  911,  7  Scott,  N.  R. 
786.    There,  to  debt,  for  money  lent,  interest,  and  money  due  on  tn 
account  stated,  the  defendant  pleaded — never  indebted,  and  payment: 
at  the  trial  the  plaintiff  put  in  a  memorandum  written  by  the  defendant, 
containing  an  admission  of  a  debt  of  1000/.  due  to  the  plaintiff ;  but  tbe 
memorandum  also  contained  a  statement  that  part  of  the  debt  had  been 
paid  in  cash,  and  the  rest  by  a  bill  at  four  months :  and  it  was  held  that 
it  was  competent  to  the  plaintiff,  in  order  to  obviate  the  inference  arising 
from  the  memorandum  that  the  whole  debt  was  satisfied,  to  give  in  evi- 
dence the  supposed  bill,  though  on  an  insufficient  stamp.] 
'  CoLTMAN,  J.(a)    Assuming  the  note  in  question  to  be  rendered  void 
by  the  alteration  that  was  proved  to  have  been  made  in  it,  it  appears  to 
me, — considering  the  time  to  which  the  account  stated  is  to  be  referred, 
to  have  been  a  time  when  the  note  was  a  valid  note, — ^that  there  can  be 
no  objection  to  its  being  admitted  "as  evidence  to  show  the  then  state  of 
things.     Whatever  may  be  the  case  now,  it  was,  at  that  time,  free  6om 
objection.    It  has  been  contended,  on  the  part  of  the  defendant,  that  the 
subsequent  alteration  of  the  note  precluded  the  plaintiff  from  usbg  it  in 
support  of  his  claim  under  the  second  count.    It  does  not,  however,  ap> 
pear  to  me  that  that  circumstance  disentitled  the  plaintiff  to  prodace  Ae 
*5491     °^^^  ^^  evidence  of  an  account  stated.   The  *note  proved  a  debt 
^    of  200/.  due  from  the  defendant  to  the  plaintiff  at  the  time  tbe 
I  0  U  was  given,  and  therefore  the  account  is  properly  an  account  stated 
as  of  a  debt  due  from  the  defendant.    On  this  ground,  it  seems  to  me 
that  the  plaintiff  was  entitled  to  a  verdict  on  the  second  count.     If  be  is 
content  to  relieve  the  court  from  the  necessity  of  considering  the  question 
as  to  the  effect  of  the  alteration  of  the  note, — upon  which  they  are  unwill- 
ing at  present  to  express  any  opinion,  seeing  that  there  is  a  decision  of 
the  court  of  King's  Bench  (6)  that  appears  to  be  at  variance  with  some  of 
the  other  authorities  on  the  subject, — the  verdict  will  be  entered  for 
the  defendant  on  the  first  count,  and  for  the  plaintiff  on  the  second, 
for  200/. 

Kinglake,  on  behalf  of  the  plaintiff,  assented  to  this  suggestion. 

Cresswell,  J.  My  brother  Kinglake  having  consented  to  give  op  ^ 
first  count,  I  shall  offer  no  opinion  as  to  whether  or  not  the  alteration  of  tbe 
note,  by  adding  the  name  of  a  stranger,  affected  its  validity.  In  order  to 
show  what  the  I  0  U  was  given  for,  the  plaintiff  produced  at  tbe  trial  • 


(a)  Tindal,  C.  J.,  was  engaged  on  the  crown  jewelf 
(6)  CaUm  t.  Siaqtion,  8  Ad.  dt  E.  136,  3  N.  dc  P.  848. 
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promissory  note  which,  primdfaciey  sapported  the  first  count.  Evidence 
was  then  g^iven  on  the  part  of  the  defendant  to  show  that  the  note  had 
been  altered  in  a  manner  that  was  contended  to  be  so  material  as  to 
render  it  void  as  a  promissory  note.  It  was  clear  that  the  I  0  U  given 
referred  to  that  note.  That  being  so,  I  think  we  cannot  reject  the  evi- 
dence of  the  promissory  note  in  support  of  the  account  stated,  and  con- 
sequently that  the  plaintiff  is  at  all  events  entitled  to  a  verdict  on  that 
count  for  the  sum  mentioned  in  the  1 0  U. 

» 

Eele,  J.  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  a  ver- 
dict on  the  count  upon  an  account  ^stated.  We  must  look  at  t^k^ 
this  case  as  if  the  declaration  had  consisted  of  that  count  only.  *' 
The  answer  of  the  defendant  would  be,  that  the  I  0  U  was  not  given  in 
respect  of  a  primary,  but  of  a  collateral  liability ;  and  I  am  inclined  to 
think,  with  my  brother  ByleSy  that,  if  it  was  a  collateral  liability  only,  it 
would  not  support  the  account  stated.  But  I  think  the  plaintiff  was  en- 
titled to  give  in  evidence  the  promissory  note,  in  order  to  show  that  the 
parties  who  signed  the  I  0  U  were,  at  the  time,  under  the  liability  of 
principal  debtors;  and,  though  it  may  not  be  available  to  entitle  the 
plaintiff  to  recover  on  the  first  count,  it  clearly  may  be  looked  at  for  the 
purpose  of  seeing  the  state  of  things  at  a  time  when  the  note  was  firee 
from  objection.  Recourse  is  usually  had  to  the  account  stated  where  the 
proof  on  the  other  counts  fails  in  respect  of  the  original  cause  of  action. 
For  these  reasons,  without  entering  upon  the  discussion  of  the  other 
question,  I  concur  with  the  rest  of  the  court  in  thinking  that  the  plaintiff 
is  entitled  to  a  verdict  for  the  200/.  on  the  second  count. 

Bylesj  Seijt.,  submitted  that  the  court  could  not,  without  consent,  di- 
rect a  verdict  for  the  plaintiff  on  the  second  count,(a)  but  that  there  should 
be  a  new  trial. 

Cresswell,  J.  Where  the  declaration  contains  two  counts,  and  evi- 
dence is  received  which,  as  to  one  of  them,  is  inadmissible,  but  which 
does  not  afiect  the  plaintiff's  right  to  recover  upon  the  other,  I  am  not 
aware  that  the  defendant  is  entitled  to  a  new  trial.  We  decide  upon  the 
ground  that  the  promissory  note  was  clearly  admissible  on  the  second 
count. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff  on  the  second 
count,  and  for  the  defendant  (by  consent)  on  the  first  count. 

(a)  See  Moon  t.  Tuekwdl,  poet,  p.  607. 
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4.  obtsined  a  patent  for  « improTementi  in  the  mannfaoture  ef  woollen  ftbiioi,  or  fMn  of 
'  which  woola,  hn,  at  haira,  are  the  principal  ingredienta»  at  well  aa  for  the  macfaineiy  ued 
Iherein."  In  the  specification,  the  main  object  of  the  inventor  was  stated  to  be  « the  Disk- 
ing of  cloth  by  felting  alone,  without  spinning  or  weaving;"  and  the  principal  feslnie  ef  it 
to  be,  the  <>  dblaining  a  long,  even,  and  unifonn  hat  of  wool  or  other  materiala  ef  any  lefuiisd 
length,  width,  or  thickness,  suitable  to  be  made  into  commercial  ends  or  pieces  of  dodu** 
The  specification  described  the  mode  of  producing  doth  bj  felting,  by  receiving  the  sfiver 
direct  firom  the  carding-engine,  between  two  long  revolving  aprons,  and  placing  it  in  8B0fie»> 
aivfr  folds,  nntil  the  twqoired  thickness  was  attained :  it  then  described  the  piooeM  of  felliq^ 
and  the  machinery  usod  for  that  purpose,  recommending  the  use  of  soap  and  water  in  oomlx- 
liation  with  rollers,  in  preference  to  addulated  water,  as  tiierelofofe  used,  and  proeeeJed  is 
JToOows:— ^<  In  ofdeT  to  increaae  the  felting  action,  h  is  very  desiiable  to  allow  the  fsltiB^ 
roHen  to  act  upon  the  cloth  in  as  many  directions  as  posnble.  By  the  reciprocating  motion 
.of  this  machine,  we  have  seen  that  this  action  is  produced,  in  each  direction,  longitiidioalljr: 
and,  in  order  to  do  this  in  other  directions^  the  doth  is  taken  from  the  hat  wachinB  nA 

.  placed  in  the  entering  end  of  another  similar  felting^machine ;  but,  instead  of  being  eatend 
as  before,  th^  piece  is  first  passed  between  two  feeding-roUers,  T.,  one  of  which  is  shown  ia 
figure  20,  and  which  are  placed  at  an  angle  with  the  feeding-apron,  of  near  forty-five  degiMa 
Tl&ese  two  rollers  have  a  velocity  of  from  three  to  four  times  that  of  the  feeding-apron,  upon 
which  the  cloth  is  thrown  in  regular  folds  as  it  enters,  lying  at  nearly  the  aame  angle  as  the 
position  of  the  rollers.  This  now  causes  the  action  to  take  place  diagonally  aenss  tbi 
piece  of  doth,  and,  after  having  passed  through  in  this  direction,  it  is  reversed,  and,  whea 
•gain  pasoed,  the  action  is  neariy  at  right  angles  with  the  last**  The  specification  thea 
proceeded  to  describe  a  raising-machine,  the  raising  cylinders  of  which  are  placed  in  a  dtsf»> 
nai  position,  "  one  acting  firom  one  of  the  lists  towards  the  other,  and  the  olhor  in  the  opp^ 
iito  direction." 

The  patentee  claimed  (amongst  other  things)  the  application  of  the  compound  apron,  and  At 
extended  sliver  itself  a$  deicribed  in  the  tpeciftcation,  applied  to  forming  a  bat  by  soocesvvt 
folds  or  layers^  for  the  production  of  long  or  commercial  ends  of  doth,  without  spinning  or 
weaving ;  and  also  the  diagonal  or  cross-felting  as  before  described ;  the  diagonal  poation  oC 
the  raising-cyUnders;  and  the  use  of  soap  and  water,  in  combination  with  the  roI!ef%  inliM 
of  acidulated  water. 

Frior  to  the  date  of  the  patent  in  question,  B.  obtained  a  patent  for  *<  improvements  in  Ae 
manufacture  of  hosiery,  shawls,  carpets,  rugs,  blankets,  and  other  febrics.*'  In  his  spedflcs- 
tion,  B.  described  a  mode  of  cross-felting, — ^which  was  stated  by  one  of  the  defendant's  wit* 
nesses  to  be  substantially  the  same  in  prindple  as  Uiat  described  by  A.,  as  follows:— «*Tlie 
rollers,  R.,  are  made  to  traverse  across  the  semi-cylinders ;  and,  after  passing  many  tionf 
across  them,  so  as  thoroughly  to  roll  the  bat  horizontally,  the  rollers  should  be  lifted  op^  bj 
means  of  straps  attached  to  their  ends,  and  by  suitable  machinery  placed  above  the  suM^ 
and  the  position  of  the  rollers  shouU  then  be  shifted,  so  as  to  make  them  travel  angnlsriyt 
first,  several  times  in  one  direction,  and  afterwards,  by  being  again  properly  shifted,  frns 
angle  to  angle,  in  the  opposite  direction."  Both  soap  and  water  had  been  need  befen  ia 
felting,  and  roUers  also,  but  not  in  combination  :— 

Bdd,  that  the  claims  in  the  specification  in  respect  of  the  formation  of  a  bat  by  the  extended 
sliver  as  therein  described,  the  raising-machine,  and  the  method  of  cross-felting,  wen  not  too 
huge. 

Held,  also,  that  the  daim  for  the  use  of  soap  and  water  in  conjunction  with  the  rolleii^  wsf 
well  founded. 

The  adoption  by  an  inventor  of  a  suggestion  made  in  the  course  of  experiment^  of  somethtiv 
calculated  more  easily  to  carry  his  conceptions  into  effect,  does  not  afiect  the  validity  of  dio 
patent 

Case,  for  an  alleged  infringement  by  the  defendant  of  a  patent  for 

« improvements  in  the  manufacture  of  woollen  fabrics,  or  fabrics  of  which 

*^^21    ^^^^^9  ^^^'  ^'  *hairs  are  the  principal  components,  as  well  as  for 

^    the  machinery  used  therein,"  granted  to  one  J.  R.  WiUiams,  on 

the  14th  of  February,  1840.    The  declaration,  after  setting  out  the  let- 
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lers-patent,  averred  that  Williams,  within  the  time  in  that  hehaH  limited, 
caused  a  specification  to  be  enrolled  in  Chancery ;  and  that  Williams,  on 
die  1st  of  January,  1844,  assigned  all  his  right  and  interest  in  the  patent 
to  the  plaintiffs.    The  breaches  assigned  were — that  the  defendant,  with- 
out the  leave,  and  against  the  will  of  the  plaintiffs^  did  use  and  put  in 
practice  the  ^aid  invention  of  Williams,  by  felting,  manufacturing,  and 
making  divers,  to  wit,  20,000  yards  of  cloth,  20,000  yards  of  woollen 
cloth,  and  10,000  yards  of  other  fabrics,  of  which  wool  formed  a  princi- 
pal component  part,  on  the  said  improved  plan  and  principle  of  Williams, 
and  in  imitation  of  the  said  invention,  in  breach  of  the  said  letters-patent, 
and  against  the  privileges  granted  to  Williams  and  his  assigns  as  afore- 
said— that  the  defendant,  without  the  leave,  &c.,  of  the  plaintiffs,  did 
felt,  manufacture,  and  make  and  vend  (a)  *divers,  to  wit,  20,000    t^^m 
yards  of  cloth,  10,000  yards  of  woollen  cloth,  and  10,000  yards    '' 
of  other  fabrics,  of  which  wool  and  fur  formed  principal  component  parts, 
on  the  said  improved  plan  and  principle  of  the  said  invention,  inbreadi, 
kc. — ^tbat  the  defendant,  without  the  leave,  &c.,  of  the  plaintiffi,  did 
counterfeit,  imitate,  and  resemble  the  said  invention,  and   did  make 
divers  colourable  additions  thereto  and  subtractions  therefrom,  whereby 
to  pretend  himself  the  inventor  and  deviser  thereof,  and  did  then  put  in 
practice  the  said  inventions,  additions,  and  alterations  as  aforesaid,  and 
pretend  himself  to  be  the  inventor  and  deviser  of  the  said  invention  of 
Williams,  in  breach,  &c. — that  the  defendant,  without  the  leave,  &c.,  of 
the  plaintiffs,  did  felt,  manufacture,  and  make  divers,  to  wit,  20,000 
yards  of  cloth  with  certain  other  improvements  in  the  progress  of  such 
felting,  manufacturing,  and  maldng,  which  were  then  intended  to  imitate 
and  resemble,  and  which  did  then  imitate  and  resemble,  the  said  inven- 
tion of  Williams,  and  thereby  counterfeited  die  same,  in  breach,  &c. — 
and  that  the  defendant,  without  the  leave,  &c.,  of  the  plaintiffs,  did  use 
and  put  in  practice  the  said  invention,  to  wit,  by  then  using  and  em- 
ploying the  improved  machinery  in  tlie  said  letters-patent  mentioned,  in 
manufacturing  and  making  divers,  to  wit,  20,000  yards  of  cloth,  and 
%,000  yards  of  woollen  cloth,  on  the  said  improved  plan  and  principle 
of  Williams,  in  breach,  &c. :  by  means  of  the  committing  of  which 
grievances  by  the  defendant  as  aforesaid,  the  plaintiffs  had  been  and 
vere  greatly  injured,  and  had  lost  and  been  deprived  of  divers  great 
gains  and  profits,  which  they  might,  and  otherwise  would,  have  derived 
from  the  said  invention  and  the  said  letters-patent,  &c. 

The  defendant  pleaded,  amongst  other  pleas — ^Not  guilty — that  Wil- 
liams was  not  the  true  and  first  inventor  of  the  said  invention,  modo  et 
formd — ^that  the  said  •invention  was  not,  before  and  at  the  time    t^^ka 
of  the  making  of  the  said  letters-patent,  a  new  invention  as  to 
the  public  use  and  exercise  thereof  within  this  realm — and  that  the  in- 

(a)  Ai  to  TeodiDg,  fee  Mmitr  ▼.  PFiWami,  4  A.  dc  £.  251,  6  N.  At  M.  647;  1  Webiter, 
I'.C.  185. 
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vention  in  the  said  instrument  in  writing  particularly  described  and  ascer- 
tained,  was  not  an  invention  of  certain  improvements  in  the  manu&c- 
ture  of  woollen  and  other  fabricsi  of  which  wool  and  fur  formed  a  prin- 
cipal component  part,  and  in  the  machinery  employed  for  effecting  that 
object. 

Upon  these  several  pleas  issue  was  joined. 

The  cause  was  tried  before  Erle,  J.,  at  the  sittings  in  London  after 
the  last  term.  Evidence  of  infringement  by  the  defendant  having  been 
given,  the  plaintiffs  put  in  William's  specification.  The  material  parts 
of  it  were  as  follows : — 

<<  I,  the  said  J.  R.  Williams,  do  hereby  declare  that  the  nature  of  my 
said  invention,  and  the  manner  in  which  the  same  is  to  be  performed,  ia 
particularly  described  and  ascertained  in  and  by  the  following  descrip- 
tion thereof,  reference  being  had  to  the  drawings  hereunto  annexed,  and 
to  the  letters  and  figures  marked  thereon ;  (that  is  to  say,)  my  invention  of 
<  Improvements  in  the  manufacture  of  woollen  fabrics,  or  fabrics  of  which 
wools,  furs,  or  hairs  are  the  principal  components,  as  well  as  for  the 
machinery  used  therein,'  relates,  chiefly,  to  the  making  of  cloth  by  felt- 
ing alone,  without  spinning  and  weaving,  and  consists  in  a  new  combina- 
tion of  machinery,  apparatus,  and  processes. 

<<  First,  for  obtaining  a  long,  even,  and  uniform  bat  of  wool  or  other 
materials  of  any  required  length,  width,  or  thickness  suitable  to  be  made 
into  commercial  ends  or  pieces  of  cloth,  and  afterwards  for  the  purpose 
of  producing  such  fabrics,  or  ends,  or  pieces  of  cloth  composed  of  all 
the  various  well-known  felting  substances,  such  as  wools,  furs,  and  the 
hairs  of  animals ;  and  which  I  use  either  separately  or  mixed  together  ia 
*5551  *^^^^y  possible  proportion,  and  sometimes  with  a  small  addition 
of  non-felting  fibrous  materials,  such  as  cotton,  silk,  or  flax,  not 
exceeding  one-third,  as  best  suits  the  description  of  fabric  required.  The 
fabrics  or  manufactures,  as  produced  by  these  processes  and  machineiy 
herein  first  combined  and  described,  wholly  depend,  for  their  union  and 
strength,  upon  the  great  principle  or  tendency  of  these  animal  products, 
when  properly  treated,  to  combine  and  unite,  or,  as  it  is  commonlf 
called,  to  felt  together ;  and  this  without  the  usual  auxiliaries  of  qpin- 
ning  and  weaving,  (as  in  the  old  cloth  manufiicture,)  or  the  use  of  any 
adhesive  mixtures  being  at  all  employed. 

«  The  raising-machbe  I  have  hereafter  described  to  be  used  in  the 
finishing  of  cloths,  is  applicable  chiefly  to  cloth  made  by  felting  alone* 
but  is  also  applicable  to  cloths  produced  by  spinning  and  weaving. 

<<  I  should  first  observe,  that,  in  the  new  manufacture  of  felted  cloths, 
I  dispense  entirely  with  the  use  of  any  oil  or  oleaginous  matter,  which  is 
generally  required  in  the  common  woollen  manufacture  for  assisting  in 
the  spinning  of  yarns ,  and  prefer  that  the  wool  should  be  well  scoured 
and  dried,  after  which  t  should  be  teazed  or  willied,  picked,  and  scrib- 
bled, in*  the  usual  way.    The  dry  clean  wool,  as  it  is  thus  prepared,  is 
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fhen  to  be  weighed  out  into  quantities  for  producing  any  required  thick- 
ness and  width  of  goods  as  now  described — remarking  that,  for  fine  wools, 
{prefer,  for  obtaining  the  bat,  the  method  represented  at  figures  1,  and 
figures  6,  7,  8,  9,  10,  and  11,  and  for  short  coarse  wool  and  hair  the  me- 
thod afterwards  described  under  figures  12,  13,  14,  and  16. 

"  Figure  1  represents  a  common  wool-carding  engine,  which,  to  pro- 
duce broad-cloths,  should  be  made  from  seventy-two  to  eighty-four 
inches  broad,  and  A  B  C  D  two  long  revolving  aprons  of  linen  cloth  (or 
any  other  ^suitable  material)  attached  thereto,  passing  over  the  r^ggg 
rollers  or  drums  1,  2,  3,  4,  which  have  a  motion  from  the  dofiers  *• 
of  the  card,  as  here  represented,  or  any  other  convenient  part  of  the  en- 
gine. These  aprons  and  drums  revolve  in  opposite  directions,  as  repre- 
sented by  the  arrows,  so  that  the  inner  surfisices,  a,  ft,  of  each  apron,  movo 
in  the  same  direction,  with  uniform  speed,  and  nearly  with  the  same  ve- 
locity with  the  doffer  of  the  card,  as  regards  their  surfaces.  The  wool  is 
taken  off  from  the  dofifers  by  the  usual  comb-crank  motion  in  an  attenuated 
sliver.  This  sliver  is  now  received  between  the  two  revolving  aprons  at 
c,  dy  which  have  a  slight  flooring  i  i  for  their  support,  and  passes  on  be- 
tween them  until  it  arrives  at  the  further  end  of  the  aprons  from  the  card. 
A  direction  is  then  given  to  the  sliver  so  that  it  shall  pass  up  and  over 
the  upper  apron  A  C,  and  wind  itself  upon  the  apron  one  sliver  over  the 
other,  until  the  bat  has  become  of  sufficient  thickness,  it  being,  during 
the  operation,  supported  and  sustained  in  contact  with  the  apron  A  C,  by 
tiie  apron  B  D ;  for  which  support  the  latter  apron  is  principally  intended. 
As  the  apron  A  C  may  be  of  any  determinate  length  and  width  corre- 
sponding with  the  card,  it  is  evident  that  any  fixed  quantity  of  wool  being 
passed  through  the  engine  and  received  upon  the  apron,  may  be  made  to 
produce  any  required  thickness  of  bat,  and,  consequently,  any  required 
weight  of  goods  per  yard  that  may  be  desirable,  after  having  undergone 
the  succeeding  operations.  As  in  many  manufacturing  premises  these 
'two  long  extending  aprons  could  not  be  so  conveniently  used,  for  want  of 
room,  I  sometimes  extend  them  backwards  and  forwards,  and  even  with 
several  aprons,  as  shown  at  figures  6,  7, 8,  or  perpendicularly  up  and 
down,  where  only  two  are  required,  as  shown  at  figures  9  and  lO.(a) 

*"  There  is  another  mode  of  producing  a  bat,  which,  perhaps,  r^K^j 
on  some  accounts,  is  preferable  for  the  finer  and  lighter  descriptions  '- 
of  goods.  It  is  still  produced  from  successive  folds  of  the  sliver ;  but  in 
this  way  there  are  several  slivers  taken  off  from  the  doffers  of  difierent 
carding-engines,  and  simultaneously  received  upon  the  same  aprons,  and 
enter  into  the  composition  of  one  and  the  same  bat.  For  this  purpose^ 
Any  of  the  several  arrangements  of  aprons  found  most  convenient  for 
adaptation  to  certain  premises,  may  be  equally  applied,  it  only  bemg  ne- 
i^essary  to  extend  the  lower  aprons  of  any  of  these  along  and  under  two, 
three,  or  more  carding-engines,  one  standing  behind  or  after  the  other, 

(a)  SloMr'ffiitgfMtion— eomponnd  npnm.    Vide  infii,  667,674, 676.^ 
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98  shown  at  figure  11 :  the  lower  apron  is  here  seen  extending  under  the 
cylinders  and  dofiers  of  three  carding-engines,  reaching  from  A  to  B. 
Under  each  of  these  carding-engines  is  a  flooring  1,  2,  for  preventing  the 
dirt  and  dust  of  each  from  falling  upon  the  bat ;  but  between  each  card* 
ing-engine  there  is  a  transverse  opening  through  the  flooring,  for  allowing 
the  slivers  to  fall  upon  the  apron,  which,  as  in  the  other  cases  (with  the 
one  sliver)  are  carried  forward  to  the  lower  end  of  the  apron  frame  m 
before  described  for  winding  the  bat  upon  the  roller  £,  and  which  bat  is 
aflerwards  treated  in  a  similar  way  to  all  or  any  of  those  produced  in  the 
other  machine.  It  is  necessary  that  these  i4)ron8  should  be  prevented 
from  wrinkling,  and  kept  uniformly  and  carefully  extended  throug^t 
their  whole  lengths,  whether  passed  out  at  length,  as  in  figure  1,  or  wound 
in  other  directions,  as  shown  at  figures  6,  7,  8,  9,  and  10.  I  make  use 
of  the  following  means  for  effecting  this  object  :(a}  Upon  the  two  edges 
of  the  apron  aan,  figures  6,  7,  8,  is  sewn  cords  &&,  or  strips  of  leather 
*5581  ^'  ^^y  other  material,  and  against  these  cords  or  strips  •the  lonr 
^  gitudinal  guides  or  strips  of  wood  c  c  c  are  brou^t  in  contact  by 
means  of  the  forked  arms  d  d  and  set  screws  e  e,  thereby  preventing  the 
apron  from  contracting.  Figure  17  represents  a  detached  end  view,  on 
an  enlarged  scale,  of  a  portion  of  the  apron  with  this  contrivance  apphed. 
Another  plan  of  efiectingthis  object  is  shown  at  figure  18 :  the  apropc 
is  here  kept  distended  by  means  of  friction  rollers  cc  working  against  tb^ 
cords  or  strips  of  leather  &•  The  same  effect  may  be  produced  by  using 
rods  or  laths  of  wood,  whalebone,  or  other  suitable  material,  put  at  proper 
distances. across  the  apron:  but  I  have  found  the  other  methods  answer 
much  better. 

<<  The  bat  acquires  its  requisite  thickness :  it  is  then  cut  across  its  widths 
as  represented  at  gy  figures  1,  6, 7,  9,  and,  the  end  being  passed  over  the 
roller  £,  it  is  wound  firmly  upon  it  by  contact  of  the  roller  with  the  roller 
A.  When  the  last  end  of  the  severed  bat  reaches  the  roller  E,  it  brings 
with  it  the  sliver  which  is  contbuing  to  proceed  from  the  carding-engine, 
and  which  sliver  is,  as  before,  passed  up  over  the  apron  AC,  and  another 
bat  is  thus  then  commenced.  The  bringing  off*  a  sliver  from  the  carding- 
engine,  and  winding  it  round  a  roller  in  folds,  is  now  practised  for  the 
purpose  of  taking  the  contents  of  such  roller  from  the  scribbler  to  the 
carding-machine,  for  making  rolls  for  spinning ;  and  such  contents  may 
be,  and  have,  I  believe,  been,  felted  into  sheets  of  very  limited  size  bj 
hand;  and,  occasionally  also,  one  piece  of  bat  may  have  been  joined  one 
to  another,  and  felted  together  by  manual  labour. 

<(  The  continuous  bat  having  been  obtained,  as  before  described,  and 

received  upon  the  said  roller  £,  it  is  then  taken  to  another  machine,  re* 

presented  at  figures  2  and  3,  called  the  hardening-machine,  and  plaeed 

*5591    ^  ^^  situation  msAedff.    A  B  is  the  fiwne^woik  of  this  mt- 

^    chine :  1>2,  3,  4, 5, 6,  7,  8,  &c.,  are  rollers,  of  which  *tbere  are 

(»)  iftlwer'^iDroertto   kngltiidlnal  guides    Yidt  infrft,  667, 574, 676 
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two  sets,  one  over  the  other.  These  rollers  are  wrapped  round  with  an 
dastic  cloth,  and  the  lower  set  are  furnished  with  a  trarelling  apron,  as 
leprefl^iCed  ata&. 

<*  There  are  several  steam-pipes  connected  with  a  boiler  fHQducmg 
steam,  brought  up  and  inserted  between  some  of  the  lower  rollers,  and 
under  the  apron  represented  at  cc  c,  which  pipes  extend  from  side  to  side 
of  the  apron,  and  are  finely  perforated  upon  their  upper  sides,  for  the  pur- 
pose of  allowing  steam  to  escape  upwards,  for  moistening  and  warming 
the  bat  wool. 

<<  As  the  first  stage  of  the  felting  process,  called  hardening,  is  now  com- 
mencing, the  upper  tier  of  hardening  rollers  receive  an  alternating  mo- 
tion end-wise  by  a  cranked  shaft  S  running  along  the  side  of  the  machine, 
figure  3,  upon  which  there  are  as  many  cranks  or  eccentrics  having  a 
short  throw  of  about  half  an  inch,  and  connected  with  each  upper  roller 
by  shackle-bars  or  slide-rods  nn.  The  hardening  rollers  receive  also  a 
slow  progressive  motion  from  the  main  shaft  T  on  the  other  side  of  the 
machine,  by  suitable  gearing,  consequently  moving  the  apron  between 
the  rollers  in  the  direction  of  the  arrows.  There  is  likewise  inserted  be- 
tween the  rollers  and  under  the  apron  several  heaters,  hhhh.  These 
heaters  are  of  hollow  metal,  and  connected  by  stop-cocks  with  the  steamp 
pipes  which  furnish  the  perforated  pipes,  for  the  purpose  of  increasing  and 
regulating  the  heat  applied  to  the  bat,  and  assisting  the  incipient  process 
of  felting. 

*<  As  before  stated,  the  roller  £,  with  its  bat  being  brought  firom  figure 
I»  is  placed  in  the  position //,  figure  2 ;  and,  its  end  being  entered  be- 
tween the  front  rollers  of  the  hardening-machine  at  x,  it  is  gradually  passed 
through  theoQ,  and,  by  means  of  the  alternating  motion  of  the  upper  rollers 
acting  against  the  resistance  offered  by  the  lower  ones,  (which  do  not  al- 
ternate,) and  aided  *by  the  moisture  and  heat,  the  bat  arrives  at  r*^^ 
the  other  end  of  the  machine  in  a  consolidated  firm  state,  possess- 
ing  a  considerable  degree  of  feltation.  Here,  at  g,  it  is  again  wound  upop 
a  roller,  F,  by  friction  of  contact  with  the  apron  ab;  and  when  the  whole 
bat  intended  for  a  piece  of  cloth  (in  commerce  called  an  end)  is  finished, 
and  wound  upon  it,  it  is  taken  away  to  receive  the  nett  operation.  If 
this  travelling  apron  be  merely  wetted  by  a  perforated  watering-pipe,  or 
by  passing  into  a  trough  of  water  under  the  machine,  the  heaters  AAA, 
acting  upon  the  moisture  of  the  apron  so  wetted,  will  render  (in  some 
cases)  the  steam-pipes  unnecessary,  but  the  heaters  must  then  be  increased 
ui  number,  so  as  to  give  nearly  one  heater  to  every  pair  of  rollers." 

[The  specification  then  proceeded  to  describe  the  apparatus  adapted  to 
mantt&cture  coarse  short  wools  or  hairs,  or  mixtures  thereof  into  usefiil* 
fabrics ;  and  ahso  a  felting-machine  with  its  apparatus.} 

"  Figures  19, 20,  is  what  may  be  now  denominated  an  improved  felting- 
machine.  A  B  is  thefirame  and  supporting  parts  of  the  machine,  haying 
ft  double  tier  d  tollers,  (now  generally  made  of  cast  iroui)  the  upper  tiers 
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resting  between  the  lower  ones,  so  as  to  double  the  points  of  contact 
The  undulating  motion,  and  the  backward  and  forward  motion  producea 
on  the  bat  in  the  manner  hereinafter  described,  with  this  new  position  of 
the  rollers,  materially  assist  the  felting  process.  These  rollers  are  all  ac- 
tuated by  bevil  gear  upon  alternate  ends  of  the  upper  tier  of  rollers, 
which  turn  the  lower  ones  by  spur  wheels  upon  the  opposite  ends,  con- 
nected  with  similar  gear  upon  the  two  shafts  extending  the  whole  length 
of  the  machine  on  each  side ;  and  these  two  side  shafts  are  again  con- 
nected with  each  other  by  similar,  but  stronger,  gear  upon  the  cross  main 
shaft  C.  Each  set  of  upper  rollers  should  be  weighed  upon  the  lower 
*56 1 1  ^^^^»  ^^^  ^^^  purpose  of  accommodating  *a  certain  degree  of  pre»> 
sure  to  all  the  different  degrees  of  thickness,  or  accumulated 
thicknesses,  of  various  goods  submitted  to  their  action. 

«  D  D  is  a  box  or  cistern  lined  with  lead  for  holding  a  supply  of  hot 
water  or  soap  suds,  and  in  which  the  lower  rollers  can  be  more  or  less 
immersed,  by  regulating  the  quantity  thereof.  In  the  felting  of  fibres 
together  where  the  fabric  being  felted  is  not  held  together  by  threads, 
acids  or  acidulated  waters  have  always  been  used,  because  they  assist 
the  process ;  but  I  use  a  solution  of  soap,  or  saponaceous  matter,  in  con- 
tradistinction, and  as  preferable,  to  acids  or  acidulated  waters,  which  so- 
lution is  kept  in  a  heated  state  as  after  mentioned.  There  are  disadvan- 
tages attending  the  use  of  acids,  which  are  avoided  by  the  application  of 
a  soapy  solution  in  lieu  thereof." 

<(  In  order  to  increase  the  felting  action,  it  is  very  desirable  to  allow  the 
felting  rollers  to  act  upon  the  cloth  in  as  many  directions  as  possible.  By 
the  reciprocating  motion  of  this  machine,  we  have  seen  that  this  action 
is  produced  in  each  direction  longitudinally ;  and,  in  order  to  do  this  in 
other  directions,  the  cloth  is  taken  from  the  last  machine,  and  placed  in 
the  entering  end  of  another  similar  felting-machine ;  but,  instead  of  being 
entered  as  before,  the  piece  is  first  passed  between  two  feeding  rollers  T, 
one  of  which  is  shown  at  figure  20,  and  which  are  placed  at  an  angle  with 
the  feeding  apron  of  somewhere  near  forty-five  degrees.  These  two  rol- 
lers have  a  velocity  firom  three  to  four  times  that  of  the  feeding  apron, 
upon  which  the  cloth  is  thrown  in  regular  folds  as  it  enters,  lying  at  nearly 
the  same  angle  as  the  position  of  the  rollers.  This  now  causes  the  action 
to  take  place  diagonally  across  the  piece  of  cloth;  and,  after  having  passed 
through  in  this  direction,  it  is  reversed  ;  and,  when  again  passed,  it  vill 
*5621  ^^  ^^^  ^^^  ^^^  action  is  nearly  at  right  angles  with  the  *last  In 
''  this  way  it  may  now  be  run  through  the  machine  several  times, 
and,  for  some  descriptions  of  cloth,  should  be  for  a  time  milled  in  the 
common  clothiers'  fulling,  stocks ;  and  after  having  been  miUed  in  sach 
stocks,  I  have  found  that  the  cloth  may  again  with  advantage  be  passed 
through  the  said  felting-machine,  figures  19,  20." 

«  With  respect  to  the  after  finishing  of  many  descriptions  of  these  na- 
no&ctured  goods^  I  will  state  that  they  may  readily  be  mibjected  to  all 
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(be  diflferent  processes  of  raising,  shearing  or  cropping,  boiling,  pressing, 
ftc,  used  by  manufacturers  on  the  old  system  of  spinning  and  weaving ; 
bat  I  would  recommend  the  following  described  machine  for  raising  the 
pile  or  nap  for  the  finer  qualities  of  felted  goods. 

« In  the  drawings,  figures  22  and  23,  B  C  represents  the  frame  of  a 
new  raising-machine.    D,  £,  are  two  cylinders  covered  with  wire  cards 
or  teazles  (but  1  prefer  wire  cards :)  these  may  be  either  fiUettingor  sheet 
cards:  the  teeth  should  be  fine  and  long,  of  iron  or  hard-drawn  brass 
wire,  not  very  much  bent,  but  set  in  good  firm  leather  or  india-rubber 
backs.    F,  G,  are  two  other  smaller  cylinderS|  likewise  covered  with 
similar  card  teeth,  to  the  arbor  or  shaft  of  one  of  which  the  drawijig 
pulley  is  attached  at  one  end,  and  by  connecting  wheels  this  is  made  to 
actuate  the  other  smaller  cylinder.   These  cylinders  separately  are  geared 
into  the  two  larger  raising-cylinders  by  toothed  wheels  so  arranged  that 
the  surfaces  of  the  smaller  ones  revolve  somewhat  faster  than  the  larger 
ones,  and  are  for  the  purpose  of  clearing  the  larger  ones  firom  the  flock 
which  would  otherwise  collect,  as  it  now  does  in  the  teeth  of  the  present 
raising-machines,  whether  of  cards  or  teazles.    These  two  cylinders  are 
placed  in  slight  contact  with  each  other ;  and,  the  teeth  being  set  in  dif- 
ferent directions,  as  their  surfaces  pass  each  other,  (like  the  fly  or  fancy 
of  a  carding-machine,)  it  will  be  readily  seen  *that  in  neither  of    rm^ao 
them  can  the  flocks  accumulate,  and  that  the  smaller  has  a  very 
useful  tendency  to  sharpen  the  larger  or  raising^cylinders. 

«  The  principal  feature  in  this  machine,  besides  the  clearing  rollers, 
it  will  be  seen,  is,  the  diagonal  position  of  the  raising-cylinders,  oiie 
acting  from  one  of  the  lists  towards  the  other,  and  the  other  in  the 
opposite  direction.  This  I  have  found  to  produce  the  closest  pile  or  napi 
with  the  soundest  and  more  even  bottom,  as  well  as,  of  course,  the  best 
uhimate  finish. 

<*Now,  having  thus  fully  described  the  whole  process  of  making  felted 
cloths  by  my  improved  machinery,  I  wish  it  to  be  understood  that  I  do 
not  claim  as  my  present  invention  any  individual  parts  of  the  same ;  b«it 
I  claim  the  adaptation  of  the  douUt  apron  or  aprons^  or  ampound  aprons^ 
a&d  rollers  or  cylinders,  for  the  production  of  bats,  as  herein  described^ 
&t)m  the  long  sliver,  and  the  different  means  herein  described  for  keeping 
^'^c^  aprons,  together  with  the  bats,  in  a  smooth  and  even  condition ; 
^d  I  claim  the  extended  sliver  itself,  as  herein  deseribedj  applied  to  form- 
^g  a  bat  by  successive  folus  or  layers  for  the  production  of  long  or  com- 
nittcial  ends  of  cloth  without  spinning  or  weaving. 

'*!  also  claim  the  improvement  of  the  hardening-machine,  figures 
A  3, 12, 13, 14^  15^  by  using  the  heaters  in  addition  to  steam-pipes  of 
P^  or  in  conjunction  with  a  wetted  apron  as  hereinbefore  mentioned, 
uiQ  using  travelling  aprons  as  hereinbefore  described. 

'^Also  I  claim  the  improved  position  of  the  rollers  in  the  felting-ma* 
^*^i  figures  19  and  20,  for  producing  the  double  contact  of  each  tier  ef 
▼0L.1.  46  2o2 
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rollers,  and  the  combined  reciprocating  and  progressive  motion  of  tkeie 
rollers,  as  well  as  the  manner  in  which  this  motion  is  produced,  as  ap* 
plied  to  the  said  felting-machine ;  and  also  the  method  of  diagonal,  or 
•5fi4.1  c^®^'  felting,  as  effected  by  the  *feeding  rollers  figure  20,  here- 
inbefore  described ;  and  also  the  method  described  at  figure  21 
of  producing  long  continuous  fabrics  of  felt  in  a  fit  state  for  the  common 
fulling  stocks. 

<<I  also  claim  in  the  raising-machine,  figures  22  and  23,  the  diagooal 
position  of  the  raising-cylinders  as  hereinbefore  described,  and  particu- 
larly also  the  use  of  other  or  opposite  revolving  cylinders,  whether 
cohered  with  cards  or  any  other  material  for  clearing  the  raising-cylinden 
whilst  at  work,  as  applied  to  the  cloth  manufactured  by  felting  alone,  or 
by  the  old  method  of  spinning  and  weaving. 

(<  I  also  claim  the  use  of  soap  or  saponaceous  matter  dissolved  m  water, 
171  conjunction  with  rollers^  for  assisting  in  the  felting  of  fabrics  made^tk- 
out  spinning  and  weaving,  in  contradistinction  to  acids  or  acidulated 
waters,  which  have  heretofore  been  used  for  fabrics  depending  for  their 
union  upon  felting  alone." 

The  defendant  had  adopted  a  process  similar  to  that  described  in  the 
above  specification  for  passing  the  bat  through  the  hardening-machiDe, 
and  had  merely  substituted  a  drum  for  the  revolving  apron,  which  the 
plaintifTs  witnesses  stated  to  be  substantially  the  same  thing. 

On  the  part  of  the  defendant,  evidence  was  given  to  show  that  Ae 
taking  the  sliver  directly  from  the  scribbling-machine,  to  form  the  bat, 
(as  described  in  Williams's  specification^  ante,  p.  556,)  in  place  of  the 
elhausting  cylinders  formerly  used,  was  the  invention  of  one  Shaw  while 
in  the  employ  of  a  company  of  which  Williams  was  a  member ;  and  that 
Shaw  was  also  the  inventor  of  the  compound  apron  described  in  the  sp^ 
cification  at  p.  556,  the  object  being  to  form  a  greater  length  of  bat  in  a 
small  space ;  and  that  both  were  communicated  to  Williams  before  the 
date  of  his  patent.  It  did  not  appear  that  Shaw  was  a  person  employed 
*f)651  ^^'  ^^  *purpo8e  of  making  improvements.  It  was  proved  also 
that  longitudinal  guides  (somewhat  similar  to  those  described  io 
the  specification  at  p.  557)  were  suggested  by  one  Milner,  another  voik- 
man  in  the  establishment,  in  the  presence  of  Williams. 

The  use  of  soap  and  water  in  combination  with  the  rollers  (as  described 
in  the  specification  at  p.  560)  was  proved  to  be  new,  though  each  had 
been  used  separately,  for  many  years. 

With  respect  to  the  diagonal  felting  process,  described  at  p.  561,  ^ 
was  contended  on  the  part  of  the  defendant,  upon  the  evidence  of  pro* 
lessor  Farey,  that  it  was  substantially  the  same  in  principle  as  that  for 
which  a  previous  patent  had  been  granted  to  one  Robertson  on  the  wi 
of  April,  1838,  for  <<  certain  improvements  in  the  manufacture  of  bosieiy, 
shawls,  carpets,  rugs,  blankets,  and  other  fabrics."  The  material  paitl 
of  ttiis  specification  were  as  follow : — <<  Another  of  the  said  improTeneiit 
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eonsists  in  iftanufacturing  shawls,  carpets,  rugs,  blankets,  and  long  con* 
tinuous  fabrics  or  cloths,  suitable  for  various  useful  purposes,  of  or  with 
the  said  furs  before  named,  or  any  of  them,  either  alone  or  mixed  with 
wool,  or  with  silk,  or  with  cotton,  or  with  dressed  flax,  or  with  hemp,  or 
with  tow,  and  by  means  of  causing  the  materials  used  to. intertwist,  in- 
terlock, and  mat  together,  and  form  a  close  firm  texture,  without  the 
aid  or  addition  of  any  adhesive  mixture,  and  without  the  operation  of 
weaving  being  at  all  required."  The  specification,  after  describing  the 
process  of  felting  with  the  exhaust  cylinder,  proceeded  thus: — c^The 
steam  is  then  allowed  to  enter  the  pipes,  and  the  rollers  R  are  made  to 
traverse  across  the  semi-cylinders,  and,  after  passing  many  times  across 
them,  so  as  thoroughly  to  roll  the  bat  horizontally,  the  rollers  should  be 
lifted  up,  by  means  of  straps  attached  to  their  ends,  and  by  suitable 
machinery  placed  above  the  same ;  and  the  position  *of  the  rol-  r«ggg 
lers  should  be  then  shifted,  so  as  to  make  them  travel  angularly,  '- 
first,  several  times  in  one  direction,  and  afterwards,  by  being  again  pro- 
perly shifted,  firom  angle  to  angle,  in  the  opposite  direction.  During  all 
the  time  that  the  upper  rollers  are  travelling,  whether  horizontally  or 
wgularly,  the  plate  with  semi-cylinders  should  be  made  to  move  back- 
wards and  forwards,  in  the  direction,  and  with  the  alternating  motion, 
before  described." 

Evidence  was  also  given  of  the  mode  of  working  a  raising-machine 
mvented  by  one  Walton,  with  a  view  to  an  objection  that  the  claim  in 
the  plaintiff's  specification  was,  in  this  respect,  too  large  and  unlimited. 
It  appeared,  that,  in  Walton's  machine,  the  raising-cylinders  were  placed 
in  a  parallel  direction,  which  was  found  not  to  answer :  the  use  of  the 
dearing-rollers  appeared  from  the  plaintiff's  evidence  to  be  new. 

It  was  insisted,  on  the  part  of  the  defendant,  that  the  claim  in  Wil- 
liams's specification  to  die  exclusive  use  of  the  diagonal  raising-machine, 
without  reference  to  the  position  of  the  cylinders  upon  the  cloth,  was 
laiger  than  was  justified  by  the  evidence ;  and  that  the  use  of  soap  and 
Water  as  a  substitute  for  acidulated  water,  was,  in  like  manner,  too  gene- 
ral and  unlimited. 

The  learned  judge,  in  summing  up  the  case  to  the  jury,  gave  a  short 
history  of  the  manu&cture  of  cloth  by  felting  prior  to  the  date  of  Wil- 
liams's patent,  upon  what  was  called  the  exhaust  principle,  and  pointed 
out  the  defects  that  were  found  in  that  process.  That  process  was  bis 
follows : — ^As  the  sliver  left  the  carding-engine,  it  was  taken  up  by  two 
rollers  fiimished  with  teeth,  whereby  the  fibres  were  separated  and  thrown 
upon  a  perforated  cylinder  in  which  a  vacuum  was  created,  which  caused 
the  fibres  to  accumulate  on  the  surface  of  the  cylinder,  where  it  formed 
a  bat.  The  bat,  so  formed,  was  then  passed  on  to  a  ^hardening-  rmf£j 
machine  consisting  of  two  sets  of  rollers  wUhoui  any  travelling 
^pron:  it  then  went  to  another  machine  similarly  furnished  with  rollers^ 
the  lower  row  of  which  were  placed  in  a  vessel  containing  acididated 


567  Allbn  v.  Rawson.  E.  T.  1845. 

waten  tie  bat  was  then  ready  for  felting.  The  main  defect  in  ttm 
process  was,  that  the  bat,  so  formed,  was  uneven,  and  of  msufficient 
length  for  eommercial  purposes.  The  principal  feature  of  Williams's 
alleged  invention  was  the  substitution  of  a  compound  travelling  apron  for 
the  perforated  cylinder,  by  means  of  which  the  sliver  was  taken  diiecdj 
from  the  carding-engine  for  the  purpose  of  forming  a  bat.  With  respect 
to  the  improvements  alleged  to  have  been  introduced  by  Shaw,  (supri 
p.  5^,)  the  learned  judge  observed:  « I  take  the  law  to  be,  that,  if  a 
person  has  discovered  an  improved  principle,  and  employs  engineers,  or 
agents,  or  other  persons,  to  assist  him  in  carrying  out  that  principle,  and 
they,  in  the  course  of  the  experiments  arising  from  that  employment, 
make  valuable  discoveries  accessory  to  the  main  principle,  and  tending 
to  carry  that  out  in  a  better  manner,  such  improvements  are  the  property 
of  the  inventor  of  the  original  improved  principle,  and  may  be  imbodied 
in  his  patent.;  and,  if  so  imbodied,  the  patent  is  not  avoided  by  evidoiee 
thstt  the  agent  or  servant  made  the  suggestions  of  that  subordinate  im- 
provement of  the  primary  and  improved  principle.  The  improvement 
claimed  by  Shaw  (supra,  p.  556)  is,  that,  after  the  bat  has  been  formed 
upon  a  revolving  apron  by  successive  folds  or  layers  of  sliver^  three  or 
more  revolving  aprons  should  be  placed  one  above  another,  and  con- 
nected with  each  other.  That  is  but  a  more  convenient  mode  of  csnj- 
ing  out  the  principle  of  the  patentee."  And,  as  to  the  improvemcDt 
suggested  byMilner  (supri,  p.  557) — ^the  introduction  of  the  longitudinal 
*5681  S^^^^^  ^^^  ^^^  purpose  of  keeping  *the  travelling  apron  evenlj 
extended^— be  also  told  the  jury  that  it  was  one  of  those  subordi- 
nate improvements  helping  to  cany  out  the  general  principle,  which  tbe 
patentee  had  a  right  to  adopt.  His  lordship  then  proceeded  to  comment 
on  Williams's  specification,  which,  he  said,  related  chiefly  to  the  making 
of  cloth  by  felting  alone,  without  spinning  and  weaving,  and  consisted 
in  a  new  combination  of  machinery  and  apparatus  and  processes.  As  to 
the  substitution  of  soap  and  water  for  acidulated  water,  he  observed  that 
tbe  specification  did  not  make  an  absolute  claim  of  the  use  of  soap  and 
water  when  cloth  is  put  under  rollers  in  the  course  of  felting ;  but  that, 
when  cloth  is  made  by  felting  only,  where  acidulated  water  was  used 
before,  the  patentee  advised  the  substitution  of  soap  and  water,  in  com- 
bination with  the  rollers.  As  to  the  diagonal  felting,  be  told  them  that 
the  mode  described  in  Williams's  specification  was  substantially  different 
fronx  that  described  in  Robertson's  specification,  and  that  Williams's  claim 
was  only  for  the  means  by  which  the  object  was  attained.  With  re^ 
to  the  raising-machine,  he  observed  that  the  patentee's  cknm  was  ex- 
pressly limited  to  the  diagonal  position  of  the  raising-cylinder  as  described 
in  the  earlier  part  of  the  specification,  (p.  563,)  and  die  use  of  the  clea^ 
ing-roU'ers ;  and  he  left  it  to  them  to  say  whether  or  not  that  was  salh 
stantialty  a  new  invention.  And  tbe  learned  judge  concluded  by  telliog 
the  jury  that  the  nature  of  Williams's  claim  was,  tbe  extended  sliver,  tte 
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rerolving  apron,  and  the  use  of  travelling  aprons  for  forming  the  sliver 
mto  a  bat,  (the  bat  being  protected  in  its  passage  through  the  felting 
process  by  the  travelling  apron,)  and  hardenmg  it  into  felted  cloth :  and 
he  left  it  to  them  to  say  whether  the  substitution,  by  the  defendant,  of 
the  drum  for  the  revolving  apron,  was  a  colourable  difference  only,  and 
a  substantial  infringement  of  Williams's  patent ;  and  also  whether  the 
defendant  had  ^adopted  Williams's  mode  of  sending  the  bat  r«5^ 
through  the  hardening<*machine ;  and,  generally,  to  say  whether  ^ 
the  invention  was  new, — whether  Williams  was  the  first  inventor, — and 
whether  the  defendant  had  been  guilty  of  an  infringement  of  the  patent^ 
in  both,  or  either,  of  the  respects  above  mentioned. 

The  jury  returned  a  verdict  for  the  plaintiffs  on  aH  the  issues,  da- 
mages 40t. 

ChanneUf  Seijt.,  (with  whom  was  WAster^)  on  a  former  day  in  the 
term,  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  patentee 
has,  by  his  specification,  claimed  the  raising-machine  with  the  diagonal 
position  of  the  raising-cylmders,  in  terms  too  large,  and  without  reference 
to  the  position  of  the  cylinder  on  the  cloth.  [Crcsswell,  J.  The  cldim 
is,  for  the  diagonal  position  of  the  raising-cylinders,  as  before  described^ 
and  particularly  the  use  of  the  opposite  revolving  cylinders  for  clearing 
the  raising  cylmders  whilst  at  work.]  The  claim  is  also  too  large,  in 
respect  of  <<  the  extended  sliver,  applied  to  forming  a  bat  by  successive 
folds  or  layers,  for  the  production  of  long  or  commercial  ends  of  clotb^ 
without  spinning  or  weaving;"  it  should  have  been  limited  to  some 
particular  mode.  Upon  this  point  the  attention  of  the  jury  was  not  suffi- 
ciently called  to  the  process  of  felting  already  in  use.  The  taking  the. 
sliver  durectly  from  the  carding  or  scribbling-machine  to  the  hardening- 
machine,  for  the  purpose  of  forming  the  bat,  appeared,  upon  the  evidence, 
to  have  been  invented  by  Shaw,  and  not  by  Williams.  [EaLE,  J.  I 
think  Shaw  only  claimed  the  compound  apron,  and  not  the  carrying  the 
slirer  directly  from  the  carding-machine  to  the  apron.  At  all  events,  no 
such  point  was  made  at  the  trial.]  The  use  of  soap  and  water  clearly 
^f^  not  new,  and  rollers  ako  were  in  use  before ;  and,  therefore,  in  this 
^pect,  the  specification  was  bad.  [Erle,  J.  The  ^evidence  was  r^pjjn 
^  the  application  of  soap  and  water  in  lieu  of  acidulated  water 
in  the  felting  process,  was  new  when  combined  with  the  double  set  of 
rollers.]  As  to  the  diagonal  or  crosft-felting,  the  attention  of  the  jury  was 
>^ot,  as  it  should  have  been,  invited  to  Robertson's  specification.  And| 
with  regard  to  tlie  compound  apron  invented  by  Shaw,  and  the  longi'* 
tadinal  guides  suggested  by  Milner,  there  was  no  evidence  to  show  that 
l^cse  persons  were  employed  by  Williams  for  the  purpojSe  of  making 
improvements  in  the  machinery.  The  distinction  wba  established  in 
Shxam  V.  Elsee,  1  Carr.  &  P.  558,  where  it  was  held  by  Lord  Tewteb- 
|>EK,  that,  if  a  servant,  while  in  the  employ  of  his  master,  makes  an 
uivention,  that  invention  belongs  to  &e  servant,  and  not  to  the  master; 
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though,  if  the  master  employs  a  ddlM  person  for  the  exprtst  jNitpoie  of 
mveutingy  the  inventions  made  by  him  will  belong  to  the  master  so  as  to 
enable  him  to  obtain  a  patent  for  them.  [Cresswell,  J.  Thatwas  tbe 
case  as  to  Whitehouse's  patent,  1  Webster's  P.  C.  473.  There,  an  iodi- 
ridual  was  employed  for  the  express  purpose  of  suggesting  improTements 
and  trying  experiments  of  all  kinds.  The  master  so  admitted  before  the 
privy  council,  when  he  applied  for  an  extension  of  the  patent :  and  the 
privy  council,  before  they  granted  the  extension,  compelled  the  master  to 
^ve  his  servant  a  large  remuneration.]  In  that  case  the  patent  was  taken 
out  in  the  name  of  the  actual  inventor,  and  not  in  that  of  the  master. 

Cur*  ado,  vuU, 
'  CoLTMAN,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  a  motion  was  made  by  my  brother  ChanneU  for  a  newtiial 
on  the  ground  of  misdirection. 

It  was  argued  that  the  patentee  had  claimed  as  his  invention  a  raisiag- 
*5711    i^t^<^bi>ic  ^^^  ^^  diagonal  position  of  *the  nusing-cyliBders,  ia 
''    terms  too  unlimited  ;  but  on  looking  at  the  terms  of  the  specifi- 
cation, it  appears  to  us  that  his  claim  is  expressly  limited  to  his  own 
mode  of  placing  them. 

It  was  further  urged,  that  the  patentee  had  claimed  the  extended  shter 
applied  to  forming  a  bat  by  successive  folds  for  the  production  of  long 
or  commercial  ends  of  cloth,  without  limiting  it  to  any  particular  mode 
of  applying  it ;  but,  we  think,  that,  on  the  fair  construction  of  the  tenns 
of  the  specification,  the  claim  must  be  considered  as  limited  to  the  use 
of  the  extended  sliver  for  making  a  bat,  in  the  mode  described  in  tbe 
specification. 

It  was  further  urged,  that  a  part  of  the  process  described  in  the  specifi* 
cation,  namely,  the  taking  the  sliver  directly  from  the  scribbling-machioe 
to  form  the  bat,  was  the  invention  of  a  workman  named  Shaw:,  but  it 
appeared  that  no  such  point  was  made  at  the  trial,  and  we  think  the 
defendant  is  not  now  at  liberty  to  raise  any  objection  on  that  score. 

An  objection  relating  to  the  claim  of  the  use  of  soap  in  conjunctioii 
with  rollers,  was  disposed  of  at  the  time  when  the  motion  was  made.  On 
these  points,  therefore,  there  will  be  no  rule. 

It  was  also  objected  that  it  should  have  been  left  to  the  jury  to  bbj 
whether  the  present  patent  and  Robertson's  patent  were  the  same  as  to 
the  method  of  diagonal  or  cross-felting.  On  looking  at  the  judge's  aotes, 
it  appears  that  there  was  no  evidence  given  to  show  that  the  two  were 
the  same ;  and,  standing  as  the  question  did  nakedly  on  the  two  specifi" 
cations,  the  constniction  of  them,  according  to  the  authority  of  JVetbonr. 
Harfordy  8  M.  &  W.  806,  1  Webster's  P.  C.  331,  was  for  the  judge,  and 
not  for  the  jury.  We  think,  therefore,  there  is  no  ground  for  a  rule  o& 
Jiis  point. 

*5721        ^^  ^^  further  objected  that  the  patentee  had  claimed  *as  a  ptit 
of  his  invention  the  compound  apron  which  was  alleged  to  i 
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tlie  invention  of  Shaw,  and  the  longitudinal  guides  invented  by  Milner« 
And,  on  the  question  whether  the  patentee  had  a  right  to  claim  these  as  a 
part  of  his  invention,  we  think  that  a  rule  should  be  granted. 
Cause  was  shown  against  this  rule  in  Trinity  term,  by 
Sir  71  Wilde  and  Shee^  Serjts.,  (with  whom  was  Buit.)  Assuming  that 
the  packing  or  placing  the  compound  apron  in  layers  one  above  the  other 
was,  in  reality,  first  suggested  by  Shaw,  that  was  a  mere  variation  in  the 
mode  of  working  out  Williams's  invention,  and  no  alteration  in  its  prin- 
ciple, and  Williams  had  cleariy  a  right  to  adopt  the  suggestion,  and  to 
imbody  it  in  his  specification,  which  must  of  necessity  contain  all  the 
latest  improvements  that  had  come  to  his  knowledge.  Milner's  sugges- 
tion of  the  longitudinal  guides  stands  upon  precisely  the  same  founda- 
tion. [Maulb,  J.  Placing  the  machinery  in  any  particular  position  was 
no  part  of  the  invention  claimed  by  Williams :  but  the  thing  recommended 
by  Milner  did  help  to  effect  one  thing  that  Williams  desired  to  do,  viz., 
to  keep  the  compound  apron  evenly  distended.]  The  doctrine  upon  this 
subject  is  accurately  stated  by  Aldekson,  B.,  in  Minter  v.  WelUf  I  Web- 
ster's P.  C.  132 :  « If  Sutton  suggested  the  principle  to  Minter,  then  he 
would  be  the  inventor ;  if,  on  the  other  hand,  Minter  suggeste^i  the  prin- 
ciple to  Sutton,  and  Sutton  was  assisting  him,  then  Minter  would  be  the 
first  and  true  inventor,  and  Sutton  would  be  a  machine,  so  to  speak, 
which  Minter  uses  for  the  purpose  of  enabling  him  to  carry  his  original 
conception  into  effect.'*  That  is  precisely  applicable  to  Shaw  and  to 
Milner  in  the  ^present  case ;  both  were  aiding  in  the  manufac-  r«g7Q 
ture  of  the  machine. 

ChanneU  and  ByleSj  Serjts.,  in  support  of  the  rule.    The  objections  now 
tmder  consideration  were  not  properly  submitted  to  the  jury.    It  may  be 
that  the  suggestions  of  Shaw  and  Milner  did  not  affect  the  principle  of 
Williams's  invention :  but  the  question  is,  whether  they  are  not  material 
improvements,  which  the  patentee  has  unduly  claimed :  and  that  question, 
&B  well  as  whether  Shaw  and  Milner  were  the  ordinary  servants  or  work- 
men of  the  party  making  the  machine,  or  whether  they  were  persons  ex- 
pressly employed  for  the  purpose  of  suggesting  improvements,  should 
kave  been  distinctly  submitted  to  the  jury.    In  Barker  v.  Shaw,  1  Web- 
ster's P.  C.  126,  n.,  in  an  action  for  an  infrirgement  of  a  patent  for  an 
improvement  in  making  hats,  one  of  the  plaintiffs'  witnesses  stating  that 
he  had  made  the  improvement,  which  was  the  subject  of  the  patent, 
whilst  employed  in  their  workshop,  Holroyd,  J.,  nonsuited  the  plaintiffs. 
[Maule,  J.    It  would  be  very  dangerous  to  employ  any  workman  in 
matters  of  this  sort,  if  the  inventor  were  precluded  from  adopting  any 
slight  and  subordmate  improvement  suggested  by  him.     This  seems  to 
me  to  be  very  like  the  case  of  Bloxam  v.  Elsee,"]    The  important  distinc- 
tion between  a  suggestion  made  by  a  party  employed  for  the  purpose  of 
^'s'^tog  in  the  perfecting  of  the  invention,  and  an  improvement  invented 
by  a  mere  ordinary  servant  or  workman,  was  not  properly  pointed  out  to 
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tbe  jury.  It  was  most  material  to  ascertain  the  exact  nature  of  ShaVs 
employment.  [Maule,  J.  That  does  not  seem  to  have  been  matter  of 
controversy  at  the  trial.  The  judge  was  not  bound  to  leave  it  to  die 
jury,  unless  requested  by  the  defendant's  counsel.] 
«5741  *TiNDAi.y  C.  J.  I  must  confess  I  do  not  feel  prened  by  tbe 
-*  difficulty  that  has  been  urged  on  the  part  of  the  ddendant  as  to 
the  last  point  having  been  kept  from  the  jury.  The  defendant  had  the 
remedy  at  hand :  for,  if  the  judge  had  erroneously  assumed  that  the 
matter  was  not  in  dispute,  he  should  have  been  requested  to  take  the 
opinion  of  the  jury  upon  it.  The  real  question  is»  whether  or  not  the 
improvements  suggested  by  Shaw  and  by  Milner  were  of  such  a  aeriooa 
and  important  character  as  to  preclude  their  adoption  by  Williuas  as 
parts  of  his  invention.  The  rule  was  granted  simply  upon  the  objectioB 
that  the  patentee  had  claimed  as  a  part  of  his  invention,  the  compound 
apron  which  was  alleged  to  be  &e  invention  of  S3iaw,  and  the  longi- 
tudinal guides  invented  by  Milner.  And  the  question  is,  whether,  having 
so  claimed  these  two  thbgs,  they  form  any  important  parts  of  the  inven* 
tion  for  which  the  patent  has  been  obtained.  The  main  object  and  de- 
sign of  the  patentee  were  the  obtaining  a  kmg,  even,  and  uniform  bat, 
suitable  to  be  made  into  commercial  ends  or  pieces  of  cloth.  The  pa- 
tentee, in  his  specification,  after  describing  the  double  or  compound 
revolving  apron,  thus  refers  to  that  which  is  called  Shaw's  suggestion  :— 
<<  As  in  many  manufacturing  premises,  these  two  long  extended  aprons 
could  not  be  so  conveniently  used,  for  want  of  room,  I  sometimes  ex- 
tend them  backwards  and  forwards,  and  even  with  several  aprons,  as 
shown  (in  the  drawings)  at  figures  6,  7,  and  8,  or  perpendiculariy  up 
and  down,  where  only  two  are  required,  as  shown  at  figures  9  and  10." 
This  is,  obviously,  a  mere  matter  of  convenience  suggested  to  and 
adopted  by  the  inventor.  It  would  be  difficult  to  define  how  frr  the 
suggestions  of  a  workman  employed  in  the  construction  of  a  madiine 
are  to  be  considered  as  distinct  inventions  by  him,  so  as  to  avoid  a  pa- 
*5751  ^^^  incorporating  them  taken  out  by  his  employer.  Each  *ease 
must  depend  upon  its  own  merits.  But,  when  we  see  th^  the 
principle  and  object  of  the  invention  are  complete  without  it,  I  think  it  if 
too  much  that  a  suggestion  of  a  worionan,  eii4)loyed  in  the  course  of  the 
experiments,  of  something  calculated  more  easily  to  cany  into  effisct  the 
conceptions  of  the  inventor,  should  render  the  whole  pat^it  void.  It 
seems  to  me  that  this  was  a  matter  much  too  trivial  and  too  far  removed 
firom  interference  with  the  principle  of  the  invention,  to  produce  the 
efiect  which  has  been  contended  for.  If  that  be  so  with  respect  to  the 
suggestion  made  by  Shaw,  much  more  is  it  so  as  to  that  made  by  Milner^ 
which  does  not  appear  to  have  been  altogether  adopted.  For  these 
reasons,  I  am  of  opinion,  that  the  rule  should  be  discharged. 

MaulE}  J.    I  also  think  the  rule  which  has  been  granted  in  thb  caie 
should  be  dischaiged.    Two  portions  of  the  invention  described  in  and 
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by  IfViUiams's  specification,  are  said  not  to  have  been  his  inven- 
tbn,  viz.,  the  suggestions  made  by  Shaw  and  by  Milner.  With  lespeot 
to  the  suggestion  of  the  latter,  it  certainly  tended  to  something  essential 
to  the  carrying  out  of  the  main  object  which  the  patentee  had  in  view, 
m.,  the  transverse  distension  of  the  compound  apron.  The  inventor 
having  intended  to  produce  the  same  effect  by  other  means,  the  sugges- 
tion of  MUner  to  substitute  longitudinal  guides  for  the  pulley  guides^ 
was  a  mere  variation  in  the  mode,  which  might  well  be  iidopted  without 
vitiating  the  patent  Bat  the  evidence  does  not  raise  the  question ;  for, 
that  which  WUIiams  adopted  was  not  Milner's  recommendation;  he 
having  used  a  guide  with  a  square  shoulder,  instead  of  a  grooved  of 
rounded  one,  as  suggested  by  Milner,  and  having  substituted  a  selvage 
of  leather  for  one  of  cord.  As  to  Shaw's  suggestion,  that  was  of  a 
matter  much  less  essential  than  that  of  Milner :  it  was  a  mere  mode  of 
arranging  the  compound  apron,  *which  would  be  veiy  convenient  r«g^Q 
in  some  premises.  At  the  trial,  the  learned  judge  told  the  jury 
that,  in  his  opinion,  both  these  suggestions  were  mere  subordinate  im« 
piovements,  accessory  to  the  main  principle  of  the  invention,  and  tend* 
lag  to  carry  it  out  more  conveniently,  and  therefore  such  as  the  patentee 
had  a  right  to  adopt  and  to  imbody  in  his  specification ;  and  he  left  it 
to  the  jury  to  say  whether  or  not  Williams  was  the  inventor  of  that  which 
he  claimed.  A  judge,  undoubtedly,  has  no  ri^tto  state  his  own  assunqH 
tions  of  fact  to  the  jury,  as  matters  of  law :  but  he  has  a  right  to  give 
iiis  opinion,  and  it  is  his  duty  to  do  so ;  and,  unless  the  juiy  are  misled 
by  what  he  says,  there  is  no  reason  for  granting  a  new  trial.  I  think 
that,  if  the  jury  in  this  case  had  come  to  a  different  conclusion,  they 
would  have  done  wrong.  As  well  might  the  man  who  first  sug^;ested 
die  sliding  tubes,  assert  himself  to  have  been  the  inventor  of  an  essential 
part  of  the  telescope.  This  case  may  be  ri^tly  determined  without  the 
instance  of  the  doctrine  of  Bloxam  v.  Elsee^  to  which  it  is  by  no  means 
opposed. 

CaEsswEi«L,  J.  I  agree  with  my  lord  and  my  brother  Maule,  that  this 
rale  should  be  discharged.  The  improvement  claimed  by  Shaw  was 
lomething  clearly  and  palpably  subordinate  to  the  invention  of  the 
ptteatee.  The  object  was  to  obtain  a  bat  of  an  even  and  sufficient 
thickness,  and  of  sufficient  length,  to  be  felted  into  cloth  fit  for  commer« 
^1  purposes.  The  patentee  had  obtained  a  bat  sufficiently  even  and  of 
si^ieat  substance,  and  he  ascertained  that,  by  extending  the  compound 
^proD,  he  could  obtain  the  required  length.  The  suggestion  of  Shaw  was 
<>f  a  mere  mode  of  using  the  extended  apron  in  a  more  compact  and 
convenient  form.  I  quite  accede  to  the  doctrine  laid  down  in  Bhxam 
y*  EUeCy  which  was  adopted  by  my  brother  EaLE  at  the  trial.  He  took 
It  for  granted  that  this  was  something  ^subordinate  to  the  princi-  r«577 
F^  invention :  and  it  was  not  suggested,  on  the  pact  of  the  defend* 
^U  that  the  evidence  did  not  bear  that  out:  indeed,  there  was  no 
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ground  for  making  any  such  suggestion.  The  same  obserrations  vdl 
i^ply  to  the  longitudinal  guides,  the  adoption  of  which  appears  to  haye 
been  recommended  by  Milner.  If  the  verdict  had  been  the  other  way» 
it  would,  in  my  opinion,  have  been  quite  wrong. 

Erle,  J.  I  am  of  the  same  opinion.  In  speaking  of  the  suggestions 
of  Shaw  and  of  Milner,  I  used  the  same  form  of  expression,  telling  the 
jury,  that,  in  my  opinion,  the  improvements  suggested  by  each  of  those 
parties  were  such  subordinate  matters  as  the  patentee  was  at  liberty  to 
imbody  in  his  specification ;  leaving  it  to  the  jury  to  form  their  own  con- 
clusion from  the  evidence  which  they  had  heard.  This  was  not  laying 
down  any  principle  of  law ;  but  merely  making  a  very  direct  statement  of 
opinion  upon  the  foots.  Bule  dischaiged. 
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B.,  the  owner  and  occupier  of  premifles  adjoining  the  highway,  employed  C.  to  make  a  dnin 
therefrom,  to  communicate  with  the  common-aewer.  In  the  performance  of  thia  work,  tbs 
woikmen  employed  by  C  placed  gravel  on  the  highway ;  in  conaeqiieooe  of  which  A.,  in 
driving  along  the  road,  auatained  penonal  injury.  Before  the  accident  the  dangeroua  pootioD 
of  the  heap  was  pointed  out  to  B.,  who  promised  to  remove  it  C.  had  the  aole  aianag»' 
ment  of  the  work,  and  employed  and  paid  D.  to  cart  away  part  of  the  mbbiahy  at  a  ontak 
price  per  load,  and  had  charged  A.  in  hia  bill  with  the  aum  ao  paid :-» 

Heldt  that  B.  was  liable  to  A.,  in  case. 

Case.  The  declaration  stated  that  the  defendant,  before  and  at  the 
time  of  committing  the  grievance  thereinafter  mentioned,  was  j9os«e«te(i(s) 
of  certain  houses,  &c.,  situate  and  being  near  to  and  adjoining  a  certain 
street  and  highway  in  the  county  of  Middlesex ;  which  street  and  hig^ 
wayT^at  the  time  of  the  committing  of  the  said  grievance,  was,  and  fit>m 
thence  had  been,  and  still  was,  a  common  public  street  and  highway  for 
all  persons  to  go,  return,  pass,  and  repass  on  foot,  and  by  and  with  hones 
and  carriages,  at  all  times  of  the  year,  at  their  free  will  and  pleasure: 
yet  the  defendant,  well  knowing  the  premises,  whilst  he  was  so  possessed 
of  the  said  houses,  &c.,  on,  &c.,  aforesaid,  wrongfully  and  unjustly  put 
and  placed,  and  caused  to  be  put  and  placed,  in  a  large  heap,  divers  large 
quantities  of  earth,  gravel,  materials,  dirt,  and  rubbish  in  and  upon  the 
said  highway,  and  near  to  the  said  houses,  &c.,  and  wrongfully  and  in- 
juriously kept  and  continued  the  same  therein  and  thereon  in  such  lieap 
and  mound,  until  the  happening  of  the  injury  thereinafter  mentioned, and 
thereby  and  therewith  greatly  obstructed  the  said  highway ;  by  means  of 
which  premises,  afterwards,  to  wit,  on,  &c.,  aforesaid,  a  certain  carriage, 
to  wit,  a  chaise-cart,  of  the  plaintiff,  of  great  value,  to  wit,  of  the  valoe 
of  150/.,  with  a  horse  then  drawing  the  same,  in  which  the  plaintiff  iras 
*5791  ^^°  lawfully  riding  and  driving  in  and  along  the  *said  highway, 
was  driven  upon  and  against  the  said  heap,  and  the  plaintiff  was 

(a)  This  allegation  is  not  traTened. 
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t&en  violently  thrown  from  and  out  of  his  said  carriage  to  and  upon  the 
ground  there ;  that  the  said  horse  was,  by  means  of  the  premises,  then 
greatly  scared  and  frightened,  and  thereby  then  ran  away  with,  and  over- 
turned,  the  said  carriage  of  the  plaintiff,  and  the  same  was  thereby  then 
broken  to  pieces,  damaged,  and  destroyed ;  and  that  by  means  of  such 
several  premises  one' of  the  legs  of  the  plaintiff  was  fractured,  and  he 
became  and  was  greatly  hurt,  bruised,  and  wounded,  &c.,  and  so  con- 
tmued  for  a  long  time,  to  wit,  from  thence  hitherto,  during  all  which 
lime  the  plaintiff  thereby  suffered  and  underwent  great  pain,  and  was 
prevented  from  attending  to,  or  working  at  his  trade  of  a  paper-stainer, 
and  from  performing  and  transacting  his  other  lawful  and  necessary  affairs 
and  business  by  him  to  be  performed  and  transacted,  and  thereby  lost 
great  gains  which  he  might,  and  otherwise  would,  have  acquired ;  that 
the  plaintiff,  by  means  of  the  premises,  became  and  was  and  still  is 
greatly  and  permanently  injured  in  his  health,  and  lamed,  and  also,  by 
means  of  the  premises,  the  plaintiff  was  obliged  to,  and  did  necessarily, 
expend  divers  moneys  and  incur  divers  debts,  in  the  whole  amounting  to 
a  large  sum,  to  wit,  100/.,  in  and  about  endeavouring  to  be  cured  of  the 
said  wounds,  &c.,  so  occasioned  as  aforesaid,  and  in  and  about  repairing 
the  damage  done  to  his  said  carriage  as  aforesaid ;  and  that  the  said 
carriage  became  and  was,  by  means  of  the  premises,  for  a  long  time,  to 
wit,  from  thence  hitherto,  of  no  use  or  value  to  the  plaintiff,  and  was  and 
19,  by  means  of  the  premises,  greatly  depreciated  in  value. 

The  defendant  pleaded  not  guilty.(a) 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  ^sittings  at  r«50Q 
Westminster  after  Michaelmas  term  last.  The  facts  that  appeared  ^ 
in  evidence  were  as  follow : — The  defendant  was  a  proprietor  of  newly 
erected  houses  in  the  Cambridge  Heath  road,  near  to  the  Mile  End 
turnpike ;  which,  however,  had  been  built  for  him  by  one  Palmer,  and 
were  in  the  occupation  of  his  tenants.  In  forming  a  drain  from  some 
premises  (also  belonging  to  the  defendant)  at  the  back  of  the  new  houses 
to  the  common-sewer  under  the  road.  Palmer,  by  his  servants,  caused  a 
quantity  of  earth  and  gravel  to  be  deposited  on  the  left-hand  side  of  the 
road  leading  to  London.  The  drain  being  finished.  Palmer  employed  a 
person  to  carry  away  the  earth  and  rubbish ;  but  the  party  so  employed 
left  a  portion  of  it  on  the  highway ;  and  the  plaintiff  and  a  fiiend,  on  their 
way  to  London,  on  the  evening  of  Sunday,  the  28th  of  July  last,  in  a 
chaise-cart  belonging  to  the  former,  ran  upon  the  heap  so  left  on  the 
foad,  and  the  plaintiff  was  thrown  from  the  cart,  and  sustained  the  injury 
complained  of  in  the  declaration. 

The  only  evidence  tending  to  show  that  the  defendant  had  personally 
interfered  in  the  matter, — besides  the  fact  of  his  having  applied  to  the 
commissioners  for  leave  to  break  into  the  sewer, — ^was  diat  of  Barker,  a 

Ta)  By  thii  pie*  as  well  the  defendint'f  potwitioii  of  the  hooeef ,  aa  all  other  matten  of 
•**•«««»/,  new  admitted. 
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poUcemaDy  who  was  called  as  a  witness  on  the  part  of  the  plaintiff,  and 
who  stated,  that,  upon  observing  the  heap  left  on  the  road  side  opposite 
the  defendant's  premises,  he  called  the  defendant's  attention  to  it,  and 
told  him  it  must  be  taken  away ;  whereupon  the  defendant  said  he  would 
remove  it  as  soou  as  he  could ;  and  that,  after  the  accident  had  hap- 
pened, he  told  the  defendant  that  it  was  occasioned  by  the  rubbish  left 
upon  the  road,  upon  which  ihe  defendant  said  he  had  several  witnesses 
to  prove  that  it  occurred  through  the  plaintiff's  own  carelessness. 

On  the  part  of  the  defendant  it  was  shown  that  the  heap  had  beea 
•5^11  ^^oi^idc^^Iy  increased  by  oyster-shells,  *&c.,  deposited  thereon 
^  by  strangers.  And  Palmer,  the  builder,  stated  that  he  had  the 
entire  control  and  sole  management  of  the  woric;  that  he  employed  and 
paid  the  person  who  carted  away  about  three  loads  of  the  rubbish,  at  a 
certain  price  per  load ;  and  that  the  sum  so  paid  had  been  charged  by 
him  to  the  defendant.  Several  witnesses  were  called  for  the  purpose  of 
showing  that  the  plaintiff  was,  at  the  time  of  the  accident,  driving  in  a 
reckless  manner,  and  that  there  was  sufficient  light  at  the  spot,  and  am{de 
room  to  enable  the  plaintiff  to  avoid  the  obstruction  provided  he  had  exer- 
cised ordinary  care :  and  it  was  contended,  on  the  authority  of  BuiierfiM^. 
Forrester f  11  East,  60,(a)  that  the  plaintiff  was  so  far  contributoiy  to  ths 

(a)  A«  to  this  cue,  vide  1  Mano.  Sc  Or,  571—674. 

« If  a  mao  puts  logs  of  wood,  qmrtim  in  a  highway,  and  sufiers  tham  to  oontinoe  then  fa 
two  months,  or  other  such  long  time,  though  a  man  may,  with  great  care,  and  in  the  day,  |mm 
safdly,  yet  if  I  ride  in  the  way,  not  perceiving  the  logs,  and  my  horse  stumbles  npoa  the  logib 
whereby  he  fiiUs  and  throws  me,  by  which  means  I  receive  any  damage,  (tciHaif  aeveral  woondi^ 
as  the  case  was,)  I  may  have  an  action  upon  the  case  against  him  for  this  special  damsge  re- 
deived,  though  this  laying  of  logs  in  the  way  be  a  common  nuisance."    Hill,  15  Jae.  B.R- 

adjndged  between  '    '        and .    1  Roll  Abr.  8S,  translated*  1  Vin.  Abr.  Mi,  ihfiMmn, 

(N.  b  2,)  pi.  2. 

« If  A.,  seised  of  a  waste  adjacent  to  a  highway,  digs  a  pit  in  the  waste  within  t1iiTty<4ixM 
of  the  way,  and  the  mare  of  B.  escapes  into  the  waste,  and  ftdls  into  the  pit,  and  there  diei^  yet 
B.  shall  not  have  any  action  against  A.;  because  the  making  of  the  pit  in  the  waste,  and  not 
in  the  highway,  was  not  any  wrong  to  B.,  but  it  was  the  defkult  of  B.  himself  that  his  ntrft 
escaped  into  the  waste.'*  Pasch.  6  lac  B.  R.  between  Blith  and  Topham,  adjudged ;  1  Bdl 
Abr.  S8,  translaled  1  Yin.  Abr.  6A5,  AytsaiKC,  (N.  b  8,^  pi.  4.  According  to  tbe  report  of 
the  same  case  in  Cra  Jac.  16S,  pi.  11,  «it  was  adjudged  upon  the  dedantion,  and  not  opofl 
the  verdict,  that  the  bill  should  abate ;  for,  when  the  mare  was  straying,  and  he  shows  not  soy 
rigfaft  why  Us  mare  should  be  in  the  said  eoomion,  it  was  no  wrong  to  htm,  and,  though  bii 
mare  fell  in,  he  has  bo  remedy,  and  so  it  is  datiumm  abtjut  tn/tina.**  8.  P.  arg;  JfttdUf  v« 
Jlatree,  1  Vent  295. 

And  see  Knapp  v.  SttlAmry,  2  Camp^  600;  Smitk  y.IMmn,9  Mann,  ic  Gr.  59;  jtJdiiigi^* 
Grtat  Wntim  Railway  Company,  ib.  516;  Webb  v.  Page^  6  Mann.  &  Gr.  196;  iftttfST* 
Hawery,  Latch,  13,  Com.  Dig.  tit  Pleader,  (3  M.  31.) 

In  Butter/kid  t,  Fotretter,  the  court  of  King's  Bench  held,  that  one  who  Is  injured  by  itt 
obitruclion  m  a  Ugfaway  against  which  he  fell,  cannot  maintaia  an  action.  If  it  appear  that  bo 
waa  riding  with  great  violence  and  without  using  ordinaiy  care,  fay  the  exercise  of  which  bo 
might  have  seen  and  avoided  the  obstruction.  The  principle  upon  which  the  dednon  pn^ 
oeeded  seems  to  be  that  want  of  care  in  retpect  of  the  probability  of  injury  to  otken  from  lidiof 
fait  through  a  puUio  street,  is  tantamount  to  want  of  care  m  avoiding  that  which  wiighi  be  v^ 
rioM  to  the  party  hinuelf.  If  the  plaintiff  had  been  riding  over  his  own  field,  remote  from  onj 
footpath,  at  the  rate  of  twenty  miles  an  hour,  it  would  probably  not  have  been  contended  diot 
he  waa  dMrgeable  with  want  of  care ;  and  if  his  horn  had  been  killed  by  Ming  into  s  (it 
wrongfully  dug  in  that  field  by  a  stranger,  it  would  hardly  have  been  doubted  that  such  otmga 
would  be  responsible  for  the  injury.  But,  according  to  the  dicta  m  Bntterfitld  v.  ForraUft 
there  would  appear  to  be  no  remedy  against  a  person  who  had  dug  a  pit  in  a  highway,  tf'  ^ 
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tbjarj  of  which  he  complained,  as  to  disentitle  him  to  maintam  an  action 
for  compensation.  It  was  further  submitted  that  the  defendant  was  not 
iable  for  the  negligence  of  Palmer,  he  not  being  the  servant  of  the 
'defendant  in  a  sense  that  would  render  the  latter  responsible,  in  r»5QQ 
aw,  for  Palmer's  acts. 

His  lordship  summed  up  the  evidence  to  the  jury,  and  told  them,  that, 
if  they  thought  the  defendant  had  completely  parted  with  all  control  over 
the  work  to  Palmer,  he  could  not  be  held  responsible  for  the  injury 
*done  to  the  plaintiff  by  Palmer's  negligence :  but,  that,  if  he  had  rr  aqq 
himself  exercised  any  control,  he  was  liable. 

To  this  direction  the  counsel  for  the  defendant  excepted  on  two 
grounds — first,  that  there  was  no  evidence  of  any  order  or  direction  by 
the  defendant  for  placing  (he  rubbish  on  the  road — ^secondly,  that,  inas* 
much  as  Palmer,  the  person  employed  to  make  the  drain,  did  not  stand 
in  the  relation  of  a  servant  to  the  defendant,  the  latter  was  not  responsible 
for  his  acts.  The  exceptions,  however,  were  afterwards  abandoned,(a) 
and  leave  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  Sf 
the  court  should  be  of  opinion  that  either  objection  was  well  founded. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  45/. 

Byksj  Serjt.,  in  Hilary  term  last,  pursuant  to  the  leave  reserved  to  him, 
obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the  grounds  urged  at  the  trial. 
Re  referred  to  Bush  v.  Stemman^  1  Bos.  &  Pul.  404  ;(&)  %  v.  Edgk^ 
6  Esp.  N.  P.  C.  6  ;  LUikdah  v.  Lard  Lfmsi^k,  2  H.  Blac.  299 ;  Laugher 
V.  PoifUer,  5  B.  &  C.  549,  8  D.  &  R.  556 ;  Quarmm  v.  Burnett,  6  M .  & 
W.  499;  Bmdlesm  v.  Murray,  8  Ad.  &  E.  109,  3  N.  &  P.  239 ;  BapsM 
y.  CMU,  9  M.  &  W.  710;  and  MUigan  v.  fFe(%v,  12  Ad.  &  E.  737, 
4  P.  &  D.  714,  and  contended  that  the  doctrine  laid  down  in  the  three 
*first*meationed  cases  had  been  materially  narrowed  by  the  rule  r^go^ 
Vttggested  by  Littledale,  J.,  in  Laugher  v.  Painter,  and  which 
'Was  adopted  by  die  Court  of  Exchequer  in  Quarman  v.  Bum^, 

Thlfburdy  Serjt.,  (with  whom  were  Peacock  and  Bramwdl,)  now  showed 
cause.    This  case  may  be  disposed  of  without  considering  whether  the 

« 

fwtj  mjafed  was  riding  at  a  pace,  whiebt  in  nqmst  of  Mme  eollataral  matlBr,  waa  improper, 
or  if  his  nnrant  came  in  contact  with  an  obstruction,  in  oonsequeaco  of  trotting  a  hone,  w|iich 
he  had  been  directed  to  walk,  or  of  riding  through  street  A.  when  his  orders  had  been  to  go 
^ngh  street  B. 

The  rule  is  moie  cantioosly  laid  down  hj  Bayley,  B.,  in  V§imaU  t.  Oamer,  8  Tyrwh.  85, 
1  Cr.  &  M.  21,  that  the  plaintiff  could  not  recover,  if  his  ship  were  in  any  degree  in  &ult,  in 
«<tf  tninvmaing  to  prevent  tki  eoUuion,  And  see  Atton  t.  Hcovea,  %  Esp.  N.  P.  C.  688 ;  Crudm 
^'Ftnilum,  ib.  686;  Clay  ▼.  Wood.  6  Eip.  N.  P.  C.  44;  Vanderplank  ▼.  lftU(r,Mood.  &  Mai 
199;  fridge  ▼.  Grand  Juwtim  Bailumy  Company,  3  M.  dc  W.  244,  6  DowL  P.  C.  840;  Flower 
».  Jdam,  2  Taunt  814. 

(e)  Qatfrc,  wfaetbar  the  exception  would  not  have  been  stranger  if  taken  fir  the  piamtifj^ 

w  the  defendant  could  not  leUeve  himealf  from  revponsibiUty,  on  account  of  the  acta  of  a 

wulder  employed  and  set  in  motion  by  him  upon  his  own  premises,  by  abstaining  lirom  exer* 

™ing  eny  control  over  the  acts  of  that  buiUer,  it  being  admktfid  en  the  record  that  the  deted* 

tut  was  potHaeed  of  the^  house  upon  which  Pahner  waa  eiral«>yed  by  Urn.    Vide  80pi4 
678  yy 

r^)  And  see  JfortM     Tmgterley,Aq.B,999. 

2h2 
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deciflioii  in  Bush  t.  Sidnman  is  now  law  or  not    It  has  never  yet  been 
held,  that,  where  the  proprietor  of  fixed  property  employs  persons  to  do 
work  upon  it,  and  they,  in  the  course  of  the  performance  of  that  woik, 
commit  a  nuisance  on  the  highway  which  occasions  a  personal  injuiy  to 
a  third  person,  the  employer  is  not  responsible  for  the  consequences. 
On  the  contrary,  in  the  cases  of  Bush  v.  Stdnmar^  SSf^  v.  Edgky^  and 
Bandleson  y.  Jdurray^  the  occupiers  of  land  or  buildings  were  held  re 
sponsible  for  acts  of  others  than  their  servants,  done  upon,  (a)  or  nerr, 
or  in  respect  of,  their  property.    In  Bandleson  v.  Murray j  the  defendaXitSi 
who  were  occupiers  of  a  bonded  warehouse,  engaged  a  master-porter  to 
lower  and  convey  a  b^rel  of  flour  from  their  warehouse :  the  ma8te^ 
porter  engaged  a  master-carter :  and  both  of  them  attended  witii  their 
men.    During  the  process  of  lowering  it  from  the  warehouse,  the  barrel 
fell  and  injured  the  plaintiff,  owing  to  the  defectiveness  of  a  rope  fitf- 
nished  by  the  master-porter :  and  the  defendants  were  held  to  be  liable. 
Lord  Denman  there  observed :  « It  makes  no  difference  whether  the  de- 
fendants employed  people  of  their  own  to  move  their  goods,  of  procured 
others  who  were  likely  to  move  them  more  expertly,  and  left  it  to  thdr 
superintendence."    The  language  of  Littledale,  J.,  in  Laugher  v. 
*5851     P^^i  6  B.  &  C.  652,  564,  *is  not  inconsistent  with  that  de> 
cision.    After  referring  to  several  cases  showing  how  far  the  re- 
sponsibdity  of  a  man  for  acts  of  negligence  committed  by  servants  or 
workmen  employed  by  him  extends,  that  learned  judge  observes:  «< There 
are,  however,  cases  which  have  been  determined  upon  principles  not 
altogether  consonant  to  what  I  have  before  considered  are  those  upon 
which  the  liabilities  of  parties  should  be  determined,  where  persons  hare 
been  held  liable  for  the  negligence  of  individuals  who  were  not  their  own 
immediate  servants,  but  the  servants  of  agents  whom  they  had  employed 
to  do  their  work.    In  Bush  v.  jSfemman,  the  owner  of  a  house  had  em^ 
ployed  a  surveyor  to  do  some  work  upon  it :  there  were  several  sab- 
contracts,  and  one  of  the  workmen  of  the  person  last  employed,  put  some 
lime  on  the  road,  in  consequence  of  which  the  carriage  of  the  plaintiff 
was  overturned ;  and  it  was  held  that  the  owner  of  the  house  was  liable, 
though  the  person  who  occasioned  the  injury  was  not  his  own  immediate 
servant.    So,  in  Sly  v.  Edgley,  a  person  had  employed  a  bricklayer  to 
make  a  sewer,  who  left  it  open;  in  consequence  of  which  the 'plaintiff 
fell  in  and  broke  his  leg.    The  person  who  employed  the  bricklayer  was> 
upon  the  principle  of  respondeat  superior j  held  answerable  for  what  the 
bricklayer  had  done.    These  cases  appear  to  show,  that,  in  these  particu- 
/ar  instances,  the  owner  of  the  property  was  held  to  be  liable,  aldtougi 
the  injury  Lad  been  occasioned  by  the  negligence  of  contractors  or  tbeir 
servants,  and  not  by  the  immediate  servants  of  the  owner."    «Bat,' 
continues  the  learned  judge,  «<  supposing  these  cases  to  be  righdy  d^ 
cided,  ihtfc  is  this  material  distinction,  that  there  the  injury  was  don« 

(a)  yid9  infra,  680,  a. 
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npDiiy  or  neai,  and  in  respect  of,  the  property  of  the  defendants,  of  which 
they  were  in  possession  at  the  time.  And  the  rule  of  law  may  be,  that, 
IE  all  cases  wiiert  a  man  *is  in  possession  of  fixed  prapertj/y  he  must  rftgog 
take  care  that  lus  property  is  so  used  and  managed  that  other 
persons  are  not  injured,(a)  and  that,  whether  his  property  is  managed  by 
nis  own  immediate  servants,  or  by  contractors  or  their  servants.  The 
injuries  done  upon  land  or  buildings  are  in  the  nature  of  nuisances,  for 
which  the  occupier  ought  to  be  chargeable  when  occasioned  by  any  acts 
of  persons  whom  he  brings  upon  the  premises.  The  use  of  the  premises 
is  confined  by  the  law  to  himself,  and  he  should  take  care  not  to  bring 
persons  there  who  do  any  mischief  to  others."  Qiiamum  v.  Bumeii  de« 
termined  the  question  that  was  left  undecided  by  the  case  of  Laugher  v. 
Poinkr.  In  *Q^arman  v.  Burnett j  the  owners  of  a  carriage  were  r»507 
in  the  habit  of  hiring  horses  from  the  same  person,  to  draw  it  for 
a  day  or  a  drive,  and  the  owner  of  the  horses  provided  a  driver,  through 
whose  negligence  an  injury  was  done  to  a  third  party ;  and  it  was  held 
that  the  owners  of  the  carriage  were  not  liable  to  be  sued  for  such  injury : 
and  that  it  made  no  difference,  that  the  owners  of  the  carriage  had  always 
been  driven  by  the  same  driver,  he  being  the  only  regular  coachman  in 
the  employ  of  the  owner  of  the  horses ;  and  that  they  had  always  paid 
him  a  fixed  sum  for  each  drive ;  and  that  they  had  provided  him  with  a 
livery,  which  he  left  at  their  house  at  the  end  of  each  drive,  and  that  the 
AJury  in  question  was  occasioned  by  his  leaving  the  horses  while  so  de- 
positing the  livery  in  their  house.  Pabke,  B.,  in  delivering  the  judgment 
of  the  court  in  that  case,  in  affirmance  of  the  view  taken  by  Lord  Tek- 
TEBOEN,  and  LiTTLEDALE,  J.,  in  laugher  v.  Povfder^  excepts  the  case 
DOW  under  consideration*  He  says,  <<  The  rule  of  law  may  be,  that, 
where  a  man  is  in  possession  of  fixed  property,  he  must  take  care  that 
his  property  is  so  used  and  managed  that  other  persons  are  not  injured ; 

(a)  In  Beaulieu  t.  Fingtatn^  P.  2  H.  4,  fo.  18,  pi.  6, — in  case  for  so  negligently  keeping  his 
fife  that  the  plaintiff's  houses,  and  his  goods  therein,  were  bamt, — Markham  ( Justiee  of  C.  P.) 
Mjf,  w  I  ahall  answer  to  mj  neighbour  for  him  who  enters  my  house  with  my  leave  or  with  mj 
knowledge,  or  who  is  a  guest  with  me,  or  for  my  servant,  if  he  or  any  of  them  does  any  thing, 
«t  with  a  candle  or  other  thing,  by  which  doing  the  house  of  my  neighbour  is  burnt  But  if  a 
Bum  out  of  my  house,  against  my  will,  puts  fire  into  the  straw  of  my  house  or  elsewhere, 
whereby  my  house  is  burnt,  and  the  houses  of  my  neighbours  are  burnt,  of  that  I  shall  not  be 
bound  to  answer  to  them,  Sec,  for  that  cannot  be  said  to  be  by  malfeasance  (male)  on  my  part, 
but  againsf  my  will." 

The  report  then  proceeds  thus: — "Homeby  (King's  SeijL^.  This  defendant  is  undone  and 
unpovenriied  for  ever  if  this  action  be  maintained  against  him ;  for  then  twenty  other  such 
suits  will  be  brought  against  him  upon  the  like  matter. 

"  Tkiming  (Chief  Justice  of  C.  P.).  What  is  that  to  us  1  It  is  better  Uiat  he  should  be 
quite  undone  than  that  the  law  should  be  changed  for  him.  And  afterwards  they  were  at 
»iQe-4hat  the  house  was  not  burnt  by  means  of  the  defendant's  fire." 

Lord  Brooke  remarks,  that  no  objection  was  taken  to  this  issoe  on  the  ground  of  negatiTa 
F^gnancy,  Bro.  Abr.  tit  Negative  Pregnant,  pi.  8. 

In  H.  33  H.  6,  fo.  1,  pi.  3,  (which  was  debt  against  the  marshal  of  B.  R.  for  the  escape  of 
pttxms  Kt  free  by  Jack  Cade,)  Choke  (Serjt,  afterwards  C.  J.  of  C.  P.)  says,  «*If  a  ttranger 
come)  into  my  house,  and  by  ms  folly  sets  it  on  ^,  so  that  other  iiouses  of  my  neigfaboms 
tre  burnt,  I  shall  not  be  charged  with  the  burning  of  my  neighbours'  houses."  Which  was 
Ml  oontiadicted. 


6&t  Braosss  V.  G:kjly.  E.  T.  1845. 

and  that,  whether  his*  pxopeitj  be  managed  bjbis  own  immediate  so* 
▼ants,  or  by  contractors  with  them,  or  their  servants.  Such  injnnefl  an 
in  the  nature  of  nuisances :  but  the  same  principle  which  applies  to  th« 
personal  occupation  of  land  or  houses  by  a  man  or  his  famify^  does  not 
apply  to  movable  chattels,  which,  in  the  ordinaiy  conduct  of  the  afiirs 
of  life,  are  intrusted  to  the  care  and  management  of  others,  who  are  sot 
the  servants  of  the  owners,  but  who  exercise  employments  on  their  own 
account  with  respect  to  the  care  and  management  of  goods,  for  any  pe^ 
sons  who  ehoose  to  intrust  them  with  them."  Here,  the  defendant  was 
the  owner  of  property  adjoining  the  highway,  in  the  occupation  of  his 
^5881  ^^'^^^^ '  (^)  *^^  work  which  gave  rise  to  the  nuisance  was  done 
in  respect  of  that  property ;  the  earth  that  was  excavated  belong* 
ed  to  the  defendant ;  he  was  charged  at  a  certain  rate  per  load  for  the 
removal  of  that  portion  of  it  which  was  removed ;  if  any  person  had 
carried  it  away  without  his  consent,  he  might  have  maintained  trespass  oi 
trover  in  respect  of  it.  Can  it  be  said,  that,  because  he  did  not,  with  his 
own  hands,  place  it  upon  the  highway,  he  is  not  responsible  for  the  con- 
sequences, seeing  that  the  act  was  done  with  his  knowledge  and  for  his 
benefit  ?  Besides,  there  was  ample  evidence  that  it  was  kept  and  con- 
tinued there  with  his  assent. 

Byks^  Seijt.,  in  support  of  his  rule.  Hi^e  was  no  evidence  of  any 
personal  interference  by  the  defendant,  or  of  any  direction  g^iven  by  him, 
for  placing  the  rubbish  on  the  road,  or,  it  having  been  so  placed,  forleav* 
ing  it  there :  and,  if  there  had  been  any  such  evidence,  the  case  ought 
to  have  been  differently  submitted  to  the  jury.  It  was  proved  that  the 
placing  of  it  there  was  the  act  of  Palmer  or  his  servants ;  and  no  mere 
nouffeasaace  on  the  defendant's  part  would  render  him  liable  for  their 
acts.  The  circumstance  of  his  having  promised  to  remove  it,  when  spdcea 
to  upon  the  subject  by  the  policeman,  was  no  evidence  that  he  placed  it 
where  it  was,  or  that  it  was  so  placed  under  circumstances  which  ren- 
dered him  liable  to  remove  it.  [Tikdal,  C.  J.  It  was  some  evidence  of 
adoption  of  the  act  of  his  agent.]  The  only  question  is,  whether  the  ^^ 
lation  between  the  defendant  and  Palmer  was  such  as  to  render  the  former 
liable  for  the  acts  of  the  latter.  If  a  man  be  in  all  cases  liaUe  for  the  acts 
of  bis  sub-agents,  he  may  incur  serious  responsibility  without  having  asj 
remedy  over.  Bush  v.  Steinmany  so  far  as  it  is  applicable  to  this  case, 
IS  not  law  at  the  present  day.  The  doctrine  of  Quarman  v.  BurmU 
*5891  ^'^^'^'y  exonerates  this  defendant.  RemMeson  v.  Mumy  *and 
^  MUKg&n  V.  Wedge  were  cases  of  negligent  use  of  the  party's  own 
property.  In  WuUerMUm  v.  Wright^  10  M.  &  W.  109,  A.  conbraeted 
with  the  po^aster^general  to  provide  a  mail-coach  to  convey  the  mail- 
bags  along  a  certain  line  of  road ;  and  B.  and  others  also  contracted  to 
horse  the  coaeh  along  the  sam6  line :  B.  and  his  co-contractors  hired  C. 
to  drive  the  coach:  and  it  was  held  that  C.  could  not  maintain  an  actios 

(a)  .i/bftion»  if  in  his  Men  powesMOP,  rapii,  679,  a. 
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agrast  A.,  for  dn  injurj  saattained  by  bim  while  driting  the  dolieh,  by  its 
bf^ealdng  down  from  latent  defects  in  its  eonstrudtion.  That  case  shoWd 
that  the  defioidanthere  could  hare  had  no  remedy  orer  against  Palmer,  or 
igainst  a  sub-contractor  employed  by  him,  for  want  of  privity^  [Cress- 
misLy  J.  That  case  has  veiy  little  application  here.  The  argument  on  the 
part  of  the  plaintiff  is,  that  the  defendant  is  responsible  for  his  6\m 
act,  not  for  the  negligence  of  Palmer.]  The  rule  is  well  laid  down  iii 
the  judgment  in  Quarman  v.  Burnett:  "Upon  the  principle  thaft  qtdfatU 
peraliumf/acUpersej  the  master  is  responsible  for  the  acts  of  his  servant ; 
and  that  person  is  undoubtedly  liable  who  stood  in  the  relation  of  master  to 
the  wrong«doer — ^he  who  had  selected  him  as  his  servant,  from  the  knoW* 
ledge  of,  or  belief  in,  his  skill  and  care,  and  who  could  reinove  him  for 
misconduct,  and  whose  orders  he  was  bound  to  receive  and  obey ;  aiid 
whether  such  servant  has  been  appointed  by  the  master  directly,  or  infer* 
mediately  through  the  intervention  of  an  agent  authorised  by  him  to  sip^ 
point  servants  for  him,  can  make  no  difference.  But  the  liability  by  vim 
tue  of  the  principle  of  relation  of  master  and  servant,  must  cease  wher6 
the  relation  itself  ceases  to  exist :  and  no  other  person  than  the  master  of 
such  servant  can  be  liable,  on  the  simple  ground  that  the  servant  is  the 
servant  of  another,  and  his  act,  the  act  of  another :  consequeiltly,  a  third 
person  ^entering  into  a  contract  with  the  master,  which  does  not  r^^oA 
raise  the  relation  of  master  and  servant  at  all,  is  not  thereby  render-  *> 
ed  liable ;  and,  to  make  such  person  liable,  recourse  mu^  be  had  to  a 
difierent  and  more  extended  principle,  namely,  that  a  person  is  liable, 
not  only  for  the  acts  of  his  own  servant,  but  for  any  injury  which  arises 
by  the  act  of  another  person  in  carrying  into  execution  that  which  that 
other  person  has  contracted  to  do  for  his  benefit.  That,  however,  is  too 
large  a  position."  [Cresswell,  J.,  referred  to  McLaughlin  v.  Pryor^ 
4  Mann.  &  Gr.  48,  4  Scott,  N.  R.  655.] 

TumAL,  C.  J.  The  only  question  in  this  case  is,  whether  there  was 
any  evidence  to  leave  to  the  jury.  The  matter  left  for  the  consideration 
of  the  jury  on  this  declaration  was,  whether  or  not  the  defendant  wrong- 
fully put  and  placed,  or  caused  to  he  put  and  placed^  in  a  large  heap  of 
mound,  great  quantities  of  earth,  gravel,  &c.,  upon  a  certain  highway 
and  80  caused  the  accident  of  which  the  plaintiff  complains.  I  thiidc 
there  was  evidence  to  leave  to  the  jury  in  support  of  that  charge.  If,  m^ 
deed,  this  had  been  the  simple  case  of  a  contract  entered  into  between 
Gray  and  Palmer,  that  the  latter  should  make  the  drain  and  remove  the 
earth  and  rubbish,  and  there  had  been  no  personal  superintendence  of 
interference  on  the  part  of  the  former,  I  should  have  said  it  fell  within 
the  principle  contended  for  by  my  brother  BjfUsj  and  that  the  damage 
should  be  made  good  by  the  contractor,  and  not  by  the  individual  for 
whom  the  work  was  done.(a)  But,  upon  the  evidence,  the  matter  striken 
2&e  in  a  very  different  light.  It  appeared  thatPalmer  had  contracted  to  maku 

(a)  Vids  BmA  ▼.  Stcmmaii,  lOprA,  580,  contri. 
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the  drain ;  and ,  perhaps,  primdfackj  it  would  be  his  duty  to  cany  away  flie 
earth  and  rubbish :  but  it  further  appeared  that  Pahner  had  charged  the  de' 
*6911  ^^^^^^^  ^^  ^  certain  rate  per  load  for  *the  removal  of  three  loads. 
This  was  done  on  the  20th  of  July,  and  sufficient  was  then 


to  occasion  the  accident  that  happened  on  the  28th.  Then,  was  there  no 
evidence  of  personal  interference  on  the  part  of  the  defendant  ?  The  drain 
was  constructed  under  his  order  and  for  his  benefit.  He  it  was  that  ap- 
plied to  the  commissioners  of  sewers  for  leave  to  break  into  the  sewer. 
And  there  was  the  conversation  with  Barker,  the  policeman,  before  the 
accident,  when  the  defendant,  upon  being  told  that  the  rubbish  ought  to 
be  removed  out  of  the  road,  said  he  would  remove  it  as  soon  as  he  coald. 
This  was  an  admission  that  he  was  exercising  a  dominion  over  it.  And, 
after  the  accident  had  happened,  being  told  by  the  policeman  that  it  had 
been  occasioned  by  the  rubbish  so  improperly  placed  in  the  road,  the  an- 
swer he  made  was,  that  he  had  witnesses  to  prove  that  the  accident  had 
not  been  occasioned  by  the  rubbish,  but  by  the  plaintiff's  careless  and 
reckless  driving.  AU  this  is  evidence  that  the  soil  was  placed  upon  the 
road  with  the  defendant's  consent,  if  not  by  his  express  direction.  I| 
therefore,  think  the  case  is  taken  out  of  the  rule  in  Bush  v.  iSS{eiii9iiaii,^ich 
is  supposed  to  be  inconsistent  with  the  later  authorities;  and  that  it  is 
brought  clearly  within  the  principle  laid  down  by  the  court  of  Exchequer 
in  Quarman  v.  BumeU* 

For  these  reasons,  I  am  of  opinion  that  the  verdict  ought  to  stand. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  substantial  question  to 
be  considered  is,  whether  the  allegation  in  the  declaration — ^that  the 
grievance  complained  of  was  the  act  of  the  defendant, — was  made  out  bj 
the  evidence.  The  defence  set  up  by  Gray  was,  that  he  had  employed 
Palmer  to  do  the  work,  and  that  he  himself  did  not  personally  interfere. 
That  naturally  called  for  the  expressions  of  the  Lord  Chief  Justice  to 
*5921  ^^'^^  ^exception  has  been  taken.  I  think  there  was  evidence 
enough  to  satisfy  the  jury  that  the  entire  control  of  the  wodc  had 
not  been  abandoned  to  Palmer.  There  clearly  is  no  ground  for  distnrfar 
ing  the  verdict. 

Cresswkll,  J.  At  the  trial  a  bill  of  exceptions  was  tendered  upon 
two  grounds :  and  wc  may  assume  that  these  are  also  the  grounds  of 
objection  to  the  summing  up. 

The  first  matter  of  exception  was,  that  there  was  no  evidence  of  any 
orders  or  direction  by  Gray,  for  placing  the  rubbish  on  the  road.  That, 
however,  clearly  is  not  essential  to  the  maintenance  of  an  action  of  this 
sort.  The  jury  might  infer,  from  the  acts  of  the  defendant,  that  what  vas 
done  by  Palmer  was  sanctioned  and  adopted  by  the  defendant. 

The  second  matter  of  exception  was,  that,  inasmuch  as  Palmer  did 
not  stand  in  the  relation  of  a  servant  to  the  defendant,  the  latter  was  no^ 
responsible  for  his  acts.  Unless  Palmer  had  the  entire  control  of  the 
work,  there  was  aoundant  evidence  to  charge  the  defendant    Palmer 
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was  employed  by  him  to  construct  the  drain.  No  precise  contract  5ot 
the  work  was  proved ;  nor  was  it  shown  that  Palmer  was  employed  to 
do  the  work  personally,  the  mode  of  doing  it  being  left  to  his  judgment 
and  discretion.  And  in  the  absence  of  evidence  to  show  that  the  defend- 
ant had  parted  with  all  control  and  authority  in  the  matter,  it  must  be 
assumed  that  he  adopted  all  that  was  done  by  Palmer  in  carrying  on  the 
work.  If  it  had  appeared  that  Palmer  had  contracted  with  the  defendant 
to  construct  the  drain  and  to  cart  away  the  rubbish,  it  might  have  been 
said  that  the  defendant  had  parted  with  all  control.  But,  far  from  that, 
the  evidence  is  that  the  defendant  paid  Palmer  for  the  carting  away  of  a 
portion  of  it.  Then,  when  remonstrated  with  by  the  policeman  for 
leaving  the  nuisance  *on  the  highway,  the  defendant  promises  to  r«5Q3 
remove  it  as  soon  as  he  can.  And,  when  the  accident  has  hap-  '' 
pened,  and  the  defendant  is  told  that  it  was  occasioned  by  the  rubbish 
being  left  there,  the  defendant  says  that  he  has  .witnesses  to  prove  that  it 
was  occasioned  by  something  else.  I  think  there  was  abundant  evidence 
to  diow  that  the  defendant  at  least  sancUoned  the  placing  of  the  nuisance 
on  the  road,  and  therefore  that  he  is  responsible  for  the  consequences. 

Erle,  J.  I  am  of  the  same  opinion.  The  work  was  dene  with  the 
knowledge  of  the  defendant,  and  under  his  superintendence,  and  for  his 
benefit.  The  language  of  the  defendant  was  cogent  evidence  to  charge 
bim :  he,  in  a  manner,  has  admitted  his  liability.  He  clearly  would  be 
liable  unless  he  had  parted  with  the  entire  control  to  Palmer,  and  alto- 
gether abstained  from  personal  interference  himself.  And  even  if  the 
defendant  had  parted  with  the  whole  control  to  Palmer,  I  am  at  a  loss  to 
know  why  he  should  not  be  liable  join^/y  with  Palmer.(a) 

Rule  discharged. 

(a)  Sappofliiig  Gny  to  be  liaUe  at  »  joint  tort-ftasor  with  Palmer,  be  conM  DOt,  if  aiied 
•kKM,  plead  the  noa-joiiider  of  Palmer,  either  in  abatement  or  in  bar.  According  to  the  rule 
laid  down  in  Buth  t.  SUmman,  the  remedy  would  be  either  againat  the  defendant,  the  employer 
jNiraiiioMif,  or  againet  the  immediate  wrong-doer,  the  party  employed  paravaUe — the  person 
<nigaged  by  Palmer  to  remove  the  rubbiaht  and  not  againat  the  mesne  agent,  Pabner.  And, 
Mecuding  to  the  caae  of  BeauUeu  ▼.  Finglam,  suprA,  686,  n.,  the  defendant  would  have  been 
liable  in  respect  of  his  pouestion  of  the  premiaes. 

Then  seems  to  be  no  objection  to  a  joint  action  against  the  immediate  wrong-doer  and  the 
idtimate  principal,  where,  as  in  the  principal  case,  the  act  of  the  immediate  wrong-doer  appears 
to  be  such  as  would  not  subject  him  to  an  action  of  tretpau. 
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MANLEY.    May  6. 

A  JL  fa,  iKued  against  B.  When  tbflKoffioer  went  to  B.'s  premises,  on  the  11th  of  July,  to 
execute  the  warrant,  he  Ibund  a  man  in  poswssion  on  behalf  of  trustees  under  a  deed  of  as- 
Mgnment  executed  by  B.  for  the  benefit  of  his  creditors.  The  officer  thereupon  retired  with- 
out making  a  levy.  On  the  I4th  tiJUu  issued  against  B.,  under  which  he  was  duly  declared 
ba&kmpt  On  the  16th  of  August,  the  officer  again  entered,  and  made  an  inventory  of  the 
90od|  on  the  premises,  asserting  that  he  considered  himself  in  possession.  On  the  2d  of 
September,  the  assigneea  of  B.  paid  the  sum  claimed  under  the  writ,  in  order  to  prevent  the 
Miff  fioB  piooeeding  to  a  stki  whidl  h*  thntten^d  to  do  >-- 
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Hdd,  that  tli*  aflngoMi  weM  entitled  to  reeo^er  liack  the  monejr  m  piid,  in  en  eetiMi  fa 
money  had  and  received  to  their  oae ;  and  that,  if  neceasarj,  it  maat  be  aiwumed,  an  agiiDiit 
the  aherifll  that  he  wai^  >^^  ^  time,  in  poeneaaion  of  the  goods. 

Assumpsit  for  money  had  and  received  by  the  defendant  to  Ac  use 
of  the  plaintiflsy  as  assignees  of  Bate  &  Co.,  banknipts. 

Plea,  non  assumpsit.     . 

The  cause  was  tried  before  Erle,  J.,  at  Ae  sittiiigs  in  London  after 
hst  Easter  term.  The  following  facts  appeared : — ^Until  dieir  bai&nipt- 
cy,  Bate  &  Co.  carried  on  the  business  of  brewers  at  Rudgeley,  in  S^- 
fordshire.  On  the  10th  of  July,  1844,  a  writ  of  ^.  fa,  issued  upon  a 
judgment  obtained  against  Bate  k,  Co.  at  the  suit  of  ane  Gamston.  Ibis 
writ  was  sent  to  the  office  of  the  defendant,  the  sheriff  of  StaflbrdBhirsi 
at  Stafibrd,  where  it  was  received  on  the  11th.  A  warra&t  was  imlB^ 
diately  granted  and  put  into  the  hands  of  an  officer,  who  went  with  u 
assistant  to  the  premises  of  Bate  &  Co.  for  the  purpose  of  levying  under 
it.  Upon  arriving  there,  the  officer  was  informed  that  Bate  k  Co.  had 
that  day  (the  11th  of  July)  executed  a  deed  conveying  ^11  their  property 
and  effects  to  trustees,  in  trust  for  the  benefit  of  theii  creditora.  The 
officer  thereupon  forebore  to  make  any  actual  seizure ;  biit  said  that  be 
considered  himself  in  possession,  and  would  come  every  day  to  auike 
*5951  ^'^^°^'  ^^^^  ^^  knew  ^whether  or  not  the  sheriff  would  interplead ; 
and  he  left  his  assistant  with  the  warrant  at  Rudgeley.  On  the 
14th  of  July,  a  fiat  in  bankruptcy  issued  against  Bate  &  Co.,  and  a  aiea- 
senger  entered  and  remained  in  possession.  The  officer  afterwarda^Tiz., 
on  the  16th  of  August,  went  in  under  the  sheriff's  warrant,  and  made  aa 
inventory  of  the  property,  breaking  open  a  cart-shed,  and  taking  out  a 
wagon.  On  the  2d  of  September,  the  messenger  under  the  fiat  being 
still  in  possession,  the  assignees  sent  a  clerk  to  the  undersheriff'a  office 
at  Stafford,  to  inquire  whether  or  not  the  sheriff  intended  to  sell :  and, 
upon  the  undersheriff  saying  that  he  did,  the  clerii  paid  the  attoust 
claimed  on  the  writ,  under  protest. 

On  the  part  of  the  defendant,  it  was  insisted  that  that  which  waidoae 
on  the  11th  of  July  amounted  to  a  seizure :  but,  the  learned  judge  ex* 
pressing  a  strong  opinion  to  the  contrary,  it  was  then  contended  that  tbe 
payment  was  voluntarily  made  by  the  assignees,  with  full  knowledge  of  aD 
the  facts,  and  therefore  that  they  were  not  entitled  to  recover  back  the 
money.  For  the  plaintifls  it  was  submitted  that  the  payment  was  not 
voluntary,  but  was  made  for  the  purpose  of  releasing  the  property  fiom  a 
sort  of  duress. 

The  learned  judge  was  of  opinion  that  the  wrongful  seizure  of  the  goods 
of  another  does  not  amount  to  duress,  so  as  to  justify  a  voluntary  pay 
ment,  with  knowledge  of  all  the  &cts,  in  order  to  obtain  their  release;  on 
the  ground  that  the  owner  of  the  goods  must  be  taken  to  know  his  legal 
rig^bis,  and  that,  if  they  are  invaded,  he  has  his  remedy  by  action.^ 

A  verdict  was  taken  for  tbe  plaintift>  dannge*  373/.  6f •  9d|  ^tb 
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liberty  to  the  ddendant  to  move  to  enter  a  nonsuit,  if  the  court  shoidd  be 
of  (pinion  that  the  action  was  not,  under  the  circumstancesy  maintain* 
able. 

^Ta^wrdj  Seijt,  in  the  last  term,  obtained,  a  rule  nisi  accord-    r»5Q^ 
ingly.    He  referred  to  Lmdam  v.  HDoper^  Covrp.  414 ;  ^Hee  y.    ^ 
Baddmstj  3  M.  &  W.  633 ;  P^ker  v.  7%e  Great  Wedem  Bmhoay  Com- 
ftmyj  Mann.  &  Gr.  263,  7  Scott,  N.  R.  836 ;  and  Laddngton  v.  EllioU, 
7  Mann,  and  Gr.  638,  8  Scott,  N.  R.  276. 

Sir  T.  WUdej  Seijt.,  (with  whom  was  J.  P.  WUde^)  now  diowed  cause. 
The  uadosheriff  having  obtained  the  money  under  the  pressure  of  a  threat 
to  sell  the  property,  what  pretence  can  there  be  for  saying  that  the  pay- 
meat  was  voluntary  ?  The  case  of  Undon  v.  Hooper  has  no  application. 
It  was  there  held  that  an  action  of  this  sort  would  not  lie  to  recover  back 
money  paid  for  the  release  of  cattle  taken  damage  feasant,  though  the 
distress  were  wrongful :  but  that  was  so  held  expressly  upon  the  ground 
that  it  was,  in  the  opinion  of  the  court,  an  inconvenient  form  of  action  in 
which  to  txy  a  question  of  that  nature.  The  genend  principle,  however, 
is  perfectly  clear,  and  is  well  settled  by  a  variety  of  cases.  In  Barrett  y. 
The  StocUan  and  Darlington  Rnlway  Company^  2  Mann.  &  Gr.  134, 
2  Scott,  N.  R.  337 ;  and  Parker  v.  Ihe  Great  WetUm  Railway  Company^ 
money  paid  for  the  purpose  of  inducing  the  defendants  to  perform 
a  duty  which  they  otherwise  refused  to  perform,  and  the  non-perform- 
ance of  which  would  have  occasioned  inconvenience  and  loss  to 
the  plaintiffii,  was  held  to  be  recoverable  back  in  an  action  for  money 
had  and  received.  Another  class  of  cases  (within  which  the  pre- 
sent ranges  itself)  is,  where  one  is  in  possession  of  property  of  another, 
^  has  ground  for  believing  that  he  will  sustain  inconvenience  or  loss 
unless  he  obtains  its  release  by  complying  with  an  extortionate  demand. 
Thus,  in  BUs  v.  Stred^  6  Bingh.  37,  2  M.  &  P.  96,  a  tenant  distrained 
upon  for  rent,  requested  *the  broker  not  to  proceed  to  sale,  and  r«gM 
engaged,  in  consideration  of  forbearance,  to  pay  the  broker's 
charges:  time  was  given,  and  the  charges  paid,  but  the  tenant  objected 
tothe  amount  of  the  charges,  and  to  the  amount  of  rent  demanded :  and  it 
^^^  held  that  this  was  not  a  voluntary  payment,  and  that  the  charges,  if 
inegular,  might  be  recovered  back  in  an  action  for  money  had  and  re- 
ceived. It  is  not  necessary,  in  such  a  case,  that  the  defendant  should,  be- 
yond all  doubt,  possess  the  power  he  assumed  to  exercise :  the  plaintiff  is 
not  to  be  driven  to  a  contest  on  the  subject :  but,  if  the  one  party  exacts 
the  money  under  a  threat,  and  the  other  makes  the  payment  under  the  in» 
finence  of  that  threat,  it  may  be  recovered  back.  Here,  the  sherifT, 
throughout,  insisted  that  there  had  been  a  valid  seizure  before  the  fiat :  it 
does  not  therefore  lie  in  his  mouth  to  say  that  the  plaintiff's  apprehension 
^^  groundless  in  M^CanMe  v.  Dmnesj  6  East,  539, 2  J.  P.  Smith,  657, 
Lord  Ellenborough,  relying  upon  a  dictum  of  Lord  Holt,  in  Baldwin 
V  Cole,  6  Mod.  313,  says :  <<  The  very  assuming  to  oneself  the  property, 
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and  right  of  disposing,  of  another  man's  goods,  is  a  conyersion.''  In 
Close  y.  Pkippsy  7  Mann.  &  Gr.  589, 8  Scott,  N.  R.  381,  the  attomejfort 
mortgagee,  who  had  adyertised  a  sale  of  the  mortgaged  property,  under 
the  power  resenred  to  him,  upon  non-payment  of  interest,  haying  extorted 
from  the  administratrix  of  the  mortgagor  money  exceeding  the  sum  doe 
for  principal,  interest,  and  costs,  under  a  threat  that  he  would  proceed 
with  the  sale  unless  his  demand  were  complied  with ;  it  was  held  that 
the  administratrix  might  recoyer  it  back,  in  debt  for  money  had  and  re* 
ceiyed.  And  in  Snowden  y.  Davisy  1  Taunt.  369,  post,  603,(a)  it  im 
held  that  an  action  for  money  had  and  receiyed  lies,  to  recoyer  back 
*598l    *°^^^^7  which  has  been  obtained  through  compulsion,  under  co- 

-'  lour  of  process,  by  an  excess  of  authority,  although  it  has  been 
paid  oyer.  There,  the  money  was  paid  to  ayert  a  threatened  distress :  the 
party  was  not  bound  to  wait  to  see  whether  or  not  the  threat  would  be 
carried  into  effect.  It  is  enough,  in  all  cases,  if  the  circumstances  be 
such  that  the  plaintiff  may  reasonably  expect  and  apprehend  that  he  will 
be  subjected  to  the  threatened  inconyenience  unless  he  comply  with  tbe 
demand,  and  the  payment  is  made  under  protest.  There  are  many  other 
cases  in  which  this  principle  is  recognised.  To  these  the  only  authority 
that  opposes  itself  is  Knihbs  y.  Hall^  1  Esp.  N.  P.  C.  84,  where  Lord 
Keitv^on  ruled  at  nisi  prius,  that,  where  a  party  threatened  with  a  disties 
for  rent  pays  money,  against  the  payment  of  which  he  might  legaUy  hare 
defended  himself,  but  does  not  do  it,  this  shall  not  be  deemed  a  payment 
by  compulsion,  nor  shall  he  be  allowed  to  set  it  off  against  another  d^ 
mand.  In  Brovon  y.  M^KinaUyj  1  Esp.  N.  P.  C.  279,  the  payment  was 
yoluntary ;  and  the  ruling  proceeded  on  the  ground  upon  which  ^orrM 
y.  Hampton^  7  T.  R.  269,  and  that  class  of  cases,  was  determined,  vis., 
that,  where  money  has  been  paid  under  compulsion  of  legal  process,  to 
allow  the  defendant  to  recoyer  it  back  would  giye  rise  to  endless  litiga- 
tion.    In y.  PigoU^{h)  this  form  of  action  was  brought  to  recow 

back  money  paid  to  the  steward  of  a  manor,  for  producing  at  a  trial  sooe 
deeds  and  court-rolls,  and  for  which  he  had  charged  extrayagantly:  the 
objection  was  taken,  that  the  money  had  been  yoluntarily  paid,  and  so 
could  not  be  recoyered  back  again  ;  but,  it  appearing  that  tiie  party  coold 
not  do  without  the  deeds,  so  that  the  money  was  paid  through  necessitj 
and  the  urgency  of  the  case,  it  washeld  to  be  recoyerable.  [TiNnAi.,  Ch 
•5991     '^^^  ^^  ^^  •authority  we  mainly  relied  on  in  Parher  t.  Tk 

^  Great  Western  Railway  Company,]  In  Dew  y.  Parsons j  iB.t 
Aid.  562,  where  a  sheriff  claimed  as  of  right,  upon  a  warrant  issued  bj 
him  in  tiie  execution  of  his  office,  a  larger  fee  than  he  was  entitkd 
to  by  law,  and  the  attorney  paid  it  in  ignorance  of  the  law;. it  was 
held  that  the  latter  might  maintain  money  had  and  received  for  the  excess 
paid  aboye  the  legal  fee,  or  might  set  off  the  same  in  an  action  hj  tbe 

(a)  And  see  HamUi  v.  Eiehardaon,9  Bingh.  644,  8  M.  A  8oott»  N.  R.  811. 
(6)  Cited  bj  Lord  Kenyon  in  CaHwrighi  t.  Aw2fy,  2  Esp.  N.  P.  C.  7S4. 
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abeiiff ^nst  him.  In  Shaw  v.  Woadcockj  7  6.  C.  73, 9  D.  &  R.  889,  it  was 
held  that  money  paid  as  the  only  means  of  recovering  possession  of  pro« 
perty  to  which  the  party  is  entitled,  constitutes  a  compulsory  payment,  and 
may  be  recovered  back.  Here,  the  sheriff  having  avowed  an  intention  to 
seD,  the  plaintiff,  yielding  to  the  pressure  of  that  threat,  paid  the  money, 
with  notice  of  his  intention  to  dispute  the  right.  Both  principle  and 
authority,  therefore,  concur  to  sustain  the  plaintiff's  claim. 

Talfourd^  Serjt.,  (with  whom  was  F.  V.  Zee,)  in  support  of  the  rule. 
The  question  here  is  whether  the  sheriff  was  in  such  a  position,  as  to  what 
he  had  done  or  threatened,  as  to  authorize  the  assignees  to  put  him  to 
his  immediate  election  to  claim  or  to  abandon  the  seizure.  He  clearly 
had  no  such  possession  as  to  empower  him  to  carry  into  effect  the  threat 
to  sell ;  nor  was  any  thing  done  by  him  in  assertion  of  his  right  to  sell. 
The  payment,  therefore,  was  not  a  payment  under  compulsion.  [Tindal, 
C.  J.  The  question  is,  whether  the  circumstances  were  such  as  were 
calculated  to  induce  any  reasonable  person  to  believe  that  he  had  such 
power.]  It  is  not  because  an  unfounded  claim  is  made  that  the  party, 
submitting  to  it,  is  entitled  to  bring  an  action  to  recover  back  the  money. 
[Chesswell,  J.  ^Suppose  a  person  against  whom  the  sheriff  has  r^gnn 
a  writ,  offers  him  money,  saying  he  offers  it  not  in  satisfaction  of 
the  sum  mentioned  in  the  writ,  but  under  protest,  would  the  officer  be 
bound  to  accept  it?]  Possibly  not.  In  all  the  cases  cited,  something 
Aiore  has  appeared  than  in  the  present  case — ^some  immediate  power  in 
the  recipient  to  dispose  of  the  property ;  as  in  Close  v.  PfdppSy  7  Mann. 
&  Gr.  589,  8  Scott,  N.  R.  381,  where  the  attorney  for  the  mortgagee, 
having  possession  of  the  title-deeds,  and  a  power  of  sale,  threatened  to 
exercise  that  power  unless  his  exorbitant  demand  was  complied  with  ;(a) 
and  in  Snowdon  v.  Davisy  1  Taunt.  359,  where  the  officer  was  in  posses- 
sion of  the  goods.  In  ^tlee  v.  Backhouse j  3  M.  &  W.  633,  the  facts  were 
these : — On  the  Ist  of  September,  1834,  a  seizure  of  spirits  was  made  by 
the  officers  of  excise  on  the  plaintifis'  premises.  The  plaintiffs  applied  to  the 
commissioners  of  excise  for  the  restoration  of  the  spirits,  first,  on  security 
being  given  for  payment  of  any  penalties  incurred,  then,  on  payment  of 
their  vadue,  to  abide  the  result  of  the  inquiry,  which  requests  were  refused. 
A  writ  of  appraisement  (i)  having  been  sued  out,  in  order  to  the  condem- 
nation of  the  goods,  the  plaintifis  proposed  to  the  commissioners  to  pay 
the  amount  at  which  the  goods  were  appraised,  upon  their  restoration. 
The  commissioners  answered  ^<  that  they  could  accept  no  offer  for  the 
restoration  of  the  seizure,  the  acceptance  of  which  might  prejudice  the 
proceedings  for  penalties ;"  whereupon  the  plaintifis  stated,  that,  by  their 
paying  the  money,  <<  /Aay  gave  up  all  claim  to  the  seizurej  and  held  them- 

(a)  In  that  gmb  the  mortgtgee  was  /e^oHy  entitled  to  do  that  which  hia  attorney  threatened 
dMNiU  be  done.    Vide  7  Mann.  &  Gr.  590,  n. 

(b)  Aa  to  the  natara  of  thia  now  obaolete  proee«»and  the  pradioe  under  it,  aee  Mann.  Ezeh. 
Pnet,  Sd  ed.  146, 147, 149,  166, 174, 183. 
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w^en  refiponsible  for  such  proceedings  for  penalties  as  the  botfd  nug^ 
*6nil  *^^^  ^^  ^^  institute."  The  commissioners  thereupon  agreed  to 
^  restore  the  spirits ;  and  accordingly,  on  the  11th  of  September) 
1834,  the  appraised  value  was  paid  by  the  plaintifli  to  the  defendant,  the 
receiver-general  of  excise,  and  the  spirits  were  restored  to  them.  An 
information  for  penalties  was  subsequently  filed  against  the  plaintifis,  in 
which  a  verdict  was  taken  for  the  crown,  by  consent,  for  a  mitigated 
amount  of  penalties.  In  November,  1836,  the  plaintifis  gave  the  defend- 
ant notice  of  action,  and  re*demanded  the  money,  and  broaght  an  action 
for  money  had  and  received :  but  the  court  of  Exchequer  held  that  the 
action  could  not  be  maintained,  on  the  ground,  amongst  others,  that  the 
money  was  paid  on  a  binding  agreement,  made  upon  good  eonsiden* 
tion,(a)  whereby  the  plaintifis  agreed  that  it  should  not  be  reeoverable 
back.  Lac/dngton  Y.EUiM,  7  Mann.  &  Gr.  538,  8  Scott,  N.  R.  275,  is 
also  an  authority  to  show  that  this  action  is  not  maintainable.  Thoe, 
the  defendant,  on  the  29th  of  December,  1842,  distrained  for  120/.  anreaii 
of  rent  due  to  him  from  one  May,  at  the  preceding  Michaelmas,  the 
goods  of  May  being  then  in  the  possession  of  one  C,  to  whom  they  hsd 
on  the  13th  of  December  been  conveyed  in  trust  for  May's  creditors:  oa 
the  3d  of  January,  1843,  it  was  agreed  between  C.  and  the  defendant 
ttiat  the  rent  distrained  for  should  be  paid,  the  defendant  consenting  to 
forego  the  quarter's  rent  due  at  Christmas ;  and,  accordingly,  the  goodi 
were  appraised  and  condemned  at  136/.,  being  the  amount  of  the  rent 
and  expenses,  and  the  money  handed  over  to  the  defendant.  On  the 
9th  of  January,  a  fiat  issued  against  May,  the  act  of  bankruptcy  relied  on 
being  the  execution  of  the  deed  of  the  13th  of  December :  and  it  was 
*6021  ^^'^  ^^  ^^  assignees  were  not  ^entitled,  in  an  action  for 
money  had  and  received,  to  recover  back  the  sum  so  paid  to  the 
defendant. 

TiNDAL,  C.  J.  I  am  of  opinion  that  the  verdict  in  this  case  was  right, 
and  ought  not  to  be  disturbed.  The  question  is,  whether  the  payment 
made  by  the  plaintifis  on  the  2d  of  September  was  a  voluntary  payment, 
or  a  payment  under  a  species  of  duress.  It  seems  to  me  that  all  the  ci^ 
cumstances  show,  that,  when  the  assignees  made  the  payment,  they  had 
just  and  reasonable  ground  for  apprehending  that  the  sherifi*  would  pro- 
ceed  to  a  sale  that  might  have  operated  injuriously  to  their  interest^ 
unless  the  money  were  paid.  The  payment,  therefore,  was  not  volantafji 
but  was  made  for  the  purpose  of  averting  a  threatened  evil.  The  whole 
facts  that  were  in  evidence  point  that  way.  In  the  first  place,  the  officer 
was  armed  with  a  writ,  under  which  he  had  power  to  seize  the  property. 
In  the  next  place,  though  the  officer  had  not  actually  made  a  levy  before 
th^  date  of  the  fiat,  he  had  been  upon  the  premises,  and  had  said  that  he 

(a)  Vide  Limgridge  t.  Donritte,  6  B.  Sc  Aid.  117,  2  Mann,  it  ByL  4Sa,  n.;  Peim  %  Ud 
Mtmm^  1  V«i.  mn.,  444, 1  Yin.  Abr.  800,  8N.  4b  VL  860, 4  N. «( JtSO,  ^}LikO>nU 
6  m.  &  G.  794,  n.,  7  M.  &  G.  644,  poft,  606. 
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fonm^ered  himself  in  possession,  and  would  come  eveiy  day  to  make 
daiflii  until  he  knew  whether  or  not  the  sheriff  would  interplead ;  and 
911  the  15th  of  August  he  broke  open  the  door  of  a  cart-shed,  and  took 
t  wagodi  and  made  an  inventory  of  all  the  property  on  the  premises. 
The  officer  making  this  sort  of  continual  claim,  and  insisting  that  he  has 
nude  an  actual  seizure — though  it  turns  out  that  he  has  not — I  think,  that, 
as  against  the  sheriff,  we  may  assume  that  he  was  in  possession.  All  the 
cases  show,  that,  wh^e  a  party  is  in,  claiming  under  legal  process,  the 
owner  of  the  goods  contending  that  the  possession  is  illegal,  and  paying 
money  to  avert  the  evil  and  inconvenience  of  a  sale,  may  recover  it  back 
in  an  action  for  money  had  and  received,  if  the  claim  turns  out  to  have 
been  unfounded.  Without  going  through  the  authorities,  it  is  enough  to 
say  that  this  case  falls  wtthb  the  exception  in  the  dictum  *of  rugQ^ 
Lord  Kenyon,  in  Fidham  v.  Downp  6  Esp.  N.  P.  C.  26,  n.,  that,  '* 
<<  where  a  voluntary  payment  is  made  of  an  illegal  demand,  the  party 
knowing  the  demand  to  be  illegal^  wiihmU  an  immediiUe  and  urgent  neoes* 
sUy,  (or,  unless  to  redeem  or  preserve  your  person  or  goods,)  it  is  not  the 
subject  of  an  action  for  money  had  and  received" — ^a  form  of  expression 
which  clearly  assumes,  that,  if  there  be  an  immediate  and  uigent  neces* 
sity,  or  the  payment  is  made  for  the  purpose  of  redeeming  or  preserving 
one's  person  or  goods,  the  right  to  bring  this  sort  of  action  exists.  Nor 
am  I  able  to  distinguish  diis  case  from  Snowdon  v.  Davis,  1  Taunt.  359. 
I  am  not  aware  that  there  is  any  difficulty  or  impropriety  in  laying  it 
down,  that,  where  money  is  voluntarily  paid,  with  full  knowledge  of  all 
the  circumstances,  the  party  intending  to  give  up  kU  r^fU,  he  cannot  after* 
wards  bring  an  action  for  money  had  and  received ;  but  that  it  is  others 
wise,  where,  at  the  time  of  paying  the  money,  the  party  gives  notice  that 
be  intends  to  resist  the  claim,  and  that  he  yields  to  it  merely  for  the 
purpose  of  relieving  himself  from  the  inconvenience  of  having  his  goods 


CoLTBCAN,  J.  I  am  of  the  same  opinion.  The  case  of  Snowdon  ▼.  Damt 
is  a  full  authority  for  our  present  decision.  It  was  a  veiy  remarkable 
case,  A  writ  of  distringas  had  issued  out  of  the  Exchequer,  directed  to 
the  sheriff  of  Berks,  requiring  him  to  distrain  the  inhabitants  of  the 
borough  of  New- Windsor  by  their  lands  and  chattels,  and  to  answer  the 
issues  of  such  lands,  so  that  they  should  appear  to  render  an  account  af 
iu  an  annexed  schedule  mentioned.  The  schedule  referred  to  was,  in  sub* 
stance — «« Upon  theinhabitantsoftheborougfaofNew-Windsor,for  the  defi"> 
ciency  of  G.  Dixon  and  J.  Snow,  collectors  in  the  said  borough,  the  several 
sums  of  V.  8s.  2d.,  and  74/.  2«."  Upon  this  writ,  the  •sheriff  r,gQ^ 
issued  a  warrant  to  his  bailiff,  the  defendant,  commanding  him  to  ^ 
distrain  the  inhabitants  of  New-Windsor  for  the  insufficiency  of  Dixon 
and  Snow,  for  the  sums  of  11,  &.  2d.,  and  74/.  25.  The  defend^t 
seems  to  have  misunderstood  the  effect  of  the  warrant.  It  authorized 
him  to  levy  issues  of  one  shilling  in  the  pound ;  whereas  he  thought  it 
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authorized  the  levy  of  the  full  amount  of  the  sums  therein  mentioned,  and 
he,  accordingly,  demanded  those  sums  of  the  plaintiff,  an  inhabitant  of 
the  borough,  who  paid  them,  obtaining  from  the  defendant  a  receipt  for 
so  much  money  by  him  distrained  under  the  writ.  A  second  distringas 
issued,  under  which  the  sheriff  issued  his  warrant  to  the  defendant  to  dis- 
train upon  Dixon  and  Snow,  132/.  145.  Id.  Upon  this  latter  warrant  the 
defendant  demanded  of  the  plaintiff^ihe  132/.  145. 7(/.,  and  also  6/.  I2s.  bd. 
for  issues.  The  plaintiff  refusing  to  pay,  the  defendant  seized  his  goods; 
whereupon  the  plaintiff  paid  both  sums,  the  defendant  giving  him  a 
receipt  for  the  money  as  received  under  the  writ,  viz.,  «  distringas, 
132/.  145.  7(/.,  issues,  6/.  12s.  5d.''  The  first  payment  there  was  made 
under  circumstances  similar  to  those  of  the  present  case ;  and  the  cooit 
held,  that,  inasmuch  as  the  money  was  paid  under  the  terror  of  a  distress, 
to  an  officer  apparently  clothed  with  some  sort  of  legal  authority  to  receive 
it,  the  plaintiff  was  entitled  to  recover  it  back  in  an  action  for  money  had 
and  received,  notwithstanding  it  had  been  paid  over  by  the  officer  to  the 
dieriff,  and  by  the  sheriff  to  the  Exchequer.(a)  If  that  case  had  stood 
upon  the  second  warrant  alone,  I  think  it  would  have  supported  our 
judgment ;  for,  I  cannot  see  much  diflerence  between  an  actual  seizure 
and  a  threat  to  seize.  The  case  altogether  is  a  distinct  authority  to 
show  that  the  payment  in  the  present  case  was  not  a  voluntary  pay- 
ment. 

*fi0^1        *Cre8swell,  J.    I  am  also  of  opinion  that  this  verdict  ou^t 
''    to  stand;  that  the  payment  in  question  was  not  a  voluntary  pay- 
ment, but  a  payment  made  under  that  sort  of  duress  which  entitles  the 
party  making  it  to  bring  an  action  to  recover  it  back. 

Two  or  three  classes  of  cases  have  been  adverted  to  in  the  course  of 
the  argument  In  Marriatt  v.  Hampton^  7  T.  R.  269,  where  money  had 
been  paid  by  the  plaintiff  to  the  defendants  under  the  compulsion  of  legal 
process,  which  was  afterwards  discovered  not  to  have  been  due,  it  vras 
held,  that  the  plaintiff  could  not  recover  it  back  in  an  action  for  money 
had  and  received ;  Lord  Kenyon  observing — <<  If  this  action  could  be 
maintained,  I  know  not  what  cause  of  action  could  ever  be  at  rest.  After 
a  recovery  by  process  of  law,  there  must  be  an  end  of  litigation,  othe^ 
wise  there  would  be  no  security  for  any  person,'^  HanUet  v.  Bichardsw, 
9  Bingh.  644,  2  M.  &  Scott,  811,  is  to  the  same  effect. 

Another  class  of  cases  tending  to  the  same  result,  is  that  to  vhich 
Longridge  v.  DorvUk,  5  B.  &  Aid.  117,  supra,  p.  601,  and  ^ilee  v.  Bach- 
house^  supra,  600,  belong — ^where  money  paid  for  the  settlement  of  a 
4ovbtful  claim  was  held  not  to  be  recoverable  back. 

The  present  case,  however,  does  not  range  itself  within  either  of  those 
classes.  Here,  the  plaintiffs  did  not  submit  to  the  demand  in  the  sense 
that  would  make  the  payment  voluntary.     The  money  was  paid,  not  in 

(a)  Vide  Edwardi  t.  Hodding,  6  Taunt  816, 1  Bfmh.  877;  and  Me  8  N.  &  ILW 
8  N.  4b  M.  458, 4  Mann,  dt  Or.  401. 
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satisfaction  of  the  writ,  bat  to  induce  the  sheriff  to  refrain  from  putting 
mto  execution  his  threat  to  sell  the  property.  It  has  been  contended 
that  there  was  no  duress ;  but  I  think  that  which  the  sheriff  did,  clearly 
amounted  to  duress.  He  claimed  to  have  seized  the  goods  in  time.  The 
assignees  asserted  that  there  had  been  no  seizure  before  the  issuing  of 
the  fiat.  The  sheriff  proceeded  to  make  an  inventory,  insisted  on  his  pos- 
session, *and  threatened  to  follow  that  up  by  a  sale.  If  he  had  rugng 
actually  seized  the  goods  at  the  time  the  payment  was  made,  the  *- 
payment  would  clearly  have  been  a  payment  on  compulsion :  and  that 
which  he  did  was  quite  sufficient  to  prevent  its  being  considered  a  volun* 
taiy  payment.  I  entirely  agree  with  my  brother  Coltman  in  the  applica- 
tion of  the  decision  in  Snowdon  v.  Dcayis  to  the  present  case,  and  that  a 
fhnat  to  seize  and  sell  would  have  the  same  effect  as  an  actual  seizure. 
CmUr  V.  Cartery  6  Bingh.  406,  2  M.  &  P.  732,(a)  is  also  an  authority  to 
show  that  this  was  not  a  voluntary  payment.  It  was  there  held  that  a 
payment  of  a  ground-rent  by  the  occupier,  in  default  of  the  mesne  tenapt, 
is  not  the  less  a  compulsory  payment  because  the  occupier  makes  it  with- 
out waiting  to  be  distrained  upon.  The  only  distinction  between  that 
case  and  the  present  is,  that  there,  the  taking  by  the  superior  landlord 
would  have  been  lawful ;  whereas  here,  a  seizure  and  sale  by  the  sheriff 
would  have  been  wrongful,  because  there  had  been  no  levy  before  the 
issuing  of  the  fiat.  It  would  be  an  odd  thing  to  hold  that  money  paid 
under  a  threat  to  do  something  that  might  rightfully  be  done,  may  be 
recovered  back,  but  that,  where  the  threat  is  to  do  something  that  would 
be  wrongful,  the  same  result  is  not  to  follow.  Moreover,  I  think  the 
sheriff  can  hardly  be  allowed  to  say  that  he  had  not  seized  the  goods, 
seeing  that  the  officer,  throu^out,  insisted  that  he  was  in  possession. 
The  payment  having  been  made,  not  in  satisfaction  of  die  writ,  but  to 
avert  a  sale,  and  with  notice  to  the  sheriff  dutt  bis  right  to  receive  the 
money  would  be  disputed,  I  &ink  the  plaintiffs  are  not  precluded  from 
maintaining  this  action. 

*£rle,  J.    I  also  think  that  this  rule  should  be  discharged,     rmcrrt 
on  the  ground  that  the  conduct  of  the  sheriff's  officer  precludes    ^ 
the  sheriff  from  contending  that  the  payment  was  voluntary. 

Rule  discharged. 

(a)  And  see  8ap9ford  ▼.  Fletcher,  4  T.  R.  611 ;  Sturgm  ▼.  Farringlan,  4  Taunt  614 
Ti^torv.Zomtra,  6Taant6S4,SManh.220;  Ste^te  T.Parioii%8  B.  dc  Aid.  616;  J)^^ 
BntJry,  3  Bingh.  94,  9  J.  B.  Moon,  196. 


I 
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MOORE  V.  TUCKWELL.    May  7. 

On  diowing  caiue  agsinM  a  rde  nia  for  a  Dew  trial,  on  Uie  groand  of  mifdtraelioii,  tiba  pkbi- 
Ciff^a  eoaiMel  eoiiKnted  to  abandoii  that  part  of  hia  demand  to  which  the  miadiractioii  appliei 
—the  oourt,  without  the  aaeent  of  the  defendant,  diicharged  the  mle  lor  a  new  tdal,  end 
made  the  rule  aheolute  ai  a  rale  for  redaang  the  damages. 

Debt,  for  work  and  labour  and  materials,  "with  a  count  upon  an  account 
stated. 

Pleas,  nunquam  ivMniaiufj  payment,  and  set  oflT. 

The  cause  was  tried  before  the  judge  of  the  sheriff's  court,  London, 
on  die  16th  of  April  last.  The  plaintiff  claimed  16/.  bs.  9d.,  th6 
balance  of  an  account  for  painting  and  glazing  done  by  him  for  the  de* 
ftmdant.  A  set-off  for  goods  sold  and  delivered  was  admitted  to  the 
extent  of  10/.  6s.  Part  of  the  work  done  by  the  plaintiff  consisted  of  a 
sign-board,  on  which  the  plaintiff  had  agreed,  for  4/.  69.,  to  paint  as  fol- 
lows :  **  Norway  Sufferance  Landing  Wharf.  Powerful  Sheers  and  Crane. 
N.  B. — Coal  Depdt,''  with  the  city  arms  on  each  side.  The  words 
»  Powerful  Sheers  and  Crane"  havbg  been  misspelt «« Powerful  Shem 
and  Krane,"  had  since  been  painted  out.  The  city  arms  were  merdy 
sketched  in  chalk.  These  several  omissions  had  never  been  supplied, 
although  the  defendant  had  requested  the  plaintiff  to  do  so. 

On  the  part  of  the  defendant  it  was  objected  that,  the  contract  being 
entire — ^for  paintmg  the  house  and  the  sign-board — ^the  plaintiff  was  not 
entitled  to  recover  for  any  part  of  the  work  unless  the  whole  was  com* 
pleted. 

*^6081  ^'^^  learned  judge  told  the  jury  that  such  would  be  the  case, 
''  if  the  contract  were  entire,  unless  the  defendant  adopted  part,  of 
which  he  thought  the  defendant's  calling  on  the  plaintiff  to  complete  the 
omissions  in  the  board,  was  same  evidence ;  and  that,  if  the  defendant 
adopted  part,  the  plaintiff  would  be  entitled  to  recover  the  value  of  the 
part  so  adopted. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  AL  19s,  9d.,  his 
whole  demand,  minus  the  set-off. 

Shee^  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection. 

Bylesj  Serjt.,  contrii,  submitted  that  there  was  no  misdirection;  vd 
that,  though,  possibly,  the  plaintiff  may  have  been  liable  to  a  cross  action 
at  the  suit  of  the  defendant,  still  he  was  entitled  to  recover  the  value  of 
the  work,  the  benefit  of  which  the  defendant  had  received.  [Tindal,  C.  J. 
The  plaintiff  surely  ought  to  have  finished  the  work  properly  before  be 
commenced  his  action ;  as  it  at  present  stands,  the  sign-board  is  sense 
less  and  useless ;  and  I  see  no  evidence  of  any  adoption  by  the  plaintiC 
If,  however,  the  plaintiff  will  consent  to  the  verjdict  being  reduced  by  the 
amount  of  41.  5s. — ^the  sum  to  which  alone  the  misdirection  applies-*I 
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think  justice  will  be  answered  without  sending  the  cause  down  to  a  new 
trial.] 

Shee,  Serjt.,  in  support  of  his  rule,  insisted  that  he  was,  as  a  matter  of 
right,  entitled  to  a  new  trial,  the  verdict  being  the  result  of  an  erroneoufi 
direction  of  the  judge ;  and  that  the  court  bad  no  power  to  compel  him 
to  submit  to  the  entering  of  a  verdict  different  from  that  which  the  jury 
had  found.  CSir*  adv.  mUi. 

*TniDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  r*609 

This  was  a  rule  for  a  new  trial,  in  a  case  tried  before  the  judge 
of  the  sheriff's  court,  on  the  ground  of  misdirection^  and  upon  no  other 
ground ;  for,  by  the  rule  laid  down  since  this  mode  of  trial  has  taken 
place,  we  camiot  consider  whether  the  verdict  was  against  evidence  or 
not,  the  damages  being  under  6/. 

Now,  the  only  misdirection  being  that  which  related  to  a  separate  cause 
of  action  amounting  to  4/.  5f.,  and  the  plaintiff's  counsel,  on  showing 
caose^  having  consented  to  abandon  that  sum  altogether,  we  think  the 
whole  justice  of  the  case,  so  far  as  we  can  look  at  it,  has  been  attained 
by  the  plaintiff's  consenting  to  reduce  the  damages,  by  the  whole  sum  in 
respect  of  which  such  misdirection  took  place. 

k  was  objected,  in  argument,  that  the  court  has  no  authority  to  alter 
the  verdict  of  the  jury.  We  do  not  alter  the  verdict,  which  still  remains 
a  Yerdict  for  the  plaintiff,  with  the  same  amount  of  damages,  unless  the 
plaintiff  consents  to  such  alteration :  all  that  we  do,  is,  to  secure  to  the 
defendant  the  option  of  paying  lAs.  9d.  only,  instead  of  the  sum  re>» 
covered. 

If,  at  the  time  the  rule  was  moved  for,  we  had  seen  the  whole  of  the 
&ct8  of  the  case  as  clearly  as  we  now  do,  we  should  not  have  granted 
the  rule  in  its  present  shape,  but,  as  it  often  occurs,  a  rule  would  have 
been  granted,  with  a  condition  attached,  for  a  new  trial,  unless  the  plain* 
tiff  consented  to  reduce  the  damages. 

It  is  not  the  practice,  as  stated  at  the  bar,  that,  in  all  cases  where  there 
has  been  a  misdirection,  a  new  trial  must  be  granted  de  jure^  because  a 
kill  of  exceptions  might  have  been  tendered ;  for,  where  the  court  can 
see  clearly  that  real  and  substantial  justice  has  been  done,  or  may  be 
done,  without  a  new  trial,  the  rule  has  been  'refused,  see  £d-  rvgiQ 
momJion  v.  Machell^  2  T.  R.  4,  and  Turigg  v.  Potts,  1  C,  M.  & 
R.  89.(a) 

We  therefore  treat  this  as  a  rule  drawn  up  in  the  alternative ;  and,  as 
^  plamtiff  consents  that  the  damages  shall  be  reduced,  we  make  the 
^e  absolute  for  that  purpose,  and  discharge  it  as  to  the  new  trial. 

Rule  accordingly. 

(«)  Ani  ne  Crtom  yr.Bamtt,  1  C^  M.4c  R.  010,  6  Tjrwh.  469. 
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WADE  V.  SIMEON.    May  7. 

An  action  by  A.  iigauutB^  to  raooTer  the  amount  of  two  che^  and  intenat,  being  at  ii 
in  the  Exchequer,  and  the  trial  appointed  for  the  7th  of  December,  a  negotiation  takes  place 
between  the  attorneys  on  the  6tfi,  when  it  is  arranged  that  the  leoord  shall  be  withdrawn,  end 
that  B.  shall  submit  to  a  judge's  older  for  payment  of  the  amount  eUimed  on  the  liih,  olhcr- 
wiee  judgment,  and  that  certain  proceedings  in  Chancery  taken  by  B.  against  A.  shall  be 
withdrawn.  An  order  is  accordingly  drawn  up  and  served.  B.  subsequently  discovering 
evidence  that  he  conoeiTea  vrill  enabto  him  to  substantiate  his  defence  to  the  actioo,  oMaiBt 
a  rule  to  set  aside  the  judge's  order,  upon  payment  of  costs.  These  costs  are  taxed  and  peid 
to  A.,  who  afterwards  brings  an  action  in  this  court  against  B.  for  breach  of  the  agreement 
under  which  the  judge's  order  was  drawn  up : 

The  court  refused  to  stay  the  proceedings  in  the  second  action,  it  being  oonndered  that  it 
was  not  founded  upon  thi  same  cauu  of  action  as  the  first. 

On  the  14th  of  May^  1844,  an  action  was  commenced  in  the  court  of 
Exchequer  by  the  plaintiff  against  the  defendant,  upon  two  checks,  bear- 
ing date,  respectively,  the  25th  of  May  and  the  4th  of  July,  1840,  the  one 
for  1300/.,  the  other  for  700/.  To  this  action  the  defendant  pleaded, 
amongst  other  pleas,  that  the  checks  were  given  for  money  lost  by  gam- 
ing and  playing  at  hazard,  and  that  the  plaintiff  took  them  with  notice 
of  that  fact.  The  plaintiff  replied  de  injurid;  upon  which  issue  was 
joined.  The  cause  stood  for  trial  on  the  7th  of  December,  1844.  On 
•6111  ^^  ^^  ^^  December,  1844,  the  defendant's  ^attorney,  being  im- 
able  to  obtain  evidence  to  sustain  the  above  plea,  an  agreement 
was  entered  into  between  him  and  the  plaintiff's  attorney,  in  pursuance 
of  which  the  following  order 'was  made  by  Alderson,  B.,  by  consent. 

<(  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by  consent, 
I  do  order,  that,  upon  payment  of  2000/.  and  interest  on  the  two  checks, 
from  the  date  thereof  until  pajrment,  the  debt  due  from  the  defendant  to 
the  plaintiff  for  which  this  action  is  brought,  together  with  costs,  to  be 
taxed  and  paid  on  or  before  the  14th  of  December  instant,  all  further 
proceedings  in  this  cause  be  stayed ;  and  I  further  order,  that,  in  case 
default  be  made  in  payment  as  aforesaid,  the  plaintiff  shall  be  at  libeitj 
to  sign  final  judgment  and  issue  execution  for  the  whole  amount  remain- 
ing unpaid  at  the  time  of  such  default,  with  costs  of  judgment  and  exe- 
cution, sheriff's  poundage,  officers'  fees,  and  all  other  incidental  expenses, 
whether  hyfi,fa.  or  ca,  sa.^^ 

On  the  7th  of  December  certain  facts  were  communicated  to  the  d^ 
fendant's  attorney  which  induced  him  to  believe  that  he  could  substan- 
tiate the  plea  above  mentioned.  He,  thereupon,  on  the  13th  of  December, 
took  out  a  summons  calling  on  the  plaintiff  to  show  cause  why  the  order 
of  the  6th  of  December  should  not  be  set  aside,  upon  payment  of  princi- 
pal and  interest  into  court,  and  the  defendant  let  in  to  try  the  issne. 
This  summons  was  attended  before  Rolfe,  B.,  on  the  18th,  when  it  was 
ordered  « that,  upon  the  defendant  undertaking  to  pay  to  the  plaibtilf 
mterest  on  2400/.  from  the  14th  instant,  at  5/.  per  cerd.^  if  the  plaintif 
should  eventually  become  entitled  to  that  sum,  and  provided  that  Ae 
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defendant  paid  into  court  2500/.  on  or  before  the  23d  instant,  all  further 
proceedings  in  the  cause  should  be  stayed  till  the  fourth  day  of  the  then 
next  term :  and  that,  if  such  money  vras  not  so  paid,  the  summons  should 
be  ^dismissed  with  costs."  The  conditions  of  this  last-mentioned  r*c-io 
order  were  duly  complied  with  on  the  part  of  the  defendant,  by 
giving  the  required  security,  and  paying  the  2500/.  into  court. 

On  the  fourth  day  of  Hilary  term,  1845,  the  defendant  obtained  a  rule 
nisi  in  the  court  of  Exchequer  to  set  aside  the  order  of  Alderson,  B. 
On  the  27th  of  January,  that  rule  was  made  absolute ;  and  it  was  further 
ordered,  « that  the  plaintiff  do  proceed  to  the  trial  of  this  cause,  and  that, 
in  the  event  of  his  obtaining  a  verdict,  he  be  at  liberty  to  enter  up  judg* 
ment  therein  as  of  the  time  he  would  have  been  entitled  to  enter  up  the 
same  under  the  said  order,  had  not  the  same  been  hereby  set  aside ;  that 
the  death  of  either  the  plaintiff  or  defendant  previously  to  the  trial  of  the 
said  cause  shall  not  have  the  effect  of  abating  the  said  action,  but  that 
such  trial  shall  take  place  notwithstanding ;  that  the  money  paid  into 
court  by  the  defendant  on  the  21st  of  December,  1844,  shall  remain 
therein  to  abide  the  event  of  the  said  trial  and  of  this  cause ;  and,  in 
case  the  plaintiff  shall  ultimately  be  entitled  to  recover  and  receive  the 
same,  the  plaintiff  shall  be  entitled  to  charge  the  defendant  with  interest 
at  the  rate  of  5/.  per  cent,  from  the  time  it  was  so  paid  in ;  and  that  the 
defendant  do  pay  to  the  plaintiff  the  costs,  to  be  taxed  by  the  master,  of 
this  rule,  and  of  the  said  order,  and  of  and  incidental  to  restoring  the 
cause  to  the  position  in  which  it  stood  at  the  time  of  the  date  thereof." 
The  costs  of  this  rule  were  taxed  and  paid. 

On  the  day  on  which  that  rule  was  made,  the  plaintiff  commenced  the 
present  action,  to  recover  the  2000/.  and  interest,  together  with  interest 
on  1300/.  from  the  25th  of  May,  1840,  and  interest  upon  700/.  from  the 
4th  of  July,  1840,  until  payment,  and  the  further  sum  of  81/.  1^.  lOd., 
the  taxed  costs  of  the  plaintiff  in  the  first  action  down  to  the  date  of  the 
order  of  Alderson,  B.  *The  declaration, — ^afler  reciting  that  an  fayo 
action  had  been  brought  by  the  plaintiff  against  the  defendant  in 
the  court  of  Exchequer  for  non-payment  of  the  two  checks,  and  interest, 
that  the  cause  was  at  issue  and  entered  for  trial,  and  the  trial  fixed  to 
take  place  on  the  7th  of  December,  1844,  that  the  plaintiff  had  been  put 
to  expenses  in  and  about  the  said  action,  and  that  the  defendant  had,  on 
the  3d  of  December,  caused  the  plaintiff  to  be  served  with  notice  that 
he  would  apply  to  the  court  of  Chancery  for  an  injunction  to  restrain  the 
plamtiff  from  issuing  execution  in  the  said  action  on  any  judgment  ob- 
tained by  him  therein,  in  case  the  plaintiff  should  obtainsuch  judgment— al- 
leged,  that,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defend- 
aut  would  forbear  prosecuting,  and  stay  all  proceedings  in  the  said  action 
until  and  upon  the  14th  of  December,  1844,  save  and  except  the  taxation 
of  the  said  costs  and  charges,  and  the  obtaining  and  drawing  up  of  an 
order  therein^  as  thereinafter  mentioned,  the  defendant  then  promised  the 
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pltdntiff  that  he,  the  defendant,  would,  on  diat  day,  pay  him  the 
sttms  of  13002.  and  700/.,  and  interest,  together  with  die  said  costs  and 
charges ;  and  that,  in  the  event  of  the  defendant  not  paying  die  tame, 
the  defendant  would  suffer,  and  the  plaintiff  should  be  at  liberty  to  sign, 
judgment  in  the  said  action ;  and  that  a  judge's  order  should  and  might 
be  obtained  and  drawn  in  the  said  action  to^ecure  suck  payment ;  and 
that  the  said  notice  of  the  said  application  and  motion  to  the  court  of 
Chancery  should  be  abandoned.  The  declaration  then  averred  that  tbe 
record  was  accordingly  withdrawn  and  the  proceedings  therein  stayed, 
except,  kc. ;  that  the  costs  were  taxed  at  SlL  It.  lOd. ;  and  that,  al- 
though the  14th  of  December  had  elapsed,  the  principal,  interest,  and 
costs  remained  unpaid ;  that  the  defendant  hindered  and  prevented  dit 
*6141  P^^ii^^^™  sig&uig  judgment  in  *the  said  action ;  and  that  die 
^  defendant,  in  violation  of  his  promise^  procured  tbe  judge's  order 
to  be  set  aside,  &c. 
Upon  an  affidavit  of  these  facts,  on  a  former  day  in  this  term, 
Kinglakey  Serjt.,  obtained  a  rule  nisi  to  stay  the  proceedings  in  diis 
action,  on  the  ground  that  the  promise  on  which  it  was  founded  was  the 
subject  of  the  order  of  Alderson,  B.,  which  had  been  set  aside  by  the 
rule  of  court ;  or  for  jfurther  time  to  plead. 

ChanneU  and  £yb5,Serjts.,  now  showed  cause,  upon  affidavits,  stating, 
amongst  other  things,  that,  the  cause  in  the  court  of  Exchequer  standiag 
for  trial  on  the  7th  of  December,  1844,  negotiations  took  place  between 
the  respective  attorneys,  for  the  final  settlement  of  the  matters  in  dispute; 
whereupon  the  plaintiff's  attorney  agreed  to  withdraw  the  record  and  to 
give  the  defendant  until  the  14th  of  December  to  pay  the  amount  of  debt 
and  costs,  upon  condition  that  certain  proceedings  instituted  on  the  part 
of  the  defendant  in  Chancery  should  be  abandoned,  that  the  defeadaat 
should  give  a  judgment  on  the  14th  of  December,  in  defeult  of  paymoit 
of  the  money,  and  that  the  means  of  making  that  judgment  avaibhk 
should  be  secured  by  the  usual  judge's  order ;  that  the  order  of  AldsI'' 
SON,  B.,  was  made  for  the  purpose  of  carrying  that  agreement  into  eflect; 
and  that  an  application  made  to  Roltk,  B.,  at  chambers — to  set  aside 
the  proceedings  in  this  cause  on  the  ground  now  relied  on — had  beea 
dismissed  with  costs*   This  action  is  brought,  not  upon  the  judge's  order, 
but  upon  an  agreement  entered  into  on  a  good  consideration,  vis.,  the 
withdrawal  of  the  record  in  an  action  then  standing  for  trial ;  and  thii 
court  has  no  power  to  restrain  the  plaintiff  firom  proceeding  to  enfoive 
*6151    ^^^  agreement,  one  of  the  terms  *of  idiich  is,  that  tihere  shall  be 
collateral  security  by  a  judge's  order.    The  ground  of  tbe  dO" 
missal  of  the  summons  by  Rolte,  B.,  was,  that  the  ddfence  should  ha^ 
been  pleaded*    The  only  cases  in  which  the  courts  will  interfere  in  thii 
summary  way  are,  where  the  action  is  brought  against  good  feith,  as,  n 
breach  of  an  agreement  for  a  compromise  of  a  former  suit,  Mose^^ 
Lamm^  4  Ad.  9l  £.  331 ;  or  of  an  undertaking  not  to  bring  an  adie^ 
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CodBtr  T.  ThmpeH^  7  M  &  W.  602 ;  or  where  proceedings  are  pending 
in  another  court  upon  the  same  cause  of  action.  This  case  does  not 
range  itself  within  either  of  those  classes.  The  plafntiff  is  not  proceed- 
ing here  in  Ttolation  of  the  compact  under  which  the  record  in  the  action 
m  the  court  of  Exchequer  was  withdrawn  *  on  the  contrary,  he  is  seeking 
to  enforce  that  arrangement.  Neither  is  t^is  an  action  brought  for  the 
same  cause  as  that  in  the  Exchequer.  The  court  of  Exchequer  may  be 
right  in  setting  aside  the  order,  but  that  in  no  reason  why  this  court 
should  stay  proceedings  in  an  action  on  the  agreement.  The  defendant 
has  no  locus  standi.  The  plaintiff  has  a  right  to  come  here,  and  ask  for 
the  decision  of  the  court.  In  the  Exchequer,  the  plaintiff  sought  to  re- 
cover the  amount  of  the  two  checks  and  interest :  here,  he  is  suing  for  a 
breach  of  die  agreement  under  which  he  was  induced  to  abstain  from  the 
trial  of  that  action.  [Cresswell,  J.  At  whose  instance  was  the  money 
ordered  to  be  paid  into  the  court  of  Exchequer  ?]  All  that  can  be  col- 
lected from  the  affidavits  is,  that  Mr.  Baron  Rolfe  imposed  that  term 
upon  the  defendant,  conceiving  it  to  be  reasonable.  The  plaintiff  has 
done  all  that  he  undertook  to  do.  [Tiitdal,  C.  J.  I  think  the  plaintiff 
should,  at  all  events,  abandon  the  action  in  the  Exchequer.  ChanneU^ 
Seijt.,  consented  to  do  so,  provided  the  plaintiff's  claim  to  the  costs  of 
the  proceedings  in  that  *court  down  to  the  time  of  the  agreement,  r#ct  g 
was  not  to  be  thereby  defeated.  Kin^akty  Serjt.,  declined  to  ^ 
accede.]  In  Bicas  v.  Jay,  6  Bingh.  519,  4  M.  &  P.  285,  the  plaintiff, 
an  attorney  in  the  country,  sued  his  agent  in  town  for  negligence  in  con- 
ducting the  plaintiff's  business,  and  alleged  in  his  declaration  that  be 
had  thereby  become  liable  to  pay  certain  sums,  and  had  lost  the  employ- 
ment of  divers  clients.  The  cause  was  referred  under  an  order  of  nisi 
prius,  by  which  the  plaintiff  consented  not  to  bring  any  action  or  suit 
concerning  the  premises  referred.  The  order  was  afterwards  made  a  rule 
of  court,  and  the  arbitrator  directed  a  verdict  to  be  entered  for  the  plain- 
tiff^ who  afterwards  commenced  a  second  action  against  the  defendant^ 
alleging  in  the  declaration  that  he  bad  paid  certain  sums  to  persons  who 
had  threatened  him  with  actions,  and  lost  the  employment  of  divers  other 
clients,  from  the  negligence  of  the  defendant.  The  court  refused  to  stay 
the  proceedings  in  the  second  action,  on  motion,  notwithstanding  they 
entertained  a  strong  opinion  that  the  recovery  in  the  former  action  might 
be  pleaded  in  bar  to  the  latter.  Cocker  y.  Tempest^  7  M.  &  W.  502, 
shows  that  the  power  which  the  court  is  here  called  upon  to  exercise,  is 
one  that  requires  to  be  used  with  great  discretion.  If  the  defence  had 
been  pleaded,  and  the  plea  had  been  held  good,  the  plaintiff  might  hare 
brought  a  writ  of  error. 

JSnglaksy  Serjt.,  (with  whom  was  Barstom^)  in  support  of  the  rule.  The 
court  of  Exchequer  has  pronounced  a  decision  upon  the  point  now  before 
^  court.  Tliey  held  that  there  was  no  pretence  for  settbg  up  the 
sgreement  independently  of  the  order.    In  disposing  of  the  rule  for  s^^ 

TOL.I.  49  2K 
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ting  aside  the  order  of  Aldebson,  B.,  they  held,  that,  as  in  order  to  cany 

•6171    "'^^  *^**'*  ^'^  "««»ge°»ent  'between  the  parties,  an  act  remained 
to  be  done  under  the  authority  of  the  court,  it  had  power,  not^ 
withstanding  the  previous  consent  of  the  parties,  to  interfere,  and,  if  the 
act  to  be  done  was  inconsistent  with  justice,  it  ought  =  to  interfeTe«(a) 
[TiNDAL,  C.  J.  When  the  court  refuses  to  grant  an  attachment  for  not 
performing  an  award,  the  party  is  left  .to  his  ordinary  remedy.]    The 
plaintiff  has  received  the  costs  of  the  rule  in  the  court  of  Exchequer,  from 
which  he  now  dissents.     He  thereby  adopted  that  rule.   [Cbesswell,  J., 
signified  his  dissent.]     This  court  will  never  aUow  an  action  to  be  pro- 
ceeded in,  to  the  prejudice  of  rights  which  the  defendant  has  acquired 
under  a  rule  or  order  of  another  court.     [Tindax,  C.  J.    We  must  not 
on  light  grounds  deprive  a  plaintiff  of  his  common  law  right  of  tiying  hit 
action.]    In  Doe  d.  Carthew  v.  Brentony  6  Bingfa.  469,  4  M.  &  P.  186, 
the  lessors  of  the  plaintiff  having  brought  three  actions  of  ejectment  in  tbe 
court  of  King's  Bench  for  the  recovery  of  the  same  property,  that  couit 
ordered  the  proceedings  in  two  of  them  to  be  stayed,  upon  certain  terms, 
which  were  assented  to  by  the  counsel  for  all  parties ;  and  a  rule  was  drawn 
up  accordingly.    The  lessors  of  the  plaintiff  afterwards  commenced  an 
action  of  ejectment  in  this  court,  upon  a  later  demise ;  but,  as  they  sought 
to  recover  the  same  property,  the  court  ordered  the  proceedings  to  be 
stayed.     [Cbesswell,  J.    This  defendant  would  have  been  very  mad 
in  the  same  position  with  the  defendant  in  that  case,  if  this  had  been  an 
action  upon  the  checks.   Tindal,  C.  J.  In  Doe  d.  Carthew  y.  BrenUm^^t 
tenements  sought  to  be  recovered  in  each  action  were  the  same,  and  the 
lessors  of  the  plaintiff  relied  upon  the  same  title  in  all  the  actions.  Here, 
*6181    ^^  action  is  not  brought  upon  the  ^checks,  but  for  a  breach  ol 
^    the  subsequent  agreement.     In  Parkin  v.  ScoUj  1  Taunt.  565, 
tjhe  plaintiff  had  commenced  an  action  in  the  King's  Bench  against  thede 
fendant  in  that  action  on  a  policy  of  insurance,  and  another  on  the  same 
policy  against  Grieves.     The  proceedings  in  the  former  were  stayed  b/i 
consolidation  rule,  until  the  latter  should  be  tried ;  and,  after  issue  joined 
in  the  latter,  and  while  it  was  in  course  to  be  set  down  to  be  tried  at  the 
sittings  after  the  then  term,  the  plaintiff  discontinued  his  action  in  the 
King's  Bench  against  Scott,  and  commenced  an  action  in  this  court :  and 
the  court  stayed  the  proceedings  until  after  the  trial  of  the  cause  men- 
tioned  in  tbe  consolidation  rule.     The  present  case  is  precisely  the  same 
in  principle.    It  is  substantially  the  same  action.     [Tikdal,  C.  J.    If  so, 
you  may  plead  in  abatement.    Cresswell,  J.    I  can  understand  why 
the  court  of  Exchequer  should  refuse  to  enforce  the  agreement  bg  pko^ 
mary  process.    That  was  not  a  motion  to  set  aside  the  agreement.]  The 
plaintiff  is  seeking  to  prevent  a  trial  upon  the  merits, 

Tindal,  C.  J.  It  appears  to  me  that  the  plaintiff  has  a/M^unit/Siaecaosf 
of  action  on  an  agreement  which  he  sets  out  in  his  declaratioui  and  thai 

(a)  yid«  Wmdt  t.  Ammmh  18  M.  4c  W.  047. 
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he  lias  a  right,  by  the  law  of  the  land,  to  insist  upon  hairing  the  judgment 
of  the  court  thereon,  either  upon  demurrer,  or  by  the  verdict  of  a  jury,  or 
the  judgment  of  a  court  of  error  upon  a  biU  of  exceptions,  or  otherwise, 
according  to  the  ordinary  course  of  practice.  That  rig^  being  primd 
fade  in  the  plaintiff,  we  ought  to  be  clearly  satisfied  that  it  has  been  taken 
away  firom  him  by  some  conduct  on  his  part  in  the  court  of  Exchequer, 
before  we  yield  to  the  present  application.  Now,  I  do  not  understand 
that  court  to  have  done  any  thing  more  than  decline  to  lend  its 
•assistance  by  interfering  summarily  to  give  effect  to  the  agree-  r»gi  o 
ment  of  the  parties.  The  plaintiff  insists  that  there  was  an  agree-  '* 
ment  which  was  to  be  consummated  by  a  rule  of  court.  The  court  of  Ex- 
chequer, upon  a  full  consideration  of  all  the  facts,  came  to  the  conclusion 
that  the  order  made  by  Mr.  Baron  Alderson  for  the  purpose  of  carrpng 
that  agreement  into  effect,  was  made  without  authority ;  and  therefore 
they  set  it  aside.  That,  however,  as  it  seen^  to  me,  leaves  the  agreement 
altogether  untouched.  If  this  cause  goes  to  trial,  the  plaintiff  will,  under 
the  plea  of  non  assumpsit,  be  put  to  proof  of  an  actual  agreement  such 
as  he  has  alleged.  He  cannot  produce  Mr.  Baron  Alderson's  order;  for, 
that  is  rescinded.  But,  if  he  can  prove  the  agreement  by  any  other  evi- 
dence, I  do  not  see  what  right  we  have  to  interpose.  If  this  case  had  resem- 
bled tho^e  in  which  the  courts  have  interfered  to  stay  proceedings  taken 
in  breach  of  good  faith,  our  decision  would  have  been  the  other  way.  But 
I  think  it  is  clearly  to  be  distinguished  from  cases  of  that  sort.  Upon  the 
whole,  it  seems  to  me  that  we  can  do  no  other  than  discharge  the  rule* 
It  is  not,  however,  a  case  for  costs ;  and  the  defendant  should  have  a  rea« 
sonable  time — say  fourteen  days — ^to  plead. 

CoLTHAN,  J.  I  am  of  the  same  opinion.  The  cases  cited  by  my  bro- 
ther Englake  do  not,  by  any  means,  support  his  application.  In  Doe  d. 
Carthew  v.  Brenion  the  lessors  of  the  plaintiff  were  seeking  to  escape  from 
the  consequences  of  a  rule  into  which  they  had  entered  by  consent.  So^ 
in  Parkin  v.  Scott  the  plaintiff  was  endeavouring  to  evade  a  consolidation 
^le.  Here,  however,  the  plaintiff  is  not  seeking  to  set  aside,  or  to  evade, 
any  agreement  into  which  he  has  entered ;  but,  on  the  contrary,  his  com- 
plaint is  that  he  has  not  had  the  benefit  of  the  agreement.  Under  these 
circumstances  I  do  not  see  what  right  the  court  has  to  ^prevent  rtgon 
his  enforcing  any  rights  he  may  have  acquired  under  that  agree- 
ment. 

Cbesswell,  J.  I  am  of  the  same  opinion.  The  plaintiff  declares  upon 
an  agreement  whereby  the  defendant  undertook  to  pay  him  a  certain  sum 
of  money  upon  a  certain  consideration,  and  also  to  give  him  a  judge's 
order  to  enable  him  to  enforce  the  payment  of  the  money  pursuant  to  the 
^ement.  The  court  of  Exchequer  have  thought  fit  to  deprive  the 
plaintiff  of  the  benefit  of  that  judge's  order :  but  that  court  did  not,  and 
^nld  not,  upon  that  occasion,  decide  that  there  was  no  such  agreement  as 
18  all^d.  That  remains  to  be  seen.    If  there  was  no  agreement — ^if  there 
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was  no  consideration  for  the  agreement,  or  any  fraud  in  obtaining  it^the 
plaintiff  will  fail.  The  case  is  altogether  different  from  any  of  those  cited. 
In  Doe  d,  Carthew  v.  Brenton^  the  lessors  of  the  plaintiff  were  put  to 
their  election  as  to  which  of  the  three  actions  they  would  try :  the  counsel 
endorsed  their  briefs  for  a  stay  of  proceedings  in  two  of  the  actions,  upon 
certain  terms,  and  a  rule  was  drawn  up  accordingly :  the  parties  sought  to 
evade  that  rule  by  bringing  another  action  for  the  same  property,  and 
founded  upon  the  same  title,  in  this  court.  Bosanquet,  J.,  explicidj 
states  that  to  be  the  ground  of  the  judgment ;  for,  he  says — (^Tbe  object 
of  this  action  being  to  defeat  an  arrangement  which  the  lessors  of  the 
plaintiff  have  assented  to  in  another  court,we  are  justified  in  interfering." 
Of  that  there  could  be  no  doubt.  Here,  no  attempt  is  made  to  defeat  the 
arrangement  that  was  come  to  in  the  cause  in  the  Exchequer:  bnttk 
plaintiff  is  seeking  to  enforce  that  arrangement  by  action,  having  failed  in 
his  attempt  to  enforce  it  by  an  application  to  the  suounary  jurisdiction  of 
that  court. 

*6211  *Erle,  J.  I  also  am  of  opinion  that  this  rule  should  be  dis- 
''  charged  so  far  as  it  relates  to  a  stay  of  the  proceedings.  The 
action  in  the  court  of  Exchequer  was  brought  upon  the  checks :  the  present 
action,  however,  is  not  for  the  same  cause,  but  for  a  breach  of  the  agreement 
under  which  the  proceedings  in  the  former  action  were  stayed.  The  present 
action,  therefore,  is  a  much  more  advantageous  one  for  the  plaintiff  to  tiy,  in- 
asmuch asthe  defences  that  mighthave  been  set  up  in  die  court  of  Exchequer 
could  not  be  set  up  here.  LongridgeY.  Dom/fe,5B.&Ald.  117,and  other 
cases  show  that  an  agreement  to  give  up  a  doubtful  claim  is  a  good  consi- 
deration for  a  promise  to  pay  money.  It  can  be  no  answer  for  the  defendint 
to  say  he  has  since  discovered  facts  which  would  have  made  the  case 
clear,  and  that  the  agreement  he  has  entered  into  is  an  improvident  one. 
With  respect  to  the  cases  that  have  been  cited,  Wade  v.  Simeon^  13  M. 
&  W.  647,  in  the  Exchequer,  has  no  bearing  whatever  upon  this :  die 
court  there  were  merely  dealing  with  Mr.  Baron  Aldebson's  order.  The 
other  cases,  viz.,  where  the  application  is  founded  upon  the  fact  of  the 
proceeding  being  in  breach  of  faith,  or  where  another  action  is  pending 
for  the  same  cause,  are  equally  without  application  to  the  present :  for, 
here,  there  is  no  breach  of  faith  on  the  plaintiff's  part  in  suing  upon  the 
agreement ;  and  the  two  actions  are  founded  upon  essentially  diffemt 
matters. 

Rule  discharged  without  costs,  the  defendant  having  fourteen  daysfin^ 
ther  time  to  plead,  (a) 

(a)  See  the  further  piooecdingi  in  thie  action^  poit,  VoL  11. 
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ft  0  BO  groond  far  duchurging  a  nil«  for  judgment  as  in  case  of  a  nonsoit,  without  a  peremp- 
tory undertaking,  that  the  plaintiff  has,  since  the  commencement  of  tiie  action,  disooTered 
that  the  debt  b  recoverable  in  a  court  of  requests. 

Qsare,  whether  a  writ  of  trial  can  be  carried  down  by  pnvuo, 

Btles^  Serjt.i  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit. 

ChanneU^  Serjt.,  now  showed  cause,  upon  an  affidavit,  which  stated, 
that  the  action  was  brought  to  recover  the  sum  of  3/.  Is.  for  goods  sold 
and  delivered ;  that,  issue  being  joined,  the  defendant  by  his  agent  con- 
sented  to  an  order  for  the  trial  of  the  cause  before  the  sherifTof  the  county 
of  Lincoln ;  that,  at  the  time  of  the  defendant's  agent  so  consenting  to 
such  order,  he  informed  the  clerk  of  the  plaintiff's  attorney's  agent,  that 
the  defendant  resided  within  the  jurisdiction  of  and  was  liable  to  be  sum- 
moned  to  the  court  of  requests  for  the  hundred  of  Elloe  in  the  said  county 
of  Lincoln;  that  the  plaintiff's  attorney  was  not  aware  that  the  defendant 
was  liable  to  be  sued  in  the  court  of  requests  for  the  hundred  of  Elloe 
until  he  received  such  information  from  his  said  agent  after  the  defendant 
had  so  consented  to  an  order  to  try  before  the  sheriff,  when  the  plaintiff's 
attorney  caused  inquiries  to  be  made,  and  found  such  to  be  the  fact ;  that 
the  act  of  parliament  constituting  the  court  of  requests  for  the  hundred  of 
Elloe  did  not  take  away  a  plaintiff's  right  to  sue  in  the  superior  courts  at 
Westminster  for  a  debt  recoverable  in  such  court  of  requests,  but,  in  the 
event  of  the  plaintiff's  so  suing  in  the  superior  courts,  and  obtaining  a 
Terdict,  he  was  thereby  deprived  of  costs  ;  and  that,  under  the  circum- 
stances, the  plaintiff  was  unwilling  to  proceed  to  trial.  The  learned  Ser- 
jeant submitted  that  the  justice  of  the  case  would  be  met  by  entering  a 
^processus ;  for,  *that  neither  party  could  obtain  costs,  the  act  regos 
providing  that  the  plaintiff  should  have  none  if  he  succeeded,  and  ^ 
that  the  defendant  should  have  double  costs  (a)  in  the  event  only  of  the 
judge  who  tried  the  cause  certifying,  which  the  sheriff  had  no  power  to  do. 

•%/es,Serjt.,  coniriy  insisted  that  he  was  entitled  to  have  his  rule  made 

absolute,  the  fact  of  the  plaintiff  having  improvidently  sued  in  the  supe- 

nor  court,  affording  no  excuse  for  his  default  in  proceeding  to  trial. 

[EaLE,  J.  Can  you  not  carry  the  cause  down  by  proviso  ?]    There  is  no 

authority  for  the  introduction  of  the  proviso  clause  into  the  writ  of 
trial.(i) 

TiNDAL,  0.  J.  The  defendant  was  living  within  the  jurisdiction  of  the 
local  court  at  the  time  the  action  wasbrou^t,  and  the  plaintiff  must  have 
l^own  it.    I  think  he  must  give  a  peremptory  undertaking. 

I'he  rest  of  the  court  concurred.  Rule  accordingly. 

(a)  Reduced  to  single  costs  by  5  dc  6  Vict  c.  97. 
(6)  Or  for  issuing  a  teetmd  writ  with  a  proviso  danso. 

2k2    ^ 
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DOE  dem.  WYATT  «.  BYRON  and  Otfaen.    JMby  7. 

In  qectment  upon  a  forfeiture  for  non-payment  of  rent,  a  9ub4tMaet  is  entitled  to  a  itiy  of  piv 
ceedinga  on  payment  of  the  rent  and  coats,  under  the  4  G.  2,  c  28,  a.  4. 

Ejectment,  brought  to  recover  the  possession  of  five  houses,  situate  in 
Park  Place,  Paddington,  for  non-pajrment  of  rent,  and  other  breaches  of 
covenant.  The  premises  in  question  were  demised  by  Matthew  Wyatt, 
*6241  ^^  lessor  of  the  plaintiff,  to  one  James  Steel,  by  *five  several 
leases,  dated  respectively  the  1st  of  December,  1841.  Steel  be- 
coming insolvent,  in  February,  1842,  transferred  all  his  interest  in  the 
premises,  save  and  eixept  the  last  two  days  of  the  terms  created  by  the 
above-mentioned  leases,  to  the  defendants,  as  trustees  on  behalf  of  them- 
selves and  his  other  creditors.  None  of  the  leases  containing  a  proviso 
for  re-entry  for  breach  of  any  of  the  covenants  therein  contained,  or  for 
any  other  cause  than  non-payment  of  rent,  the  defendant's  attorney  took 
out  a  summons  to  stay  the  proceedings  upon  pajrment  of  the  amount  doe 
for  rent  and  costs,  under  the  4  G.  2,  c.  28,  s.  4.  The  parties  at- 
tended before  Maule,  J.,  when  it  was  insisted  on  the  part  of  the  lessor 
of  the  plaintiff,  that  the  provision  in  the  act  referred  to  applied  only  to 
tenants  or  their  assigns^  neither  of  which  characters  was  filled  by  the  de- 
fendants, inasmuch  as  Steel  had  reserved  to  himself  a  reversion  of  two 
days.  The  learned  judge  made  an  order,  limiting  it  however  to  the  for- 
feiture for  non-payment  of  rent. 

Bylesy  Serjt.,  (on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  re- 
scind that  order,  on  the  ground  above  referred  to. 

Ta^ourdy  Serjt.  with  whom  was  Addisony)  now  showed  cause.  He 
courts  were  in  the  habit  of  exercising  an  equitable  jurisdiction  to  staypro- 
ceedings  in  ejectment,  on  payment  of  the  rent  and  costs,  before  the  pass- 
ing of  the  statute  4  6.  2,  c.  28.  Dawnes  v.  7V<nier,(a)  Smith  v.  Parbt 
10  Mod.  383.  And  in  Roe  d.  West  v.  Davisy  7  East,  363,  and  Doe  d 
Harris  v.  Masters^  2  B.  &  C.  490,  4  D.  &  R.  45,  the  statute  is  treated  as 
confirmatory  of  a  power  already  inherent  in  the  courts,  in  cases  of  appli- 
*625i  ^^^^^^  made  before  trial.  •The  defendants  are  clearly  within 
•I    s.  2  :{b)  and  it  would  operate  a  monstrous  hardship  if  they  should 

(a)  Cited  by  Holt,  C.  J.,  2  8alk.  597. 

(6)  Which,  after  reciting  that  **  great  inconvenienciea  do  frequently  happen  to  \vman  vi 
landlorda,  in  casea  of  re-entry  for  non-payment  of  rent,  by  reaaon  of  the  many  nioetiet  thtl 
attend  re-entriea  atoonunon  law ;  and  fbrasmuch  aa  when  a  legal  re-entiy  ia  made,  the  kodbnl 
or  leaaor  muat  be  at  the  expenae,  charge,  and  delay  of  recovering  in  ejectment,  before  he  cu 
obtain  the  actual  poaaearion  of  the  demised  premiaea;  and  it  often  happena,  that,  aHer  lodbi 
re-entry  made,  the  leawe  or  bia  aaaignee,  upon  one  or  more  billa  filed  in  a  eonrt  of  equity,  not 
only  holda  oat  the  leaaor  or  landlord,  by  an  injunction,  from  recovering  the  poawaiinn,  bat 
likewiae  pending  the  aaid  auit,  do  run  much  more  in  arrear,  without  giving  any  aacnri^ftr  tht 
rente  due  when  the  aaid  re-entry  waa  made,  or  which  ahall  or  do  afkerwarda  incn/*— aoad^ 
M  that,  in  all  caaea  between  landlord  and  tenant,  aa  often  aa  it  ahall  happen  that  one  halfjatf'* 
rent  ahaU  be  in  arrear,  and  the  landlord  or  leaaor  to  whom  the  aame  ia  due,  hath  ligh^  by  li"'i 
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be  held  not  to  be  within  the  remedial  clause,  s.  4.  [Tindal,  *C.  J.  r«cna 
The  difficulty  is,  that  there  is  no  privity  of  estate  between  the  de-  ^ 
fendants  and  the  landlord.]  The  defendants  stand  in  the  place  of  the 
lessee,  on  whose  behalf  the  application  is  substantially  made.  [Cres^ 
WELL,  J.  It  certainly  is  not  easy  to  see  why  they  should  be  entitled  to 
relief  in  equity,  and  not  at  law.]  In  Doe  d.  WhUfisld  v.  itoe,  3  Taunt. 
402,  it  was  held  that  the  mortgagee  of  a  lease  has  the  same  title  to  relief 
against  an  ejectment  for  non-payment  of  rent,  and  upon  the  same  terms, 
as  the  lessee  against  whom  the  recovery  is  had.  Tindal,  C.  J.  That  was 
before  the  case  of  Williams  v.  Bosanquet^  1  Brod.  &  B.  238,  3  J.  B.  Moore, 
500.  Erle,  J.  I  incline  to  think  that  the  word  <<  tenant"  in  the  statute 
is  used  in  the  modern  sense — the  sense  in  which  it  is  used  in  the  pro- 
ceedings in  ejectment.]  The  statute  must  have  intended  to  give  to  the 
tenant  a  remedy  commensurate  with  the  right  given  to  the  landlord. 

*Byle8j  Serjt.,  in  support  of  the  rule..^  The  defendants,  no  r«go7 
doubt,  may  have  relief  in  equity,  as  they  might  have  had  if  the 
case  had  occurred  before  the  statute,  the  effect  of  which  was,  not  to 
extend,  but  to  restrain  the  relief  before  given.  Sect.  3, — ^which  was* 
evidently  intended  for  the  relief  of  the  landlord — Enacts,  <<  that,  in  case 
the  said  lessee  or  lessees,  his,  her,  or  their  assignee  or  assignees,  or  other 

to  re-enter  for  Um  non-payment  tliereo^  sach  landlord  or  le«or  ihall  and  may,  without  any 

formal  demand  or  re-entry,  serve  a  declaration  in  ejectment  for  the  recovery  of  the  demiaed 

prenusea,  or,  in  case  the  tame  cannot  be  legally  served,  or  no  tenant  be  in  actaal  poaseaaion  of 

the  pramiaea,  then  to  affix  the  aame  upon  the  door  of  any  demised  meaanage ;  or,  in  case  aucb 

ejectment  ahall  not  be  for  the  recovery  of  any  meaauage,  then  upon  aome  notorioua  place  of  tha 

lands,  tenements,  or  hereditamenta,  compriaed  in  auch  declaration  in  ejectment ;  and  auch  affix* 

ing  shall  be  deemed  legal  aervice  thereof;  which  aervioe  or  affixing  auch  declaration  in  ejecU 

Bent  ahall  aland  in  the  place  and  atead  of  a  demand  and  re-entry ;  and,  in  caae  of  judgment 

against  the  caaual  ejector,  or  nonauit  for  not  confeasing  lease,  entry,  and  ouater,  it  ahall  be  made 

tppear  to  the  court  where  the  aaid  auit  ia  depending,  by  affidavit,  or  be  proved  oj)on  the  trial, 

in  caae  the  defendant  appeara,  that  half  a  year'a  rent  was  due  before  the  said  declaration  waa 

•nved,  and  that  no  aufficient  distress  was  to  be  found  on  the  demised  premises,  countervailing 

the  arrears  then  due,  and  that  the  leaaor  or  leaaora  in  ejectment  had  powe^"  to  re-enter ;  then  and 

hi  every  such  ease  the  lessor  or  lessors  in  ejectment  shall  recover  judgment  and  execution,  in 

the  sams  manner  as  if  the  rent  in  arrear  had  been  legally  demanded,  and  a  re-entry  made;  and, 

in  caae  the  leaaee  or  leaaees,  hia,  her,  or  their  aaaignee  or  aasigneea,  or  the  person  or  penont 

ctaontng  or  deriving  under  the  taid  kates,  ahall  permit  and  aufier  judgment  to  be  had  and  reeo- 

^f^nd  on  auch  ejectment,  and  execution  to  be  executed  thereon,  without  paying  the  rent  and 

vreara,  together  with  full  coata,  and  without  filing  any  bill  or  billa  for  relief  in  equity  within 

ox  calendar  montha  after  auch  execution  executed ;  then  and  in  auch  caae  the  said  lessee  or 

wasBea,  hia,  her,  or  their  aaaignee  or  haaig^ees,  and  all  other  peraom  daumng  and  deriving  undtr- 

the  9aid  leate,  ahall  be  barred  and  forecloaed  from  all  relief  or  remedy  in  law  or  equity,  other 

than  bjr  writ  of  error  for  reveraal  of  auch  judgment  in  caae  the  aame  ahall  be  erroneoua,  and  the 

>ud  timdlord  or  leaser  ahall  from  thenceforth  hold  the  said  demised  premises  discharged  from 

*Qch  ieaae;  and  if  on  such  ejectment  verdict  shall  pass  for  the  defendant  or  defendants,  or  tha 

plaintiff  or  plaintiffi  shall  be  nonsuited  therein,  except  for  the  defendant  or  defendanta  not  con- 

'^'nng  Ieaae,  entry,  and  ouster,  then  in  every  auch  caae  auch  defendant  or  defendanta  ahall  have 

ud  recover  his,  her,  and  their  full  coata:  Provided  alwaya^  that  nothing  herein  contained  ahall 

extend  to  bar  the  right  of  any  mortgagee  dr  mortgagees  of  auch  lease,  or  any  part  thereof,  who 

*hall  not  be  in  poasession,  ao  aa  auch  mortgagee  or  mortgageea  ahall  and  do  within  aix  calendar 

i&OQths  after  auch  judgment  obtained  and  execution  executed,  pay  all  rent  in  arrear,  and  all  costs 

^  damagea  auatained  by  auch  leaser,  peraon  or  persons  entitled  to  the  remainder  or  reversion 

>>  iforesaid,  and  perform  all  the  covenanta  and  agreements  which,  on  the  part  and  behalf  of  the 

Int  leaaee  or  leasees,  an  or  ought  to  be  peiformed." 
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person  or  persons  claiming  any  right,  title,  or  interest,  in  law  or  equity, 
of,  in,  or  to  the  said  lease,  shall,  within  the  time  aforesaid,  file  one  oi 
more  bill  or  bills  for  relief  in  any  court  of  equity,  such  person  or  persons 
shall  not  have  or  continue  any  injunction  against  the  proceedings  at  law 
on  such  ejectment,  unless  he,  she,  or  they  do  or  shall,  within  forty  days 
next  after  a  full  and  perfect  answer  shall  be  filed  by  the  lessor  or  lesson 
of  the  plaintiff  in  such  ejectment,  bring  into  court,  and  lodge  with  the 
proper  officer,  such  sum  and  sums  of  money  as  the  lessor  or  lessors  of  the 
plaintiff  in  the  said  ejectment  shall,  in  his,  her,  or  their  answer,  swear  to 
be  due  and  in  arrear,  over  and  above  all  just  allowances,  and  also  the 
costs  taxed  in  the  said  suit,  there  to  remain  till  the  hearing  of  the  cause, 
or  to  be  paid  out  to  the  lessor  or  landlord  on  good  security,  subject  to 
the  decree  of  the  court ;  and,  in  case  such  bill  or  bills  sliall  be  filed 
within  the  time  aforesaid,  and  after  execution  is  executed,  the  lessor  or 
lessors  of  the  plaintiff  shall  be  accountable  only  for  so  much  and  no  more 
as  he,  she,  or  they  shall  really  and  bond  Jide^  without  fraud,  deceit,  oi 
wilful  neglect,  make  of  the  demised  premises  from  the  time  of  his,  her, 
or  their  entering  into  the  actual  possession  thereof;  and,  if  what  shall  be 
so  made  by  the  lessor  or  lessors  of  the  plaintiff  happen  to  be  less  than  the 
rent  reserved  on  the  said  lease,  then  the  said  lessee  or  lessees,  his,  her, 
or  their  assignee  or  assignees,  before  he,  she,  or  they  shall  be  restored 

*6281    ^^  ^^*  ^^^^  ^^  ^^^^^  possession  or  possessions,  *shall  pay  suck 
lessor  or  lessors,  or  landlord  or  landlords,  what  the  money  so  by 
them  made  fell  short  of  the  reserved  rent  for  the  time  such  lessor  or  leasois 
of  the  plaintiff,  landlord  or  landlords,  held  the  said  lands."   Then  comes 
sect.  4,  which,  for  the  relief  of  the  tenant,  provides  and  enacts  <(  that,  if 
the  tenant  or  tenants j  his,  her,  or  their  assignee  or  assignees^  do  or  shall,  at 
any  time  before  the  trial  in  such  ejectment,  pay  or  tender  to  the  lessor  or 
landlord,  his  executors  or  administrators,  or  his,  her,  or  their  attorney  in 
that  cause,  or  pay  into  the  court  where  the  same  cause  is  dependmg,  aO 
the  rent  and  arrears,  together  with  the  costs,  then,  and  in  such  case,  all 
fiirther  proceedings  on  the  said  ejectment  shall  cease  and  be  diseon- 
tinned ;  and,  if  such  lessee  or  lessees,  his,  her,  or  their  executors,  admi- 
nistrators, or  assigns,  shall,  upon  such  bill  filed  as  aforesaid,  be  relieved 
in  equity,  he,  she,  and  they  shall  have,  hold,  and  enjoy  the  demised  lauds 
according  to  the  lease  thereof  made,  without  any  new  lease  to  be  thereof 
made  to  him,  her,  or  them.''    Thess  defendants  are  not  within  the  pro* 
tection  of  that  clause,  even  assuming  the  word  «<  tenant"  there  to  mean 
«<  tenant  in  possession,"  as  has  been  suggested ;  for  they  defend,  under 
the  rule,  as  landlords.     That,  however,  clearly  is  not  the  sense  in  ivhich 
the  word  tenant  is  used  in  the  act.     [Cresswell,  J.    It  certainly  is  used 
in  that  sense  in  one  part  of  sect.  2.]    fn  this  clause  it  means  no  more 
than  (<  lessee."    If  the  court  extend  the  remedy  to  the  sub-lessee,  thej 
will  give  it  to  one  who  is  not  bound  to  perform  the  covenants  in  the  lease, 
and  to  whom,  therefore,  the  act  never  could  have  been  intended  to  apply* 
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Ikmes  r.  Urnietf  2  Salk.  597,  and  Smith  ▼.  ParkSf  10  Mod.  383,  are 
na  authorities  for  this  application.  In  the  former,  the  court  stayed  the 
proceedings,  upon  the  drfendant's  accepting  a  new  lease,  *(the  r«g29 
entry  patting  an  end  to  the  original  term,)  and  sealing  a  coun- 
terpart,  in  addition  to  bringing  the  amount  of  rent  into  court.  And  as  to 
Roe  d.  West  ▼.  Daois^  7  East,  363,  and  Doe  d.  Harris  v.  Masters^  2  B.  & 
C.  490,  4  D.  &  R.  45,  it  was  enough  to  hold  in  those  cases  that  an 
application  a/?er  trial  was  too  late :  they  determined  nothing  more. 

TiKDAL,  C.  J.    We  must  not  decide  this  case  upon  the  particular  cir- 
cumstances of  difficulty  in  which  the  landlord  has  placed  himself  by  his 
omission  to  stipulate  in  the  leases  for  a  right  of  recently  for  other  breaches 
besides  non-payment  of  rent ;  and  our  decision  must  be  the  same  as  tf 
all  the  other  covenants  had  been  duly  performed.    The  difficulty  in  whi  ib 
the  lessor  of  the  plaintiff  finds  himself,  arises  from  hb  own  neglect  in  wA 
extending  the  proviso  for  re-entry  to  the  case  of  a  breach  of  any  of  the 
covenants,  or  in  not  restraining  the  lessee  from  sub-letting.     The  ques- 
tion turns  more  immediately  upon  the  fourth  section  of  the  statute.    We 
are  not,  however,  limited  to  the  consideration  of  that  clause,  but  are  at 
liberty  to  resort  to  any  other  part  of  the  act,  in  order  to  see  whether  the 
words  « tenants  or  assigns''  are  to  bear  the  limited  construction  con- 
tended for -on  the  part  of  the  lessor  of  the  plaintiff.    Comparing  the  terms 
of  the  fourth  section  with  those  of  the  second,  it  seems  to  me  that  the 
word  (« tenant"  is  large  enough  to  embrace  an  under-lessee.    By  section 
2,  a  provision  is  made  in  favour  of  the  landlord — that,  t&  in  case  the  lessee 
or  lessees,  his,  her,  or  their  assignee  or  assignees,  or  other  person  or  per* 
ions  daindng  or  derwing  titk  under  the  said  leases^  shall  permit  and  suffer 
judgment  to  be  had  and  recovered  on  such  ejectment,  and  execution  to 
be  executed  thereon,  without  paying  the  rent  and  *arrears,  together    r«gQA 
with  full  costs,  and  without  filing  any  bill  or  bills  for  relief  in  equity    '* 
withm  six  calendar  months  afier  such  execution  executed,  then,  and  in 
sndi  case,  the  said  lessee  or  lessees,  his,  her,  or  their  assignee  or  assignees, 
uid  all  other  persons  claiming  and  deriving  under  the  said  lease,  shall 
be  barred  and  foreclosed  from  all  relief  or  remedy  in  law  or  equity,  other 
than  by  writ  of  error  for  reversal  of  such  judgment,  in  case  the  same 
^1  be  erroneous ;  and  the  said  landlord  or  lessor  shall  from  thenceforth 
bold  the  said  demised  premises  discharged  from  such  lease."    The  per- 
sons who  are  thus  debarred  of  remedy  are,  the  lessee  or  lessees,  his,  her, 
or  their  assigns,  or  sub-lessees,  or  other  persons  claiming  or  deriving 
under  the  lease.     And,  when  we  come  to  section  4 — ^which  was  in- 
tended for  the  benefit  of  the  tenant  or  lessee — one  would  naturally  expect 
to  find  its  terms  co-extensive  with  those  of  the  previouj  section,  and 

sufficient  to  embrace  all  those  whose  remedy  was  thereby  barred.    The 
Words  are:  «if  the  tenant  or  tenants,  his,  her,  or  their  assignee  or 

assignees,  do  or  shall,  at  any  time  before  the  trial  in  such  ejectment,  pay 

or  tender  to  the  lessor  or  landlord,  his  executors  or  administrators,  or  hii^ 
VOL.  I,  50 
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her,  or  their  attorney  in  that  cause,  or  pay  into  the  court  where  flie 
cause  is  depending,  all  the  rent  and  arrears,  together  with  the  costs,  then, 
and  in  such  case,  all  further  proceedings  on  the  said  ejectment  shall  cease 
and  be  discontinued."  It  seems  to  me  that  it  would  be  singular  to  hoid 
that  a  stricter  and  closer  sense  is  to  be  given  to  the  word  <«  tenant''  m 
section  4,  which  is  dealing  with  the  relief  to  be  afforded  to  the  lessee 
and  those  claiming  under  the  lessee,  than  in  section  2,  which  depnTes 
of  remedy  both  lessees  and  sub-lessees.  It  is  further  to  be  obsenred, 
that  the  fourth  section  does  not,  in  terms,  require  the  rent  to  be  paid  by 
^6^11  ^^  person  from  whom  it  *is  due;  the  requisites  of  the  act 
would  be  as  well  answered  by  a  payment  by  an  intermediate 
party.(a)  I  am  therefore  of  opinion  that  the  fourth  section — which  b  a 
remedial  one,  and  is  to  be  construed  accordingly — does  comprehend  per- 
sons circumstanced  like  these  defendants,  and  consequently  that  this  rule 
diould  be  discharged. 

CoLTMAN,  J.  This  case  has  been  ingeniously  argued  on  the  part  of 
the  lessor  of  the  plaintiff;  but  it  appears  to  me  that  the  argument  used 
seeks  to  enforce  too  critical  a  construction  of  the  statute.  The  mam 
objects  of  the  act  were,  the  more  easy  recovery  of  rents,  and  the  renewal 
of  leases — securing  to  the  landlord  the  rent  due  in  respect  of  the  land, 
without  reference  to  any  other  covenants  in  the  lease.  Our  construction 
should  be  such  as  to  forward  those  objects,  and  not  such  as  to  restrain 
the  effect  of  it  on  account  of  some  difficulty  which  it  was  not  the  inten- 
tion of  the  act  to  relieve  against.  The  argument  we  have  heard  is  founded 
mainly  on  the  omission  from  sect.  4  of  the  words  <<  or  other  person  or 
persons  claiming  or  deriving  under  the  said  leases,"  which  are  found  in 
sect.  2,  and  which,  it  is  said,  would  also  have  been  found  in  sect.  4,  if 
such  had  been  the  intention  of  the  legislature.  The  argument  would 
have  had  more  weight  if  the  expression  had  been  <<  lessee  or  lessees,  or 
his,  her,  or  their  assignee  or  assignees,"  as  in  the  previous  section ;  bat 
the  fourth  section  changes  the  phraseology,  and  substitutes  for  lessee  or 
*6321  ^^^^^^'  '^  tenant  or  tenants,"  which  latter  words  *admit  of  a  far 
^  more  enlarged  interpretation.  The  second  section  also  speaks  of 
a  « tenant  in  actual  possession  of  the  premises,"  which  is  a  much  more 
extended  description  than  <<  lessee  or  lessees."  The  construction  we  are 
now  putting  upon  the  act  gives  to  the  landlord  all  the  advantages  it  was 
intended  to  give  him,  viz.,  security  for  the  payment  of  his  rent  For 
these  reasons,  I  think  there  is  no  ground  for  setting  aside  my  brother 
Maule's  order. 

Oresswell,  J.  The  order  is  couched  in  guarded  terms,  to  relieve  &e 
defendants  from  the  forfeiture  by  reason  of  non-payment  of  rent :  and  i* 

(a)  So,  in  a  case  of  a  mesnaltj,  when  the  tenant  paravaile  was  distrained  apon  by  the  lord 
parmmoant,  the  mesne,  or  intermediate,  tenant  might  pay  the  rent,  or  might,  if  the  lord  refiiM' 
to  receive  the  rent,  put  his  own  cattle  into  the  pound  in  substitution  for  the  cattle  of  his  tsosst* 
In  the  principal  case,  however,  the  party  willing  to  pay  the  rent  is  not  the  intermediate  fenis^ 
Imt  the  tenant  paravaile. 
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b  with  a  yiew  to  that  point  only  that  we  are  called  upon  to  put  a  con* 
straction  upon  the  statute.    My  brother  Byks  points  out  a  great  hardship 
on  the  landlord,  inasmuch  as  the  sub*lessee  is  under  no  liability  to  him. 
Our  construction,  however,  would  be  the  same,  even  if  the  lease  had ' 
contained  a  proviso  for  re-entry  for  a  breach  of  any  of  the  covenants ; 
for,  if  there  be  any  other  ground  of  forfeiture  than  the  non-payment  of 
rent,  the  order  does  not  interfere  with  it ;  and  if  the  lessor  is  damaged  by 
reason  of  the  insufficiency  of  the  proviso  for  re-entry,  that  is  his  own  fault. 
We  cannot  take  into  consideration  the  nature  and  contents  of  the  under- 
lease.   Now,  the  statute  contemplates  two  states  of  things.     The  second 
section  gives  certain  facilities  to  the  landlord.    It  supposes  an  action  of 
ejectment  brought  by  him  for  the  non-payment  of  rent ;  and  enacts,  that, 
in  case  the  lessee  or  assignee,  or  other  person  claiming  or  deriving  under 
the  lease,  allows  the  action  to  go  on  to  judgment  and  execution,  without 
paying  the  rent  and  costs,  and  without  filing  any  bill  for  relief  in  equity 
within  six  months  after  such  execution  executed,  then  the  lessee  or 
assignee,  or  other  person  claiming  and  deriving  under  the  lease,  shall  be 
barred  from  all  relief  or  remedy  in  law  "^or  equity.    Sect.  3  pro-     r^goo 
vides,  that,  in  case  the  said  « lessee  or  lessees,  his,  her,  or  their 
assignee  or  assigns,  or  other  person  or  persons  claiming  any  rights  iiikj  or 
interest  in  law  or  eqwUy,  of^  in^  or  to  the  said  lease^^^  shall,  within  the  time 
mentioned  in  the  previous  section,  file  a  bill  in  equity  for  relief,  unless 
he  shall,  within  forty  days  after  the  filing  of  the  answer,  pay  the  rent  and 
costs  into  court,  he  shall  not  have  an  injunction  to  restrain  the  proceed- 
ings at  law.     That  section  applies  to  proceedings  in  equity  c^ler  judg- 
ment.   The  fourth  section  applies  to  the  case  of  a  party  coming  to  the 
court  in  which  the  action  is  brought,  for  relief  ft^^^re  judgment.    In  the 
latter  part  of  sect.  2,  the  phrase  is  changed,  the  words  <<  or  other  person 
or  persons  claiming,"  &c.,  being  omitted.    A  similar  change  of  phrase 
is  to  be  observed  in  sect.  4 ;  it  begins  with  enacting  « that,  if  the  tenant 
or  tenants f  his,  her,  or  their  assignee  or  assigns,  do  or  shall  at  any  time 
before  the  trial  in  such  ejectment  pay,  or  tender,  to  the  lessor  or  land- 
lord, his  executors  or  administrators,  or  his,  her,  or  their  attorney  in  that 
cause,  or  pay  into  the  court  where  the  same  cause  is  depending,  all  the 
rent  and  arrears,  together  with  the  costs,  then  and  in  such  case  all  further 
proceedings  on  the  said  ejectment  shall  cease  and  be  discontinued :"  ano 
then  it  goes  on — «and  if  such  lessee  or  fessees,his,  her,  or  their  executors, 
administrators,  or  assigns,  shall,  upon  such  bill  filed  as  aforesaid,  be 
relieved  in  equity,  he,  she,   and  they  shall  have,  hold,  and  enjoy 
the  demised  lands  according  to  the  lease  thereof  made,  without  any 
new  lease  to  be  thereof  made  to  him,  her,  or  them."    The  second  ana 
third  sections  clearly  applying  to  sub-lessees,  why  should  not  the  fourth, 
^80,  the  words  of  which  are  large  enough  to  embrace  them  ?    I  think, 
that,  in  order  to  put  a  consistent  construction  upon  the  whole  act,  we 
^  constrae  th6  word  <<  tenant"  as  meaning  something  more  than 
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•  *or  assignee.    For  these  reasons,  I  think  the  order  made  by  my 

•■  brother  Maule  ought  to  stand. 
.  Erle,  J.  I  also  am  of  opinion  that  the  order  in  question  ongnt  to 
stand.  The  legislature  contemplated  the  reservation  of  a  ri^t  of  le- 
entry  as  a  mode  of  enforcing  the  payment  of  rent.  Therefore  it  providesi 
that,  where  the  lessor  brings  an  action  of  ejectment  founded  upon  a  for* 
feiture  for  non-payment  of  rent,  if  the  tenant  pays  the  rent  and  costs 
before  trial,  the  contract  is  to  be  considered  as  having  been  performed, 
and  the  tenancy  under  the  lease  shall  continue.  Construing  the  statute 
with  a  view  to  this  relief,  it  appears  to  me  that  our  decision  is  fully  borne 
out.  The  second  section  uses  the  expression  <<  tenant  in  possession  of 
the  premises."  Any  person  may  be  the  tenant  in  possession  in  an  eject- 
ment :  and  it  seems  to  me  that  the  word  « tenant,"  in  sect.  4,  is  used  in 
this  modern  sense,  meaning  the  person  against  whom  the  ejectment  is 
brought. 

Regard  being  had  to  the  various  modes  of  expression  adopted  in  these 
three  sections,  I  think  it  is  quite  clear  that  the  word  «<  tenant"  in  sect  4 
is  used  in  a  much  wider  sense  than  lessee.  Rule  discharged. 


•635]  ♦AYLING  v.  GfOLDRING.    May  8. 

The  plaintiff  io  an  action  of  crim.  con.  having  been  nonsuited  in  conaeqoenoe  of  the 

absence  of  his  attorney,  the  court  granted  a  new  trial  on  payment  of  costs,  as  between  att» 
ney  and  client,  it  appearing  that  another  action  might  be  barred  by  the  statute  of  limitaliaB^ 
and  the  plaintiff  be  thereby  precluded  from  taking  ulterior  proceedings. 

This  was  an  action  for  criminal  conversation.  The  writ  was  sued  oat 
on  the  16th'  of  May,  1844.  Notice  of  trial  was  given  for  the  next  Sum- 
mer assizes  for  Sussex ;  but  the  plaintiff's  attorney,  being  unable  to  dis- 
cover the  place  of  abode  of  certain  witnesses  whose  testimony  he  deemed 
material,  countermanded  such  notice.  He  again  gave  notice  of  trial  for 
the  last  Spring  assizes,  and  employed  another  attorney  to  set  the  came 
down  for  trial,  he  himself  being  obliged  to  proceed  to  Chichester  aod 
elsewhere  to  collect  his  witnesses.  On  reaching  Lewes  in  the  afternoon 
of  the  day  after  the  commission-day,  which  he  was  unable  to  do  sooner, 
he  found  that,  owing  to  the  cause  having  been  entered  earlier  than  he 
had  expected  it  to  be  entered,  it  had  already  been  called  on,  and  tbe 
plaintiff  nonsuited. 

C.  Jonef,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
set  aside  the  nonsuit,  and  for  a  new  trial,  on  payment  of  costs.  Tl^ 
affidavit  upon  which  he  moved  detailed  the  above  facts,  and  fiiitlier 
stated,  that,  unless  the  nonsuit  were  set  aside,  the  plaintiff  would  be  with- 
out remedy,  inasmuch  as  his  cause  of  action  would  be  barred  by  tbe 
statute  of  limitations. 

Chawnelly  Serjt.,  having  showed  cause,  and  C  Jonet,  Serjt.,  baring 
been  heard  in  support  of  the  rule, 
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TiNDAL,  C.  J.y  said — ^If  this  had  been  a  case  where  the  nonsuit  was  the 
result  of  negligence  on  the  part  of  the  plaintiff's  attorney,  so  that  the 
client  could  have  an  action  against  him,  and  so  recover  to  the  full  extent 
Vo  which  he  was  thereby  damnified,  I  should  not  have  been  dis*  r«fiQg 
posed  to  interfere.  But,  in  this  form  of  action,  which  may  be  in-  ** 
tended  as  a  preliminary  step  to  ulterior  proceedings,  and  where  the 
consequences,  as  regards  the  future  comfort  and  happiness  of  the  man, 
are  so  serious,  I  do  not  think  he  ought,  under  the  circumstances,  to  be 
shut  out  from  the  opportunity  of  trying  the  cause.  Upon  the  terms, 
therefore,  of  his  paying  the  costs  as  between  aitomey  and  cUenif  I  think 
this  rule  should  be  made  absolute. 

The  rest  of  the  court  concurred.  Rule  absolute  accordingly. 


BROOKS  i;.  ROBERTS.    May  8. 

ifter  regular  appearance  enterrd  for  the  defendant,  aer.  ttat^  a  motion  to  aet  aride  the  deelarap 
tioD  and  aubaeqaent  prooeedinga  on  the  ground  that  the  defendant  haa  not  been  aenred  with 
prooeai,  ia  too  late.    The  application  ahould  have  been,  to  aet  aaide  the  appearance. 

Shee,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling  on 
the  plaintiff  to  show  cause  why  the  declaraHan  and  subsequent  proceedings 
m  this  action  should  not  be  set  aside,  upon  an  affidavit  that  the  defend- 
ant had  never  been  served  with  any  process,  and  that  the  receipt  of  the 
notice  of  declaration  was  the  first  intimation  he  had  of  an  action  having 
been  commenced  against  him  at  the  suit  of  the  above-named  plaintiff. 

ChanneU^  Seijt.,  now  showed  cause,  upon  affidavits  detailing  the  cir- 
cumstances under  which  the  service  of  the  writ  of  summons  was  supposed 
to  have  been  effected,  and  stating  that  an  appearance  was  duly  entered 
for  the  defendant  according  to  the  statute  on  the  26th  of  April  last.  He 
iubmitted,  that,  there  being  a  regular  ^appearance  on  the  files  of  rago*^ 
the  court,  the  declaration  must  be  taken  to  hare  been  well  filed, 
and  consequently  that  the  motion  was  misconceived. 

Shetf  Serjt.,  in  support  of  his  rule,  insisted  that,  inasmuch  as  an  ap- 
pearance according  to  the  statute  could  only  be  entered  upon  a  personal 
service  of  the  writ  of  summons,  and  there  had  been  no  such  service,  the 
defendant  was  entitled  to  treat  the  appearance  as  a  nullity. 

Ti5DAL,  C.  J.  This  rule  must  be  discharged.  There  being  a  seem- 
iagly  regular  appearance  in  the  books  of  the  court,  if  that  has  been 
entered  without  authority,  the  application  should  have  been  to  set  it  aside. 
There  is,  so  long  as  the  appearance  remains,  no  irregularity  in  the  deckh 
ntitm.  In  Hesher  t.  Jarmaine^  3  Tyrwh.  381,  1  C.  &  M.  408,  where  a 
tortt  was  irregular,  and  the  defendant  moved  to  set  aside  the  service  for 
imgularity,  the  court  dischaiged  the  rule ;  Baylet,  B.,  saying — <«  If  in 
this  case  you  had  applied  to  set  aside  the  writ  and  service,  or  writ  ot 
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service,  the  court  might  hare  made  the  role  absolute  as  to  the  oneithou^ 
not  as  to  the  other.  In  this  case  a  true  copy  of  the  writ  has  been  didy 
served.  If  it  had  not  been  a  true  copy,  or  if  it  had  not  been  propeily 
served,  we  should  have  set  aside  the  service  for  irregularity.  Wheie 
you  object  to  the  service  of  the  writ,  you  ought  to  show  some  deficiency 
in  the  service.^^  That  case  was  decided  in  the  year  1833.  In  1835, 1 
find  another  case  of  Edwards  v.  Danks^  4  Dowl.  P.  C.  357,  where  pro- 
ceedings were  taken  on  a  bail-bond  before  default  in  the  original  action, 
and  it  was  held  that  the  mode  of  taking  the  objection  was,  by  moving  to 
set  aside  the  writ  itself,  and  not  the  service  of  it ;  Lord  Abingeb  ob- 
«goQ-i    serving — *<<  This  motion  supposes  a  defect  in  the  service^  whidi 

.  ^  does  not  exist."  So,  here,  this  motion  supposes  yn  irregularity 
in  the  declaration,  for  which  there  is  no  warrant.  The  fault,  if  fault  there 
be,  is  higher  up,  viz.,  in  the  appearance.  The  motion  should  have  ad- 
dressed itself  to  that. 

The  rest  of  the  court  concurred  Rule  discharged. 


MURRAY  i;.  SILVER.    May  8. 

A  rule  to  ducontinae  cannot  be  taken  out  during  a  rule,  with  a  stay  of  prooeedfaigb 

The  defendant  having  obtained  a  rule  rdsi  for  judgment  as  in  case  of 
a  nonsuit,  which  was  drawn  up  in  the  usual  form,  with  a  stay  of  proceed- 
ings, the  plaintiff*,  pending  that  rule,  took  out  a  rule  to  discontinue  upon 
payment  of  costs. 

Dowlingf  Seijt.,  on  a  former  day,  obtained  a  rule  -calling  upon  the 
plaintiff  to  show  cause  why  the  rule  to  discontinue  should  not  be  set 
aside,  with  costs,  on  the  ground  that  it  was  a  proceeding  in  the  cause, 
taken  whilst  the  proceedings  were  stayed  by  the  former  rule.  He  cited 
Lowe  V.  Peacockj  Barnes,  316.  There,  the  defendants  obtained  a  nile 
to  show  cause  why  judgment  as  in  case  of  a  nonsuit  should  not  be  en- 
tered. The  plaintiff  afterwards  had  a  rule  to  show  cause  ^y  he 
should  not  have  leave  to  discontinue,  which  was  enlarged ;  and  both 
rules  came  on  together.  The  court  held  the  application  for  leave  to 
discontinue  after  the  first  motion,  wrong,  and  made  the  rule  absolute  for 
a  nonsuit. 

'^6391  ^ChanneUf  Serjt.,  now  showed  cause.  Where  a  defendant 
applies  to  the  court  for  relief,  he  is  entitled,  upon  notice  to  tbe 
other  side,  to  a  stay  of  proceedings,  the  object  of  the  rule  being  diat  he 
shall  not  be  placed  in  peril  by  the  proceeding  of  his  opponent  in  tbe 
mean  time.  That  rule,  however,  can  have  no  application  to  a  case  of 
this  sort,  the  rule  to  discontinue  not  being  a  proceeding  in  the  cause, 
out  an  abandonment  of  u.  The  case  of  Lowe  v.  Peacock  can  hardly  be 
considered  an  authori^. 
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IkjfW^Oigy  Seijt.,  in  support  of  his  rule.  It  is  difficult  to  conceiTe  how 
a  rule  made  in  a  cause  can  be  deemed  other  than  a  proceeding  in  the 
cause.  As  well  might  it  be  contended  that  a  final  judgment  is  not  a 
proceeding.  [Cresswell^  J.  The  rule  to  discontinue  is  a  rule  absolute; 
in  Lowe  v.  Peacock  it  appears  to  have  been  a  rule  nisi.]  The  rule  to  dis- 
continue,  in  modem  practice,  is  a  side-bar  rule  obtained  without  the 
consent  of  the  court.  Although  in  form  a  rule  absolute,  it  does  not  ope* 
rate  a  discontinuance  until  the  costs  are  taxed  and  paid. 

TiNDAL,  C.  J.  It  is  difficult  to  say  that  taking  out  a  rule  to  discon- 
tinue, is  not  taking  a  step  in.  the  cause.  In  order  to  perfect  it,  the  plain* 
tiff  must  go  on  and  procure  the  costs  to  be  taxed  ;  which  clearly  would 
be  taking  a  proceeding  in  the  cause.  And,  as  there  is  a  case  upon  the 
subject,  the  authority  of  which  I  do  not  see  reason  enough  to  dispute,  I 
think  the  rule  must  be  made  absolute. 

The  rest  of  the  court  concurred.  Rule  absolute. 


♦GIBBS  V.  TUNALEY.    May  8.  [•640 

Tie  ooart  wiU  not  allow  additional  affidavits  to  be  filed  in  tuppoit  of  a  motion  for  a  new  trial» 

after  the  expiration  of  the  time  for  moving, 
lo  an  action  against  a  surgeon  for  negligence,  whereby  the  plaintilTlost  his  leg,  a  verdict  being 

foand  for  the  plaintiff  with  nominal  damages,  the  court  refused  to  grant  a  new  trial,  the 

judge  having  expressed  himself  satisfied  with  the  verdict 

This  was  an  action  upon  the  case  against  a  surgeon  for  negligence. 
At  the  trial  before  Parke,  B.,  at  the  last  assizes  at  Norwich,  it  appeared, 
that,  on  the  6th  of  August  last,  the  plaintiff,  a  boy  about  fourteen  years 
of  age,  who  was  working  on  the  Brandon  Railway,  received  a  severe  in- 
jury by  a  truck  going  over  his  ankle ;  that  the  foot  was  on  that  day 
bandaged  by  a  druggist  residing  at  Wymondham ;  and  that,  in  conse- 
quence (as  was  alleged  by  the  plaintiff's  witnesses)  of  the  improper  con- 
duct of  the  defendant, — a  surgeon  who  was  caUed  in  to  attend  the 
plaintiff, — in  permitting  the  bandage  to  remain  untouched  until  Monday 
the  12th  of  August,  the  foot,  by  reason  of  the  circulation  being  impeded 
by  the  undue  pressure,  mortified,  and  the  plaintiff  was  ultimately  obliged 
to  undergo  amputation  of  the  limb. 

The  defendant's  groom,  who  was  called  as  a  witness  on  the  part  of  the 
defendant,  swore,  amongst  other  things,  that  he  was  with  his  master  on 
Wednesday,  the  8th  of  August,  and  then  saw  him  remove  the  bandage 
from  the  plaintiff's  foot,  and  place  it  in  a  splint. 

The  learned  baron  told  the  jury,  that,  iif  they  thought  the  defendant 
haC  been  guilty  of  any  degree  of  negligence,  the  plaintiff  would  be  enti- 
tled to  nominal  damages ;  but  that^  if  they  were  of  opinion  that  the  loss 
of  the  plaintiff's  limb  was  attributable  to  the  defendant's  carelessness  and 
want  of  skill,  then  they  ought  to  give  serious  damages. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  one  fiothing* 
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*6411  *^y^i  Seijt.,  on  a  former  day  in  this  term,  moved  for  a  new 
''  trialy  on  the  ground  that  the  damages  "were  grossly  dispropoi* 
tioned  to  the  injury  sustained  from  the  defendant's  negligence  and  uoskil- 
fiilness ;  and  upon  affidavits  of  the  plaintiff  and  his  mother,  and  of  other 
persons,  (all  of  whom,  with  one  immaterial  exception,  were  called  at  the 
trial,)  impeaching  the  testimony  of  the  groom,  as  to  the  £ict  of  his  hsTing 
been  present  with  his  master  on  Wednesday,  the  8th  of  August,  and 
having  then  seen  him  remove  the  bandage  from  the  plaintiff's  foot,  and 
place  the  foot  in  a  splint ;  the  affidavits  of  the  plaintiff  and  his  mother 
distinctly  stating  that  the  foot  was  not  placed  in  a  splint  until  Thursday, 
the  9th,  and  the  bandages  not  removed  until  Monday,  the  12th. 

Cur.  adv.  vuU, 

On  the  fifth  day  of  the  term,  Byles  produced  additional  affidaTits, 
sworn  on  the  preceding  day,  but  only  just  received  in  London.  Hie 
court,  however,  refused  to  allow  them  to  be  filed  ;  Cresswell,  J.,  obserr- 
ing  that  the  courts  are  very  peremptory  in  rejecting  affidavits  not  deli- 
vered within  the  proper  time  for  moving. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  which  was  an  action  against  a  surgeon  for  negligence,  and 
in  which  the  plaintiff  had  a  verdict,  with  one  farthing  damages,  a  motion 
was  made  for  a  new  trial,  on  the  ground  of  the  inadequacy  of  the  damages, 
and  on  affidavits  in  contradiction  of  the  evidence  given,  on  the  defend- 
ant's behalf,  by  his  groom. 

It  is  not  usual  with  the  courts  to  grant  a  new  trial  on  the  ground  that 
the  damages  are  smaller  than  the  court  may  think  reasonable :  RmdaU  r. 
Haywardf  5  New  Cases,  424,  7  Scott,  407,  2  Am.  14.  And  in  the  case 
*6421  ^^  Hayward  v.  JVWo/on,  2  Stra.  940,  the  court  said  it  *was  never 
done.  At  any  rate,  a  new  trial  ought  not  to  be  granted  on  such 
a  ground,  unless  the  judge  who  tried  the  cause  is  dissatisfied  vrith  the 
smallness  of  the  damages,  which,  as  the  learned  judge  has  informed  us,  is 
not  the  case  in  the  present  instance. 

In  reference  to  the  second  ground  on  which  this  application  is  made, 
It  is  to  be  observed  that  the  evidence  given  by  the  witness  whose  testi- 
mony is  impeached,  cannot  be  looked  upon  as  evidence  commg  bj  sur- 
prise upon  the  plaintiff^  seeing  that  it  was  evidence  directly  applicable  to 
the  issue  which  the  plaintiff  came  to  try,  and  being  such  as  he  ought  then 
to  have  been  prepared  to  rebut.(a]  We  ought,  therefore,  not  to  grant  s 
new  trial,  unless  it  is  made  out,  dbat.  on  a  second  trial,  the  position  of 
the  plaintiff  vrill  be  materially  difierent  from  that  he  was  in  at  the  fonner 
trial. 

On  examining  the  affidavits  in  support  of  the  appbcacion,  it  appears  to 


(a)  Qm.  whether  the  fiMrt  of  the  bandegei  not  beiiig  removed  befcie  Monday,  would  «i<^ 
the  rableot  of  evidence  to  be  given  in  rkief;  and  whether  witnenee  to  diapiove  the  ■Nf' 
lemovai  on  Wedneaday,  would  have  been  aoaght  for  if  the  atatement  had  no  feowh^wa^* 
fret;  and,  whether,  aappoabg  the  mother  to  have  heard  the  groom'a  evidence,  it  if  p'*'* 
thai  iha  waM  Umdw  heisalf  w  s  witnMi  in  leplj  1 
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ns  tbat  the  only  affidavits  which  state  any  material  facts  tending  on  any 
solid  ground  to  impeach  the  testimony  of  the  defendant's  groom,  are,  the 
affidavits  of  the  plaintiff  himself,  which  cannot  be  used  on  a  second  trials 
and  that  of  the  plaintiff's  mother,  who  was  examined  on  the  plaintiff's 
behalf  on  the  last  trial,  and  might,  on  that  occasion,  have  given  in  court  (a) 
the  evidence  which  she  now  tenders  on  affidavit. 

We  think,  therefore,  that  there  is  in  this  case  90  sufficient  ground  foi 
granting  a  rule.  Rule  refused. 

(a)  See  note  to  preYiom  ptfs. 
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(/HCfff,  whether  a  genefel  notice  that  a  party  has  committed  an  act  of  bankrupted,  is  a  notice 
if  up  act  of  bankruplcj  within  the  meaning  of  the  statute  3  4t.  3  Viot.  c.  29. 

A  notice  to  the  following  efiect : — **  J.  8.  bss  committed  in  act  of  bankrnptcy.  He  signed  a 
deelsrstion  of  insolvency  yeSlerdsy.    J.  8.  will  be  declared  bankrupt  immediately.    I  hsta 

'  aent  fiir  a  iat"— 48  not  such  a  notice  as  will  depriie  an  exeoation-^editor  of  the  protection 
•f  the  S  &  3  Vict  c.  29 ;  the  sixth  section  of  the  6  G.  4,  c.  16.  requiring  the  declaration  of 
insolvency  to  be  filed,  and  to  be  advertised  in  tiie  London  Grazette,  before  it  b  a  completa 
•ct  of  bankruptcy. 

After  judgment  for  the  plaintiffs  in  this  case,  a  feigned  issue,  in  which 
Mason  and  others,  assignees  of  Nail,  a  bankrupt,  were  to  be  plaintiffs, 
and  Conway  and  others,  defendants;,  was  directed  for  the  purpose  of  try- 
ing whether  or  not  the  assignees  of  Nail  were  entitled  to  the  proceeds  of 
his  goods  sold  under  ^fi.fa. 

The  issue  was  tried  before  Tindal,  CL  J«,  at  the  sittings  in  London 
after  Michaelmas  term  last,  when  the  following  facts  appeared : — Nail, 
who  was  a  trader  at  Chesterfield,  being  indebted  to  Conway  &  Co.,  the 
plaintiffs  in  the  action,  and  defendants  in  the  issue,  in  135/.  for  goods 
aold  and  delivered,  a  judgment  was  signed  against  him  upon  a  judge's 
order,  on  the  28th  of  March,  1844.  On  the  30th  of  March,  a  writ  oiji.fa. 
was  issued  against  him,  directed  to  the  sheriff*  of  the  county  of  Derby; 
and,  on  the  3d  of  April,  at  about  one  o^clock  in  the  afternoon^  the  sheriff* 
seized  the  goods  upon  Nail's  premises.  They  were  afterwards  sold,  and 
the  proceeds  were  brought  into  court. 

0^  ike  \H  of  April f  a  declaration  of  insolvency  was  signed  by  Nail  at 
Chesterfield.  On  the  2d,  one  Gillett,  an  attorney,  addressed  the  follow- 
ing letter  from  Chesterfield  to  the  plaintiffs  in  London : — 
.  <<  Gentlemen, — To  save  you  expense,  I  think  it  right  to  inform  you 
that  Mr.  John  Nail,  of  this  place,  grocer,  has  committed  an  act  of  bank- 
ruptcy. He  signed  *a  declaration  of  insolvency  ye8terday.(a)  My  r#g  j^ 
clients,  Messrs.  R.  &  B.,  bankers  here,  are  tie  principal  credi-    '- 

(a)  It  IB  Bol  nao. « I  j  agning  a  declaration  of  insolveiicj  yatterday."  It  migfat  tlieralbi% 
piriia|ii^  M  eoBtaufod  that  thU  letter  caDtaina  nothing  which  exprntiy  cnti  down  the  notica 
tiiat  Ndl  hadaommilied  an  act  of  bankniptcy>  tnd  it  might  be  aid  that  each  noCioe  waa  rath« 
confinDed  than  weakened  by  the  etatement  that  he  would  be  dirdarcrf  a  banknipt^  and  tbif  k 
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ton,  and  aire  in  poasession  of  all  bis  property  for  the  equal  benefit  of  cn> 
oators.  Nail  will  be  declared  bankrupt  immediatelj.  I  hare  tent  far  i 
fiat.  I  am  afraid  be  is  deeply  in  debt,  and  that  the  estate  will  prodaec 
but  a  small  dividend.    He,  however,  states  otherwise." 

This  letter  was  received  by  the.  plaintifls  in  London,  aboiU  nine  o^d$dt 
in  the  morning  of  the  3d  ofAprd.  The  declaration  of  insolveiicy  anived 
in  London  by  the  sane  post,  and  was  filed  at  the  office  of  the  Lord 
Chancellor's  secretary  of  bankrupts,  ai  eleven  o^clock  in  the  nwning  eflk 
same  day. 

On  the  part  of  the  defendants  (in  the  issue)  it  was  objected  that  Ik 
letter  of  the  2d  of  April  was  not  a  sufficient  notice  of  an  act  of  bankraptcj 
within  the  statute  2  &  3  Vict.  c.  29,  s.  1.  His  lordship  directed  a  vo* 
diet  to  be  entered  for  the  plaintifls,  (in  the  issue,)  reserving  the  queitio& 
fi>r  the  opinion  of  the  court. 

Sir  7.  Witde^  Serjt.,  in  Hilary  term  last,  accwdingly  obtained  a  nie 
nisi  to  enter  a  verdict  for  the  defendants  in  the  issue. 

Ihffimrd,  Seijt.,  (with  whom  was  Warren^)  now  showed  eanse.    Tk 
^g^l  ,  question  turns  mainly  upon  the  ^construction  of  the  statute  2  k 
^    3  Vict.  c.  29,  s.  1,  which  renders  valid  all  executions  and  atuch- 
ments  against  the  lands  and  tenements  or  goods  and  chattels  of  the  btak- 
rupt,  honAfide  executed  or  levied  before  the  date  and  issuing  of  the  bt, 
notwithstanding  any  prior  act  of  bankruptcy,  provided  the  person  at  iriioie 
suit  such  execution  or  attachment  shall  have  issued,  had  not,  at  the  tiae 
of  executing  or  levying  such  execution  or  attachment,  notice  of  any  piior 
act  of  bankruptcy  by  him  committed.    The  cases  of  WhUmort  v.  /Mm- 
lon,  8  M.  &  W.  463,  1  Dowl.  N.  S.  135,  and  Shty  v.  Carter^  llM.fc  W. 
671,  2  DowL  N.  S.  831,  are  express  authorities  to  show  that  the2fc3 
Vict  c.  29,  s.  1,  does  not  repeal  the  108th  section  of  the  6  G.  4,  c.  16. 
Then,  as  to  the  meaning  of  the  letter  of  the  2d  of  April.    It  is  not  a  mert 
general  notice  that  the  party  has  signed  a  declaration  of  insolvencj;  hit 
it  contains  a  distinct  statement  that  he  has  committed  an  act  of  bank- 
ruptcy.   In  Spratt  v.  Hobhouse^  4  Bingh.  173, 12  J.  B.  Moore,  395,  L  ^m 
possessed  of  the  lease  of  a  public-house,  which  was  deposited  witk 
the  defendants  as  a  security  for  1275/.  14f.  Id.  due  to  them  from  L.  T., 
having  a  sum  of  650/.  in  the  hands  of  the  defendants,  agreed  with  L  to 
purchase  his  lease,  &c.,  for  1690/.  38,  lid.;  but,  he  not  having  saflkiest 
lo  complete  the  purchase,  the  defendants  consented  to  advance  the  sum 
required,  retuning  the  lease  as  security.    L.,  T.,  and  one  D.,  a  dedca 
the  defendants,  met  to  efiect  the  transfer,  when  T.  drew  a  draft  on  the 
defendants  in  favour  of  L.  for  1690/.  3f.  lid.,  which  was  handed  over 
to  D.,  who,  on  L.'s  executing  the  transfer  to  T.,  gave  him  a  draft  on  Ik 
defendants  for  414/.  8$,  6d.,  the  difierence  between  the  amount  of  tkeif 

|bt  hftd  b0a&  MM  for.  U;  1iim««er,  il  hud  been  idImiM  bf  die  lesiditafe  Ihil  boHm M*« 
fvty  hid  ^oonmitled  en  eet  of  benkni|itcj''  iboold  be  eufficaeiit,  it  neglit  hum  htm  flV*^ 
4hei  the  terme  med  lo  expreM  the!  intention  lioiild  hew  been  «<iMlioe  ef  •  prior  ectif  tM^ 
«l|Migr/'  aot^Mriae  ef  sns  prior  set  ef  beskmpicjt'* 
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dd)t  and  that  of  the  purchase^money.  L.  had  committed  an  act  of 
^bankruptcy,  and  the  defendants  received  notice  from  a  creditor  «g^g 
not  to  pay  die  draft,  as  a  docket  would  be  itruek  againet  kim.  The  ^ 
defendants  refused  to  pay  the  draft  when  presented,  but  they  afterwards 
padd  it  under  an  indemnity :  and  it  was  held,  that  the  assignees  of  L. 
mi^t  recover  the  amount  from  the  defendants  in  an  action  for  money 
had  and  received ;  and  that  the  defendants  had  sufficient  notice  of  the 
bankruptcy  of  L.  In  Btansey  v.  Eaton,  10  M.  &  W.  22,  2  DowL  N.  S. 
219,  the  Court  of  Exchequer  intimated  an  opinion  that  a  general  notice 
to  a  creditor  that  the  debtee  has  committed  an  act  of  bankruptcy,  is  suf- 
ficient|  without  stating  &e  nature  of  it :  and  a  similar  inclination  of 
opinion  appears  in  Hochbig  v.  Acraman^  12  M.  &  W.  170,  1  DowL  &  L. 
434,  though  the  court  held  that  notice  of  a  docket  having  been  struck  is 
not  «« notice  of  any  prior  act  of  bankruptcy"  within  the  meaning  of  the 
2  fc  3  Vict.  c.  29.  Lord  ABWCfia  there  says :  <<  I  do  not  go  the  length 
of  saying  that  there  must  be  notice  of  some  qiec^c  act,  but  I  say  that 
there  must  be  a  notice  that  the  party  has  committed  an  act  of  bank- 
roptcy."  [Crgsswell,  J.  Can  a  man  be  said  to  have  notice  of  an  act  of 
bankruptcy,  where  the  party  giving  the  notice  does  not  condescend  on 
any  thing  specific  ?  Tihdal,  C.  J.  The  notice  does  point  to  something 
^ecific,  namely,  the  act  of  signing  the  declaration  of  insolvency,  whi<^ 
if  not  a  complete  act  of  bankruptcy  until  something  has  been  done  upon 
it.]  It  would  be  complete  when  filed,  which  it  was  at  eleven  o'clock  in 
the  morning  of  the  3d  of  April. 

Sir  r.  WUde^  Serjt.,  (with  whom  was  BornU;)  in  support  of  the  rule.  The 
policy  of  the  bankrupt  law  has,  for  a  series  of  years,  graduaUy  been  relaxed  in 
&vour  of  bondjide  dealings  by  creditors  with  the  bankrupt.  The  1  Jac.  1,  c. 
15, 8.  H)  provides  <<  that  no  debtor  of  the  ^bankrupt  be  hereby  en-  fOAf 
dangered  for  the  payment  of  his  or  her  debt  truly  and  iofid  Jide  paid 
to  any  such  bankrupt  before  such  time  as  he  abdXLunderetandor  know  thai  he 
hoi  become  a  banhigid.^^  By  the  19  G.  2,  c.  32,  s.  1,  it  is  enacted,  « that 
no  person  who  is,  or  shall  be,  really  and  bondjide  a  creditor  of  any  bank- 
rapt  for  and  in  respect  of  goods  really  and  bondjide  sold  to  such  bankrupt, 
or  in  respect  of  any  bill  or  bills  of  exchange  really  and  bondjide  drawn,, 
negotiated,  or  accepted  by  such  bankrupt  in  the  usual  or  ordinary  course 
of  trade  and  dealing,  shall  be  liable  to  refund  or  repay  to  the  assignee  or 
assignees  of  such  bankrupt's  estate,  any  money  which,  before  the  suing 
forth  of  such  commission,  was  really  and  bondjide  due,  and  in  the  usual 
and  ordinary  course  of  trade  and  dealing  received  by  such  person  of  any 
such  bankrupt,  before  such  time  as  the  person  receiving  the  same  lAotf 
kwWf  understandf  or  havenotice^  that  he  is  become  a  bankruptp  or  that  be  iff 
«a  imoloent  drcumetances*^^  That  clearly  means  that  die  notice  the 
pvty  is  to  have  shall  be  something  that  is  equivalent  to  knowledge.  The 
.  46  G.  3,  c.  135,  s.  1,  went  a  little  further ;  enacting,  « that,  in  all  cares 
of  commissions  of  bankrupt  hereafter  to  be  issued^idl  conveyances  by^  all 
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payments  hj  or  to,  and  all  contracts  and  other  dealings  and  transactions 
by  and  with,  any  bankrupt,  band  fide  made  and  entered  into  more  thaa 
two  calendar  months  before  the  date  of  such  commission,  shall,  notwith- 
standing any  prior  act  of  bankruptcy  committed  by  such  bankrupt,  be 
good  and  effectual,  to  all  intents  and  purposes  whatsoeyer,  in  like  mannet 
as  if  no  such  prior  act  of  bankruptcy  had  been  committed,  provided  the 
person  or  persons  so  dealing  with  such  bankrupt,  had  not,  at  the  time  of 
such  conveyance,  payment,  contract,  dealing,  or  transaction,  any  9io&«o/ 
any  prior  ad  of  bankruptcy  by  tuck  bankrupt  committed^  or  thai  he  wot  u^ 

^6481    ^^^^%  ^^  A^  stopped  payment,^*    The  49  G.  3,  c.  121,  *s.  i^ 

enacted,  that,  « in  all  commissions  of  bankrupt  hereafter  to  be 

issued,  all  executions  and  attachments  against  the  lands  and  teDements 

or  goods  and  chattels  of  the  bankrupt  bond  fide  executed  or  levied  more 

'  than  two  calendar  months  before  the  date  and  issuing  of  such  commissioD, 
shall  be  valid  and  effectual,  notwithstanding  any  prior  act  of  bankruptcy 

^  had  been  committed;  provided  the  person- at  whose  suit  such  execution 
or  attachment  shall  have  issued,  had  not,  at  the  time  of  executing  or  lery- 
ing  the  same,  any  notice  of  any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed,  or  that  he  w*as  insolvent,  or  had  stopped  payment:  pro- 
vided always  that  the  issuing  of  a  commission  of  bankrupt^  ahhough  sodi 
commission  shall  afterwards  be  superseded,  shall  be  deenud  such  note,  if 
it  should  appear  that  an  act  of  bankruptcy  had  been  actually  committed 
at  the  time  of  issuing  such  commission.'*  That  provision,  however,  was 
found  to  operate  too  harshly,  and  was  soon  repealed.    The  object  of  the 

'  legisfature  has  thus  from  time  to  time  been  to  modify  the  doctrine  of  rela- 
tion ;  which  is  now  altogether  destroyed.  A  creditor  is  only  to  be  de 
prived  of  the  fruits  of  his  execution,  upon  proof  that  he  had  notice  of  a 

*  prior  act  of  bankruptcy  committed  by  his  debtor.  And  the  notice  miut 
be  such  as  to  enable  him  to  act  immediately.    It  must  be  a  distinct  and 

''  definite  notice  of  a  specific  act  of  bankruptcy.    The  party  giving  it  i^oot 
'  to  be  permitted  to  give  a  general  notice,  and  speculate  upon  being  able 
afterwards  to  prove  some  specific  act.    It  may  be  conceded  that  thii  no- 
'  tice  would  have  been  sufficient,  if  the  declaration  of  insolvency  had  been 
'  a  complete  act  of  bankruptcy  at  the  time  it  was  made :  but  here,  until 
'  something  was  done  upon  it,  it  was  a  mere  piece  of  waste  paper.  It 
'  might  have  been  revoked  before  filing.    Would  a  notice  that  a  man  ^^ 
about  to  execute  an  assignment  of  his  effects  for  the  benefit  of  his  credit- 
•6491    ^^»  ''^  ^  SO^  notice  of  a  prior  act  of  bankruptcy  •by  him  commit- 
ted  ?    [Cresswell,  J.    Would  a  notice,  that  a  bill  about  to  b^ 
'  come  due  will  probably  be  dishonoured,  be  such  a  notice  of  disboooo.' 
'  as  to  charge  the  drawer  ?    This  notice  seems  to  amount  to  no  more  than 
^  that.]    Here,  it  does  not  even  appear  that  the  plaintiffi  ever  had  notice  of 
'  tue  filing  of  the  declaration  of  insolvency. 

*  TiNDAL,  C.  J.    The  question  in  this  case  turns  upon  the  proper  con- 
'  itniction  to  be. put  on  the  statute  2  &  3  Vict,  c.  29,  s.  1,  which  rendefs 
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?alid  all  executions  and  attachments  against  the  lands  and  tenements  or 
goods  and  chattels  of  the  bankrupt,  bond  fide  executed  or  levied  before 
the  date  and  issuing  of  the  fiat,  notwithstanding  any  prior  act  of  bank-, 
raptcy,  provided  the  person  at  whose  suit  such  execution  or  attachment 
shall  have  issued,  had  not,  at  the  time  of  executing  or  levying  such  exe- 
cution or  attachment,  notice  of  any  prior  act  of  bankruptcy  by  him  com- 
mitted. The  meaning  of  these  words  appears  to  me  to  be,  that  the  party, 
in  order  to  defeat  an  execution,  shall  have  notice  of  a  prior  act  of  bank- 
niptcy  complete  in  itself  at  the  time  the  notice  is  given  to  him.  Was  this 
letter  of  the  2d  of  April  a  notice  of  an  act  of  bankruptcy  complete  at  the 
time  ?  The  act  of  bankruptcy  relied  on  is  one  that  is  created  by  the  sixth 
section  of  the  6  G.  4,  c.  16,  which  enacts,  that,  « if  such  trader  shall  file 
in  the  office  of  the  Lord  Chancellor's  secretary  of  bankrupts,  a  declaration 
in  writing,  signed  by  such  trader,  and  attested  by  an  attorney  or  solicitor, 
that  he  is  insolvent  or  unable  to  meet  his  engagements,  the  said  secretary 
of  bankrupts,  or  his  deputy,  shall  sign  a  memorandum  that  such  declara- 
tion had  been  filed ;  which  memorandum  shall  be  authority  for  the  printer 
oi  the  London  Gaxette,  to  insert  an  advertisement  of  such  declaration 
therein :  and  every  such  declaration  shall,  afler  such  ^advertisement  r^g^ 
inserfed  as  efomsaid^  be  an  act  of  bankruptcy  committed  by  such 
trader  at  the  time  when  such  declaration  was  filed."  Two  steps,  therefore, 
are  to  be  taken  before  the  declaration  will  constitute  an  act  of  bankruptcy 
--the  declaration  is  to  be  filed  with  the  secretary  of  bankrupts,  and  a  memo- 
randum is  to  be  signed  by  him  for  insertion  of  the  advertisement  in  the 
Gazette.  Here,  the  notice  simply  states  that  the  debtor  has  signed  a 
declaration  of  insolvency,  and  that  a  fiat  has  been  sent  for.  All  was  yet 
in  fieri:  the  party  had  done  something  that  might  or  might  not  become 
an  act  of  bankruptcy.  Putting  it  at  the  highest,  it  merely  was  calculated 
to  lead  the  parties  to  whom  the  notice  was  sent,  to  infer  that  an  act  of 
bankruptcy  would  be  committed,  provided  all  proceeded  regularly.  The 
bankrupt  law  does  not  invalidate  the  execution,  because  the  creditor  has 
Teason  to  fear  that  an  act  of  bankruptcy  is  about  to  be  committed  ;  it  does 
>o  only  where  there  is  notice  that  an  act  of  bankruptcy  actually  has  been 
committed.  It  is  very  like  the  case  put  by  my  brother  Cresswcll  during 
the  argument,  of  a  notice,  before  a  bill  becomes  due,  that  it  will  probably 
be  dishonoured ;  which  no  one  would,  for  a  moment,  contend  amounted 
to  a  notice  of  dishonour,  so  as  to  charge  the  drawer  for  the  acceptor's 
default.(a)    I  think  the  rule  must  be  made  absolute. 

Colucan,  J.  It  seems  to  me  to  be  clear  that  Nail  committed  an  act  of 
bankruptcy  before  the  levy  was  made.    That,  however,  would  not  inva- 

.  (a)  The  drawer  of  a  biU  is  preaumed  to  have  placed  fonds  in  the  bands  of  the  drawee.  He 
1*  Dot  liable  to  make  a  $eamd  provision  for  the  payment,  unless  the  bolder  elects  to  resort  to  him 
^V<Mi  defralt  oo  the  part  of  the  drawee.  8ach  an  election  before  the  bill  was  dishonoured 
^ooM)  of  ouurse,  be  nogatorj.  The  object  of  the  legislature  in  giving  eflbct  to  a  notioe  of  ac 
^  of  bankruptcy,  appears  to  be,  to  fix  a  period  for  the  termination  of  a  stmggle  for  prioritv 
^^^Vi  creditors.    «  Notice,"  however,  is  tiie  term  used  in  boUi 
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*6611  ^^^^^^  ^^  execution,  *unIe8S  the  creditor  had  prerionrij  receired 
notice  of  it.  Here,  he  bad  not  notice  that  an  act  of  bankroptej 
had  been  committed,  but  merely  that  something  had  been  done  lAiA 
would,  in  all  probability,  result  in  an  act  of  bankruptcy.  That  was  not 
sufficient. 

Cresswixl,  J.  With  respect  to  the  argument  urged  by  my  brewer 
Wilde — that  the  notice,  to  be  of  any  avul,  must  be  a  distinct  notice  oft 
specific  act  of  bankruptcy — ^^it  is  to  be  obsenred  that  the  notice  required  hj 
the  act  is,  notice  «  of  any  prior  act  of  bankruptcy  by  him  committed;^ 
which,  it  may  be  fairly  inferred,  should  be  something  specific.  It  is  not 
necessary,  however,  to  decide  that  here ;  for,  this  notice  does  afiect  to 
point  to  something  specific ;  and  that  is,  that  something  has  been  done 
by  the  party  tending  to  an  act  of  bankruptcy.  I  do  not  think  an  execu- 
tion-creditor can  be  called  upon  in  this  way  to  speculate  (a)  as  to  whether 
Or  not  all  the  necessary  steps  will  be  taken  to  make  the  declaratk>n  of 
insolvency  an  act  of  bankruptcy.  I,  therefore,  agree  with  my  lord  aad 
my  brother  Coltman  that  this  rule  should  be  made  absolute. 

Erle,  J.  I  also  am  of  opinion  that  this  rule  should  be  made  absohte. 
It  is  important  that  the  creditor  should  have  such  information  as  will  en- 
able him  to  determine  on  his  right  at  the  time.{h)  Assuming  die  cootents 
of  the  letter  to  be  true,  it  does  no  more  than  intimate  to  the  execution- 
creditors  that  it  is  highly  probable  that  the  step  Nail  has  taken  will  result 
in  bankruptcy.(a)  That  clearly  is  not  such  a  notice  as  will  deprive  dwD 
of  the  benefit  of  their  execution.  Rule  absolute. 

(a)  In  this  eaie,  whal  wmminnd  to  ha  done  wm,  a  fomwl  official  acl^  aa  to  whicb  tfat  ofiov 
t^  no  discretion,  to  be  followed  by  the  mechanical  act  of  tho  printer. 

(b)  See  J)o€  dm.  EWott  v.Bmbm,  %  Mann,  dt  R.  498. 
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A.  deTiaed  to  B.  in  trart,  to  permit  and  nifier  hia  wile  C  to  raoeire  and  taka  tha  laili  ^ 
profite  lor  her  own  nee  Uf^  the  term  of  her  natural  life ;  and  after  her  deoeaaa,  in  troftftral 
and  every  such  one  or  more  of  the  child  or  rkildren  of  C.,  for  sQch  estate  and  inUtt^^^ 
ahoold,  by  deed  or  will,  appoint ;  and,  in  default  of  appointoient,  in  tnuit  for  all  Md  «i«T 
the  tkUd  and  ekdiren  of  0^  and,  if  more  than  one,  equally,  and  to  their  aeveial  and  mpa^ 
ive  hein ;  and  in  case  G.  should  die  teithotU  leaving  iMtut  a$  afomaid^  then  to  the  beiffofC. 
for  ever  >--Heldt  that,  by  « iMae,"  the  testator  must  be  taken  to  have  SManC  «  childan^''  M 
consequently,  that  the  limilation  over  waa  not  too  nmote. 

Assumpsit,  upon  a  feigned  issue  of  demsavU  vel  non.  The  issue  was 
whether  or  not  the  plaintifT,  on  the  23d  of  April,  1844,  was  entitled,  under 
and  by  virtue  of  the  will  of  J.  S.  Walker,  her  late  husband,  to  an  estate 
in  fee  simple — subject  to  be  defeated  only  in  the  event  of  her  having  a 
legitimate  child — of  and  in  certain  premises  mentioned  in  the  deehn- 
tion  in  this  cause,  being  certain  real  estates  situate  in  Derbyshire,  ana 
called  the  Cuckoo-Stone  Dale  estate  and  the  Short  Butts. 
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Under  an  order  of  Erskxne,  J.,  the  following  case  was  stated  for  the 
pinion  of  the  court : — 

.  The  plaintiff  is  the  widow  of  the  above-mentioned  J.  S.  Walker,  who, 
before  and  at  the  time  of  his  decease,  and  also  at  the  time  of  the  making 
and  publishing  of  his  last  will  and  testament  hereinafter  mentioned,  was 
seised  in  his  demesne  as  of  fee  of  and  in,  inter  alia^  the  premises  above 
mentioned. 

J.  S.  Walker,  being  seised  as  aforesaid,  on  the  14th  of  December,  1833^. 
duly  made  and  published  his  last  will  and  testament  in  writing,  duly, 
executed  and  attested  so  as  to  pass  real  estates  by  devise ;  and  thereby 
gave  and  devised  the  premises,  together  with  other  real,  and  also  per- 
spnal  property,  as  follows : — 

M I  give,  devise,  and  bequeath  unto  Charles  Else  and  Richard  Sill,  all 
and  every  my  messuages,  cottages,  farms,  &c.,  and  real  and  leasehold 
estates  whatsoever,  with  their  ^rights,  members,  and  appurte-  fQM 
nances ;  and  also  all  other  my  money  and  securities  for  money,  '* 
and  all  other  my  personal  estate  anid  efiects  whatsoeyer  and  wheresoever^ 
and  of  what  nature  or  kind  soever,  not  hereinbefore  ^specifically  bequeathed 
to  my  said  wife,  to  bold  the  same  unto  and  to  the  use  of  the  said  Charles. 
Else  and  Richard  Sill,  their  heirs,  executors,  administrators,  and  assigns, 
upon  the  trusts  and  for  the  ends,  intents,  and  purposes,  and  with,  under^ 
and  subject  to  the  powers,  provisoes,  and  declarations  thereinafter  txs^ 
pressed  concerning  the  same,  that  is  to  say,"  &c.,  &c. 

And  the  said  J.  S.  Walker,  by  his  said  will,  and  in  the  subsequent  pait. 

thereof,  after  creating  certain  trusts  not  material  to  the  present  question^ 

declared  and  directed  as  follows,  (that  is  to  say,)  «  And,  as  to  all  the  rest, 

residue,  and  remainder  of  my  said  real  estates,  [which  residue  included 

and  comprised  the  premises  mentioned  in  the  said  declaration,]  and  also 

88  to  my  said  leasehold  and  personal  estates,  I  direct  that  they,  my  said 

trustees,  or  the  survivor  of  them,  or  the  heirs,  executors,  administrators,  or 

assigns  of  such  survivor,  shall  and  do  stand  possessed  thereof,  and  inte* 

tested  thereb  in  trust — ^from  and  immediately  after  my  daughter  Betqr 

Walker  shall  attain  her  said  age  of  twenty-one  years  as  aforesaid,  or,  in 

case  of  her  death  before  that  age,  then,  from  and  immediately  after  that 

event — ^to  pay  unto  or  permit  and  suffer  my  said  wife  Sarah  Walker,  or 

her  assigns,  to  receive  and  take  the  rents,  issues,  profits,  interest,  and 

proceeds  thereof,  as  the  same  shall  from  time  to  time  become  payable^ 

foT  her  own  use  and  benefit,  during  her  life ;  and,  from  and  immediately 

after  her  decease,  then  that  my  said  trustees,  or  the  survivor  of  them,  or 

the  heirs,  executors,  administrators,  or  assigns  of  such  survivor,  shall  and 

do  stand  possessed  of  the  same  real,  leasehold,  and  personal  estates,  in 

^iruitfor  all  and  every  *such  one  or  more  of  the  child  or  children^    r*654 

whMer  male  or  feaude^  of  her  my  said  wifej  lawfully  hegoUen^  for 

mch  estate  and  estates,  interest  and  interests,  and  in  such  parts,  shares, 

^  proportions,  manner,  and  form,  and  subject  to  such  charges  an4 
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jAjrmento  to  ianj  one  or  more  of  such  child  or  children,  and  with  tiid 
under  such  restrictions,  limitations,  and  powers,  with  or  without  power 
of  revocation,  as  she  my  said  wife,  whether  sole  or  covert,  and  notwitb- 
standing  her  coverture,  at  any  time  or  times  during  her  life,  by  any  deed 
or  deeds,  writing  or  writings,  to  be  by  her  sealed  and  delivered  in  die 
presence  of,  and  attested  by,  two  or  more  credible  witnesses,  or  by  her 
last  will  and  testament,  or  any  codicil  or  codicils  thereto,  to  be  by  her 
signed  and  published  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses,  shall  direct,  limit,  or  appoint,  or  give,  devise,  or  be- 
queath the  same ;  and  in  default  of  such  direction,  limitation,  or  appoint* 
ment,  gift,  devise,  or  bequest,  then  tn  tnutfor  all  and  every  the  MU  and 
children  of  my  said  wifej  if  more  than  one,  in  equal  shares,  as  tenants  in  com* 
Bon,  and  to  their  several  and  respective  heirs^  executors^  administrators^  and 
assignsj/ar  ever.  But,  in  case  my  said  wife  shall  happen  to  depart  this  fife 
%^hinU  leaving  lawful  issue  as  aforesaid^  then  I  give,  devise,  and  bequeath, 
the  said  residue  of  my  said  real  estates,  [which  residue  included  and  com- 
prised the  premises  mentioned  in  the  said  declaration,]  and  also  my  said 
leasehold  and  personal  estates,  unto  and  to  the  use  of  the  heirs,  executors, 
administrators,  and  assigns  of  my  said  wife,  for  ever.'^  j 

.  J.  S.  Walker,  after  making  his  said  will,  died  seised  as  aforesaid  on 
the  8th  of  November,  1833,  without  having  altered  or  revoked  his  said 
will. 

Betsy  Walker,  the  testator's  daughter,  attained  the  age  of  sixteen  years 
on  the  19th  of  February,  1844. 

m^e^-y        *The  plaintiff,  Sarah  Walker,  is  the  Sarah  Walker  mentioned 
''    in  the  will  as  the  wife  of  the  testator. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plamtiflT  Sarah 
Walker,  on  the  23d  of  April,  1844,  was  entitled,  under  and  by  virtue  of 
the  said  wUl  of  J.  S.  Walker,  to  an  estate  in  fee-simple,  subject  to  be 
defeated  only  in  the  event  of  her  having  a  legitimate  child,  of  and  in  the 
premises  mentioned  in  the  said  declaration,  and  called  respectively  the 
Cuckoo-Stone  Dale  estate  and  the  Short  Butts.  If  the  court  are  of  opinion 
in  the  affirmative,  then  the  defendant  agrees  that  a  judgment  by  confes 
sion,  of  10/.  damages,  or  otherwise,  as  the  court  may  think  fit,  shall  be 
entered  for  the  plaintifi*  immediately  after  the  decision  of  the  case :  bat, 
if  the  court  are  of  a  contrary  opinion,  then  the  plaintiff  agrees  that  a  judg- 
ment of  noUe  prosequi^  or  otherwise,  as  the  court  may  think  fit,  shall  be 
entered  against  her  immediately  after  the  decision  of  the  case :  and,  is 
either  event,  judgment  is  to  be  entered  up  accordingly. 

The  case  was  argued  in  Michaelmas  term  last. 

Kxnglakey  Seijt.,  (with  whom  was  Fitzgerald^)  for  the  plaintiO:  The 
general  rule,  undoubtedly,  is,  that  the  words  <<  dying  without  leaving 
lawful  issue,'*  unless  qualified  by  other  expressions  in  the  will,  are  to  be 
taken  to  import  an  indefinite  failure  of  issue :  Jarman  on  Wills,  pp.  418, 
d  seq.;  Doe  dem.  Todd  v.  Duesbury,  8  M.  &  W.  514.   Here,  however,  the 
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part  of  the  will,  'and  the  use  of  the  words  of  reference  <<  as  afore- 
id,"  clearly  show  the  testator's  intention  to  bring  this  case  within  the 
exceptions  to  that  rule,  the  word  «<  issue"  being  evidently  used  to  denote 
«( children."    The  leading  authority  upon  this  subject  is  Doe  dem,  Gamb* 
erimch  v. '  Perryny  3  T.  R.  484.     There,  *an  estate  was  devised    r«g5^ 
to  B.,  the  wife  of  A.,  for  life,  remainder  to  trustees  to  preserve, 
fcc.,  remainder  to  the  children  of  A.  and  B.,  and  their heirsyfor'everj  to 
be  divided  among  them  equally,  and,  if  but  one  child,  to  such  only  child, 
and  his  or  her  heirs,  for  ever;  and,yor  defetuU  of  such  issue^  remaindex 
over ;  and  it  was  held  that  the  words  «  for  default  of  such  itsuef*^  meant 
<<for  default  of  such  children.^^    That  case  is  precisely  in  point ;  insert- 
ing the  words  «  as  qfaresaid^^  for  «<  such,"  they  are  undistinguishable. 
Duller,  J.,  there  says :  <<  In  the  case  of  Ives  v.  Legge^  3  T.  R.  488,  n.,  the 
words  after  the  first  limitation,  were  <  in  default,  thereof,'  which  distin- 
guish it  from  the  present,  where  the  words  are, « for  default  of  such  issue^^ 
which  mean  the  same  as  <for  default  of  sudi  children.^    Then,  it  was 
contended  that  the  word  <  such*  might  be  rejected.     Where,  indeed, 
a  word  is  absurd  and  nonsensical,  and  cannot  be  read  in  the  sense  in 
which  it  is  written,  we  ought  to  read  it  in  such  a  manner  as  to  make  it 
intelligible :  but  the  court  cannot  reject  any  word  which  has  sense  in  the 
place  where  it  stands.     That  question  was  fully  discussed  in  Denn  d. 
Briddon  v.  Page  and  Another,  3  T.  R.  87,  n.,  where  the  devise  was  to  the 
son  of  T.  Nash  for  life,  remainder  to  his  first  and  other  sons  in  tail-male, 
and,  for  default  of  such  issue,  to  the  daughters  of  T.  Nash,  (without 
words  of  limitation,)  and,  for  default  of  such  issue,  remainder  over :  there 
it  was  contended  that  the  word  such  ought  to  be  rejected,  and  then  the 
daughters  would  take  an  estate-tail :  but  the  answer  given  by  the  court 
was,  that  they  could  not  say  that  such  had  no  meaning,  for,  daughters 
were  before  named,  to  whom  swA  was  referable ;  and  it  was  held  that  the 
daughters  only  took  an  estate  for  life.    So,  here,  the  words  ^such  issue,' 
are  sensible  if  they  mean  children ;  and,  therefore,  the  court  cannot  rejec 
either  of  them."     *The  same  doctrine  is  laid  down  in  The  King    rma^'i 
V.  77ie  Marquess  of  Stafford^  7  East,  521.    In  Crump  d.  Woolky    '- 
V.  JVbnooo(^y  7  Taunt.  362,  the  testator  devised  gavelkind  land  to  his 
three  nephews,  sons  of  his  brother  John,  during  their  lives,  in  common, 
and,  after  their  respective  decease,  the  part  and  share  of  him  or  them  so 
dying,  unto  the  heirs  lawfully  issuing  of  his  and  their  body  and  bodies 
respectively,  and,  if  but  one,  to  such  only  one,  and  to  his,  her,  or  their 
heirs ;  and,  if  any  of  his  nephews  should  die  without  such  issue,  or, 
leaving  any  such,  they  all  should  die  without  attaining  twenty-one,  then 
the  share  of  him  and  them  so  dying,  unto  the  survivor  and  survivors  of  his 
^id  nephews,  and  the  heirs  of  the  body  of  such  surviving  and  other  ne- 
phew, equally  in  common ;  and,  for  want  or  in  default  of  such  issue  of  Jus 
i^ephews,  unto  his  own  right  heirs :  and  it  was  held  that  this  was  not  an 
executory  devise,  but  a  contingency  with  a  double  aspect.     There  is  no 
VOL.  1.  52  2  M 
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iffcoMistencj  in  eonstniing  this  as  two  contingent  remaindeni  or,  iM  # 
is  caliedi  a  contingent  remainder  with  a  double  aspect.  For  instaneei 
here,  if  die  widow  should  leave  children,  they  would  take  the  remainder 
in  fee ;  if  none,  the  tenant  for  life  would  take  the  remainder  in  fee.  Id 
Feane's  Contingent  Remainders,  9th  edit.  |>.  373,  the  rule  is  thus  laid 
down:  <« Although  a  fee  cannot,  in  conveyances  at  common  law,  be 
mounted  on  a  fee ;  yet  two  or  more  several  contingent  fees  may  be 
limited,  merely  as  substitutes  or  alternatives  one  for  the  other,  and  not 
to  interfere,  but  so  that  one  only  take  effect,  and  every  subsequent  limi- 
tation be  a  disposition  substituted  in  the  room  of  the  former,  if  the  former 
should  &il  of  effect.  Thus,  in  Luddington  v.  Kum^  1  Ld.  Raym.  20B, 
it  was  held  that  the  first  remainder  was  a  contingent  remainder  in  fee  to 
the  use  of  .A.,  and  the  remainder  to  B.  was  also  a  contingent  fee,  not 
^581    ^^^'"^  ^^)  ^'  ^^  ^°7  ^degree  derogatory  from  the  effect  of,  the 

*  former,  but  by  way  of  substitution  for  it.  And  this  sort  of  alter- 
native limitation  was  termed  a  contingency  with  a  double  aspect  For, 
if  A«  had  issue  male,  the  remainder  was  to  vest  in  that  issue  in  fee ;  bat, 
if -A.  had  no  issue  male,  then  it  was  to  vest  in  B.  in  fee ;  and  these  were 
fimitations  of  which  the  one  was  not  expectant  upon,  and  to  take  efiect 
^er  the  other ;  but  were  contemporary,  to  commence  from  the  same 
period,  not  indeed  together,  but  the  one  to  take  effect  in  lien  of  the 
other,  if  that  failed.  That  is  precisely  the  cliaracter  of  the  estate  hoe. 
In  Doe  d.  Herbert  v.  &%,  2  B.  &  C.  926, 4  D.  &  R.  608,  the  testator 
devised  to  his  «  son  G.  for  life,  and,  from  and  after  his  decease,  unto  all 
and  eveiy  the  child  and  children  of  G.'lawfully  to  be  b^;otten,  and  their 
heirs  for  ever,  to  hold  as  tenants  in  common,  and  not  as  joint-tenants; 
but,  if  my  son  G.  should  die  without  issue,  or,  leaving  issue,  and  such 
child  or  children  should  die  before  attaining  the  age  of  twenty-one 
years,  or  without  lawful  issue,  then  I  give  and  devise  the  same  estates 
unto  my  son  T.,  my  dau^ter  A.  S.,  and  my  brother-in-law  W.  D.,  sad 
to  their  heirs  for  ever,  as  tenants  in  common,  and  not  as  joint-tenants." 
After  the  testator's  death,  G.  suffered  a  recovery,  and  died  unmarried  and 
without  issue.  It  was  held,  that,  in  that  event,  the  devise  over  must 
take  effect  as  a  contingent  remainder,  and  was  therefore  defeated  by  the 
destruction  of  the  particular  estate  by  the  recovery.  In  Doe  d.  Todd  r. 
Duesburyj  8  M.  &  W.  514,  <<  issue''  was  construed  to  mean  issue  gen^ 
raUyj  without  reference  to  any  parties  previously  named  in  the  will 
That  case,  therefore,  has  no  application  here. 

CAoime//,  Serjt,  (with  whom  was  WUles^)  for  the  defendant.    The 
*6591     ^^^^  ^^^^  ^^  ^^  ^^^  ^  ^^  execntoiy  ^devise,  to  take  efiect  on 

^  an  indefinite  failure  of  issue,  and  therefore  bad,  as  being  too  re 
mote.  This  is  not  to  be  distinguished  from  the  case  of  Doe  d,  Todd  t. 
Dvefitffy,  unless  the  words  of  reference  «<  as  aforesaid"  have  the  opera- 
tion that  is  contended  for  on  the  part  of  the  plaintiff.  There,  the  tesUtor 
devised  to  T.  D.  and  his  assigns  during  his  natural  life,  and,  from  and 
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ilter  his  decease,  unto  all  and  every  his  child  and  childfen ;  if  only  one 
child,  then  to  such  child,  his  or  her  heirs,  executors,  administrators,  or 
assign^ ;  but,  if  more  such  children,  then  equally  to  be  divided  amongst 
them  share  and  share  alike,  and  to  the  heirs,  executors,  administrators, 
and  assigns  of  such  children  respectively,  as  tenants  in  common,  and  not 
as  joint-tenants;  but,  in  case  the  said  T.  D.  should  happen  to  die  withoiut 
leaving  lawful  issue,  then  to  R.  T.,  E.  D.,  and  M.  D.,  and  to  their  heits,* 
executors,  administrators,  and  assigns,  as  tenants  in  common,  and  not 
as  joint-tenants,  charged  with  the  payment  of  1000/.  in  tiiat  case  given 
and  bequeathed  to  E.  H.,  to  be  paid  to  her  at  the  end  of  twelve  mondis 
after  the  said  R.  T.,  E.  D.,  and  M.  D.,  their  heirs,  &c.,  should  eome 
into  the  possession  of  the  same  premises.  At  the  time  of  the  testator's 
death,  T.  D.  and  several  of  his  children  were  living:  and  it  .was  held, 
that  the  limitation  over  to  R.  T.,  E.  D.,  and  M.  D.,  did  not  operate  by 
way  of  executory  devise,  or  vest  in  them  a  remabder  in  fee.  The  ela* 
Dorate  judgment  delivered  by  Rolfe,  B.,  in  that  case,  tends  very  much 
to  narrow  the  preceding  decisions  and  loose  ;ilicto  Upon  this  suhjeet. 
Where  the  words  used  are  «  such  issue,"  and  the  issue  immediately  pre^ 
ceding  are  evidently  intended,  it  maybe  conceded  that  the  word  •^soch'^ 
has  the  effect  of  cutting  down  or  restraining  the  general  meaning  the 
expression  primd  facie  bears.  Looking,  however,  at  the  preceding  pas- 
sages of  this  will,  it  is  quite  manifest  *that  «<  issue"  was  not  r*ggQ 
meant  to  be  confined  to  children  living  at  the  death.  ^ 

Kinglahei  Serjt.,  was  heard  in  reply. 

Cur.  ad0.  tnitt* 

TnrDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  question  before  us  in  this  case  arises  upon  the  will  of  J.  S.  Walker, 
whereby  he  devised  all  his  real  estate  to  trustees  and  their  heirs,  to  the 
use  of  tiiem  and  their  heirs,  upon  trust,  as  to  the  premises  mentioned  in 
the  special  case,  (after  a  particular  devise,  upon  which  no  question  arises,) 
to  permit  and  suffer  his  wife  Sarah  (the  plaintiff)  to  receive  the  rents  ana 
profits  for  her  own  use,  for  the  term  of  her  natural  life ;  and,  after  her  de* 
cease,  in  trust  for  all  and  every  or  such  one  or  more  of  her  child  or  chil* 
dren,  for  such  estates  and  interests,  as  she  should  by  deed  or  will  appoint; 
and  in  default  of  appointment,  in  trust  for  the  children  of  his  wife,  if  more 
than  one,  equally,  and  to  their  several  and  respective  heirs :  but  in  case 
hb  said  wife  should  die  without  leaving  issue  as  qfbresaidf  then  he  de- 
vised his  said  real  estate  unto  and  to  the  use  of  the  heirs  of  his  said  wife 
for  ever. 

As  the  trustees  took  the  legal  estate  under  this  devise,  we  have  been 
placed  in  some  difficulty,  by  reason  of  the  established  rule  of  the  courts 
of  Westminster  Hall,  as  to  giving  our  opinion  on  a  question  which  lelates 
to  a  purely  equitable  estate :  and  it  is  only  in  consequence  of  the  urgency 
of  the  counsel  on  both  sides,  and  their  consent  that  the  case  should  be 
considered  as  if  actually  amended  by  statmg  a  devise  of  the  legal  estates 
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to  the  deviseesi  of  the  same  quantity  as  those  ^ven  to  them  in  the  equitji 
that  we  proceed  to  give  our  judgment  herein. 

*661 1  *T^^  question  stated  in  this  special  case  for  our  consideration  is, 
whether  Sarah  Walker  (the  plaintiff)  is  entitled  to  an  estate  in  fee- 
simple,  subject  to  be  defeated  only  in  the  event  of  her  having  a  child :  and 
the  whole  argument  before  us  has  proceeded  upon  the  question  whether  the 
event  upon  which  the  limitation  of  the  remainder  in  fee  to  Sarah  Walker 
depends,  is  or  is  not  too  remote;  it  being  conceded  on  both  sides,  that, 
if  that  limitation  depends  on  the  indefinite  failure  of  issue  in  Sarah  Walker, 
it  will  be  void,  as  being  too  remote  ;  whereas,  if  it  depends  on  her  dybg 
without  leaving  issue  at  the  time  of  her  death,  it  will  be  a  good  limitation. 

The  general  rule  of  construction  of  wills,  as  established  by  a  long 
course  of  decided  cases,  is,  that  the  words  <<  dying  without  .leaving  is- 
sue," unless  they  are  qualified  and  controlled  by  other  words  in  the  con- 
text, must  be  taken  to  refer  to  an  indefinite  failure  of  issue,  and  that  any 
executory  devise  over,  which  is  made  to  depend  on  the  general  failure  of 
the  issue,  is  void,  on  the  ground  of  its  being  too  remote.  The  point  to 
be  considered,  therefore,  is,  whether  the  testator  has  shown,  upon  the  face 
of  the  will,  an  intention  that  those  words  should  receive  a  more  limited 
and  qualified  construction. 

The  testator  gives  by  his  will  an  estate  for  life  to  his  widow,  with  a 
contingent  remainder  in  fee  to  her  children,  in  case  she  has  any ;  and  im- 
mediately afterwards  proceeds  to  make  the  provision  in  question,  <<  in  case 
she  should  die  without  leaving  lawful  issue  as  aforesaid."  We  think 
those  words  of  reference  <<as  aforesaid"  do  manifestly  show  the  intention 
of  the  testator  that  the  general  word  «<  issue"  should  be  construed  to  mean 
«  children  ;"  for,  the  words  «  as  aforesaid"  must  necessarily  refer  to  some 
description  of  issue  which  had  been  already  mentioned  in  the  will ;  and, 
*6621  ^  ^^  ^°^y  ^mention  in  the  will  of  any  issue  of  the  wife  has  been 
the  mention  of  the  children  of  the  wife,  we  think  the  necessaiy 
inference  is,  that  the  testator  by  the  word  « issue"  meant  «  children," 
and  that  the  limitation  over  depends  on  the  wife  dying  without  leaving 
children;  and,  consequently, there  can  be  no  objection  to  it  on  the  ground 
of  remoteness. 

It  may  not,  perhaps,  be  altogether  correct  to  state  the  question  in  the 
precise  form  in  which  it  has  been  stated  in  this  case,  namely,  whether  (be 
wife  took  an  estate  in  fee-simple,  subject  to  be  defeated  only  in  the  event 
of  her  having  a  child ;  for,  before  the  wife  has  any  child,  the  remainder 
to  the  children,  and  the  remainder  over  to  the  wife  in  fee,  would  seem  to 
oe  contingent  remainders ;  and,  consequently,  the  estate  of  the  wife  would 
not  only  be  liable  to  be  defeated  by  the  vesting  of  that  remainder,  but 
also  by  any  act  of  the  tenant  of  the  particular  estate  which  would  defeat 
a  contingent  remainder  ;(a)  and,  after  a  child  is  bom,  the  devise  over  to 

(a)  No  act  of  the  tenant  of  the  particular  eaCate  coald  now  afibct  the  eoolmiaiit  nama^' 
^Bae  8  d&  9  Vict.  c.  106,  a.  6. 
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Ae  wife  in  fee  would  then  be  an  executoiy  devise,  according  to  the  doc- 
trine laid  down  in  the  case  of  Doe  d,  Herbert  v.  Selby^  2  B.  &  C.  926| 
4D.  &  R.  608,  which,  in  its  facts,  veiy  much  resembles  the  present.  This 
consideration,  however,  does  not  effect  the  determination  of  this  case. 

Upon  the  grounds  we  have  stated,  we  give  judgment  for  the  plaintiff  for 
10/.,  according  to  what  we  were  given  to  understand,  in  the  course  of 
the  argument,  was  intended  to  be  the  agreement  between  the  parties. 

Judgment  for  the  plaintiff.(a). 

(a)  The  8  &  9  Vict  c.  106,  ■.  6,  protadi  Ugal  oontiiigent  remaiiidera  agBinat  the  ects  end 
de&alto  of  preceding  taken.  £quUabU  contingent  leroeinderi  were  lefe  before,  and  could  at 
no  time  be  defeated  hj  a  party  who  took  a  prior  Ugal  ftcehoU  eetate,  or  a  prior  equitable  into* 
reit,  commenenrate,  in  point  of  duration,  with  a  fieehold  estate.  (Fearne,  ConL  Rem.  8th  ed. 
321.)  Here,  (euprd,  660,)  «•  the  trufteee,"  t.  r.  the  deviiees  Else  and  Sill,  ••  took  the  Ugal 
eetate,'*  i.  r.  the  legal  fee.  The  estate  of  Sarah  Walker  was  therefore  merely  equitable,  and 
would  fiot  be  liable  to  be  defeated, — as  assumed  (suprd,  663).^^  by  any  act  of  the  tenant  of 
the  particular  estate  which  would  defeat  a  contingent  remainder." 

The  case  was  to  be  consi<lered  as  amended  by  stating  a  devise  of  Ugal  estates  of  the  same 
quality  as  those  given  in  equity,  supra,  660 ;)  but  this  was  fiir  the  purpose  of  enabling  a  court 
of  law  to  deal  with  the  question,  not  of  substituting  destructible  for  indestructible  remainders. 

With  regard  to  the  words  *•  as  aforesaid,"  it  may  be  observed  that  even  if  the  expression  used 
had  been  «  and  in  case  she  shill  die  without  issue,"  (**  not  turh  issue,"^  the  words  •*  without  issue*' 
most  have  been  construed  to  mean  «  without  any  child  or  children,'  or,  in  other  words,  **  with* 
out  any  object  or  objects  of  the  preceding  limitation."  (Goodrighi  v.  Dunham,  1  Doogl.  264; 
Malnbn  v.  Taylor^  2  Russ.  &,  Mylne,  416.)  [f  the  words  **  without  issue"  can  receive  no  other 
construction,  the  words  **  without  leaving  issue"  must,  ^  fortiori,  be  restrictive ;  the  latter  words 
having,  in  devises  of  realty,  been  wrested  from  their  natural  import,  (  Damey  v.  Grifitht,  4  M. 
&S.  61 ;)  although  in  bequests  of  personalty,  even  when  blendcnd  with  realty,  they  are  allowed 
to  retain  that  import 

It  is  said  (auprd,  661)  to  have  been  -  conceded  on  both  sides,  that  if  the  limitaUon  of  the  re* 
mainder  in  foe  to  Sarah  Walker  depended  on  the  indefinite  failure  of  issue  of  Sarah  Walker,  it 
woukl  be  void  at  too  remote^  It  may  be  doubted  whether  that  objection  could  ever  apply  to  a 
finutation  by  devise  of  real  estate,  on  a  dying,  without  issue,  of  the  previous  taker  of  an  estate 
of  freehold.  If  the  failure  of  issue  contemplated  be  an  ind^nite  fiulure  of  issue,  will  not  the 
previous  taker,  if  .there  be  no  mesne  limitation,  be  tenant  in  tail  in  possession,  and  if  there  be  a 
mesne  limitation,  tenant  in  tail  in  remainder  t  In  all  cases  of  this  description  the  contest  ap* 
psars  to  have  been— whether  the  words  contemplating  a  failure  of  issue  should  create  an 
estate-tail  by  implication,  or  should  be  simply  referred  to  the  previous  limitations;  that  is  to  say, 
whether  the  limitation  introduced  by  these  words  was  more  remote  or  was  less  remote— in  what 
manner  the  limitation  took  eflect,  not  whether  it  was  too  remote,  and  therefore  incapable  of 
taking  efiect. 

The  judgment  states  the  question  for  consideration  to  be  « whether  Sarah  Walker  waa 
entitled  to  an  estate  in  fee-simple,  subject  to  be  defeated  only  in  the  event  of  her  leaving  a 
chikl,"  and  that  ••  the  whole  argument  has  proceeded  upon  the  question  whether  the  event 
npcn  which  the  limitation  of  the  remainder  in  fee  to  Sarah  Walker  depends,  is  or  is  not  too 
remote  1"  But  on  looking  at  the  special  case,  it  is  difficult  to  see  that  any  such  question  could 
Me,  or  that  any  such  remainder  had  been  created. 

The  devise  waa,  unto,  and  to  the  use  ot,  Else  and  Sill,  their  heira,  dec,  upon  trust  to  pay 
onto  or  permit  Sarah  Walker  to  receive  the  rents  for  life,  and,  after  her  death,  for  her  children 
u  she  should  appoint,  and  in  de&ult  of  appointment,  for  her  children  in  fee :  then  foUowis  in 
Ihese  words,  the  limitation  said  to  be  a  remainder,  *  but  in  case  my  said  wife  shall  happen  to 
^part  this  life  without  leaving  lawful  issue  as  aforesaid,  then  I  devixe  the  residue  of  my  said 
real  estate  unto  and  to  the  use  of  the  Anrj  and  assigns  of  my  said  wife  for  ever."  So  that  theie 
^  a  Ugal  eiecutory  devise  to  the  heirs  of  the  wife,  in  defeasance  of  the  legal  fee  primarily  de- 
^M  to  the  trustees ;  and  if  the  benefit  of  this  executory  devise  attached  in  tha  wife,  it  must 
have  so  attached  under  the  rule  in  SfuUey't  case,  (as  to  which  rule  see  2  Mann.dt  Ryl.  490,(tf) 
^^(d),  (f) ;  1  N.  dc  M.  657  (g) ;  7  M.  dc  G.  041 :)  but  how  could  any  question  as  to  the ap- 
pHcabifity  of  that  rule  arise,  unless  the  wife  took,  which  clearly  she  did  not,  a  prior  estate  of 
freehold  of  the  same  Ugal  quahi^  as  that  of  the  estate  of  inheritance  deviwd  to  her  heira;  and 
how,  fiom  Hig  ^0ij  origin  and  natme  of  the  role  eould  it  be  applicable  to  an  ixtcuMry  haS^ 
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tian  to  tho«  hein  t    Bat,  avQining  it  to  htTe  bem  appUcable,  thea  tha  wift  took,  ii0t  1 1» 
mtinder  in  fee,  but  an  ezecatorj  fee. 

The  only  queition  leaUy  eiifling  upon  the  liniitations  contained  in  thia  will  leeiBi  to  tedril 
— ^wrhflther  the  woid  <«  having^  operated  ao  aeto  tender  the  troaUimitation  in  fiiToqf  of  the  chfliwa 
liable  to  &il  in  the  event  of  Sarah  Walker'a  not  leaying  a  child  tivuig  at  her  death,  er  whrtlNr, 
on  the  eontraiy,  thia  word  «  having^  oaght  to  be  oonc^oed  in  the  aanae  of  <«  having  hai*  m 
aatogitetheebildrBnabaoliitely  veetedintevBataintheaelimitationB.  (See  Prert.  Bit*  tTl,  d 
aeq.;  Feame,  Cont  Rem.  bj  Butler,  8th  ed.,  b2 ;  Doe  dem, Bean  ▼.  HaiUy,9  T.  S.  6;P0rT. 
aurmdell,  4  Ruaa.  283;  Jarman  on  ¥rilla,  877.)    Bat  thb  point  doee  not  appear  tohanhMB 


The  role  of  conatmctiaa  propoaed  bj  fhe  recent  atatnte  of  willa  (7  W.  4,  and  1  YidL,  e.  U, 
a.  89)  diapoeea,  aa  regarda  teatamentary  diapoaitiona  made  aince  the  Slat  of  December,  1898, 
of  eome  of  the  qoeationa  to  which  the  worda  «  dying  without  iarae"  and  <«  dying  widiootlcftvng 
hmn,"  have,  firom  tiBM  to  tine,  given  riaBb  aafattitaliiv  matter  for  othar  qamtina  which  »i7 
aot  pirimpa  be  fimnd  to  be  man  mttf  timtnUkKL 
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UPON  WETTS  OF  ERROR  FROM  THAT  COURT 
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CHAMBER, 

n 


Ctditts  CtvWf 


IN  THE  EIGHTH  TEAR  OF  THE  REIGN  OF  VICTORIA. 


The  judges  who  usually  sat  in  banco  in  this  term  were, 
TnmAL,  C.  J.  Mauls,  J. 

CoXiTllAHy  J.  CBESSWELLy  J. 


TOMUNSON,  Clerk,  v.  Sir  F.  BOUGHEY,  Bart,  and  Another. 

May  23. 

Whan,  in  proeeediogi  befiH«  a  tiChe-cmniiitMoiwr  under  the  Ib^ 
e.  71,  Bevenl  modoaes  are  «i  np  in  leepect  of  dialinct  fiuini,  and  the  annual  valne  of  the 
payment  to  be  made  in  leepeet  of  each  &nn  is  lete  than  80/.,  his  dedsion  is  final,  notwitl^ 
Handmg  tlie  wiiole  is  in  tlM  liands  of  the  same  proprietor,  and  the  aggngaU  jearlj  tilao 


The  44th  section  (^the  tithe-commutation  act,  6  &  7  W.  4,  c.  71,  en- 
acts, «<  that  if  any  modus  or  composition-real,  or  prescriptive  or  customaiy 
payment,  *dkall  be  payable  instead  of  the  tithes  of  any  of  the  lands,  rm^oA 
Of  produce  thereof,  in  the  parish,  the  commissioners  or  assistant  ^ 
commissioners  shall,  in  such  case,  estimate  the  amount  of  such  modui^ 
eompontion,  or  payment,  as  the  value  of  the  tithes  payable  in  respect  ot 
Meh  lands  or  produce  req^ctivdyi  and  shall  add  the  amount  thereof  is 
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the  value  of  the  other  tithes  of  the  parish  ascertained  as  aforesaid,  and 
shall  also  make  due  allowance  for  all  exemptions  from,  or  non-liability  to, 
tithes  of  any  lands,  or  any  part  of  the  produce  of  such  lands:  provided 
also,  that,  if  it  shall  appear  to  the  said  commissioners  or  assistant-conh 
missioner  that  any  question  concerning  any  moilus  or  composition-real, 
prescriptive  or  customary  payment,  or  claim  of  exemption  from  or  non- 
liability to  the  payment  of  tithes,  relating  to  the  lands  in  question,  shaD 
have  been  decided  by  competent  authority  before  the  making  of  the 
award,  the  commissioners  or  assistant-commissioner  shall  act  on  the  prin- 
ciple established  by  such  decision,  and  shall  make  their  award  as  if  such 
decision  had  been  made  at  the  beginning  of  the  said  period  of  seven 
years." 

Section  45  enacts,  « that,  if  any  suit  shall  be  pending  touching  the 
right  to  any  tithes,  or  if  there  shall  be  any  question  as  to  the  ejcistence 
of  any  modus  or  composition-real,  or  prescriptive  or  customary  payment, 
or  any  claim  of  exemption  from,  or  non-liability  under  any  circumstances, 
to,  the  payment  of  any  tithes  in  reject  of  any  lands  or  any  kind  of  pro- 
duce, or  touching  the  situation  or  boundary  of  any  lands,  or  if  any  dif- 
ference shall  arise  whereby  the  making  of  any  such  award  by  the  com- 
missioners or  assistant-commissioner  shall  be  hindered,  it  shall  be  lawful 
for  the  commissioners  ojr  assistant-commissioner  to  appoint  a  time  and 
place  in  or  near  the  parish  for  hearing  and  determining  the  same ;  and 
the  decision  of  the  commissioners  or  assistant-commissioner  shall  be 
final  and  conclusive  on  all  persons,  subject  to  the  provisions  hereinafter 
contained." 

*6651  *And  section  46  provides,  «that  any  person  claiming  to  be 
interested  in  any  lands,  or  in  the  tithes  hereof,  who  shall  be  dis- 
satisfied with  any  such  decision  of  the  commissioners  or  assistant-com- 
missioner, may,  if  the  yearly  value  of  the  payment  to  he  made^  or  withholden^ 
according  to  such  decision j  shall  exceed  the  sum  of  201.  ^  cause  an  action  to 
be  brought  in  any  of  his  majesty's  courts  of  law  at  Westminster,  against 
the  person  in,  whose  favour  such  decision  shall  have  been  made,  within 
three  calendar  months  next  after  such  decision  shall  have  been  notiBed  in 
writing,  in  such  manner  as  the  commissioners  or  assistant-commissioner 

Oshall  direct,  to  the  parties  interested  therein,  or  to  their  known  agents; 
in  which  action  the  plaintiff  shall  deliver  a  feigned  issue,  whereby  such 
disputed  right  may  be  tried,  and  shall  proceed  to  a  trial  at  law  of  such 
issue  at  the  sittings  after  the  term  or  at  the  assizes  then  next  or  next  but 

'One  after  such  action  shall  have  been  commenced,  to  be  holden  for.  the 

^county  within  which  such  lands,  or  the  greater  part  thereof,  are  situated; 
with,  liberty,  nevertheless,  for  the  court  in  which  the  same  shall  have 
been  commenced,  or  any  judge  of  his  majesty's,  courts  of  law  at  West- 

.m}ns^r,  to  extend  the  time  for  going  to  trUd  therein,  or  to  direct  the  trial 
to  be  had  in  another  county,  if  it  shall  teem  fit  to  such  court  or  judge  so 

^to  .do :  and  every  defendant  ia  any  such  action  ^ball  enter  an  appearance 
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thereto,  and  accept  such  issue ;  but  in  case  the  parties  shall  differ  as  to 
fhe  form  of  such  issue,  or  in  case  the  defendant  shall  fail  to  ienter  such 
appearance  or  accept  such  issue,  then  the  same  shall  be  settled  under  the 
direction  of  the  court  in  which  the  action  shall  be  brought,  or  by  any 
judge  of  his  majesty's  courts  of  law  at  Westminster,  and  die  plaintiff  may 
proceed  thereon  in  like  manner  as  if  the  defendant  had  appeared  and 
accepted  such  issue,'*  &c. 

The  plaintiff  in  this  case  was  the  rector  of  the  parish  of  Stoke«upon- 
Trent,  in  the  county  of  Stafford.  The  ^defendants  were  owners  r«ggc 
of  lands  within  the  parish.  Proceedings  being  taken  before  an 
assistant  tithe-commissioner  under  the  statute  6  &  7  W.  4,  c.  71,  and  the 
defendants  having  set  up  fourteen  several  moduses,  one,  a  parochial 
modus,  and  the  rest,  &rm  moduses,  nine  of  them  (including  the  claim 
of  a  parochial  modus)  were  determined  in  favour  of  the  land-owners,  and 
the  other  fire  in  favour  of  the  rector.  The  yearly  value  of  the  lands  re- 
spectiveTy  covered  by  these  alleged  moduses  was  more  than  2(U.,  but 
the  yearly  value  of  the  tithes  in  each  case  was  less  than  20/.,  except  in 
one  case,  where  it  was  stated  to  be  <«  about  20/.'' 

The  rector,  being  dissatisfied  with  the  decision  of  the  commissioneri 
commenced  the  present  action,  in  order  to  try  his  right  pursuant  to  the 
provisions  of  section  46  of  the  act,  tendering  an  issue  as  to  the  existence 
of  each  modus  upon  which  the  assistant-commissioner  had  decided  against 
him.    The  defendants  having  refused  to  accept  such  aSSUc, 

Chmndlj  Seijt.,  on  behalf  of  the  rector,  in  Easter  term  last,  obtained 
a  rule  calling  upon  the  defendants  to  sliow  caust  why  they  should  not 
accept  the  issue,  or  why  the  same  should  not  be  settletl  under  the  direction 
of  the  court,  insisting  that  the  case  was  within  the  act,  if  the  aggregate 
yearty  value  of  all  the  tithes  covered  by  the  several  rnoduses  exceeded  20/. 

Talfmrd  and  Shetj  Serjts.,  now  showed  cause.  By  the  45th  section  of 
the  act  the  decision  of  the  commissioners  or  assistant-commissioner  is 
declared  to  be  final  and  conclusive  on  all  persons,  subject  to  the  provi- 
sions contained  in  section  46.  Now,  the  46th  section  provides  <«  that 
any  person  claiming  to  be  interested  in  any  lands,  or  in  the  tithes  thereof, 
who  shall  be  dissatisfied  with  any  such  decision  of  the  commissioner  or 
^assistant-commissioner,  may,  if  the  yearly  value  of  the  payment  r*gc7 
to  be  made  or  withholden  according  to  such  decision  diall  ex- 
ceed the  sum  of  20/.,  cause  an  action  to  be  brought  in  any  of  his  majesty's 
courts  of  law  at  Westminster  against  the  person  in  whose  favour  such 
decision  shall  have  been  made,  within  three  calendar  months  next  after 
such  decision  shall  have  been  notified  in  writing,  in  such  manner  as  the 
commissioners  or  assistant-commissioner  shall  direct,  to  the  parties  in- 
terested therein,  or  to  their  known  agents ;  in  which  action  the  plaintiff 
wall  deliver  a  feigned  issue,  whereby  such  disputed  right  may  be  tried," 
^*  The  elause  then  proceeds  to  regulate  the  time  and  mode  of  trial 
of  such  issue.    The  question  is,  whether,  there  being  several  distinct 

^3^1.  63 
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modiues  set  up  in  respeot  of  several  fanns,  the  circumstance  of  tbe  same 
parties  being  interested  in  all,  entitles  the  rector  to  an  issue  under  tUi 
elause,  because  the  aggregate  yearly  value  of  the  several  payments  to  be 
Blade  or  withheld  exceeds  20/.,  each  separate  claim  to  a  modus  inToIving 
a  yearly  value  of  less  than  that  sum.  The  intention  of  the  legistatore 
evidently  was,  to  make  the  decision  of  the  commissioner  final  in  all  cases 
save  where  the  yearly  value  of  the  payment  to  be  made  or  withholdea 
according  to  such  decision  should  exceed  20/. — to  prevent  the  whole  valae 
of  the  matter  in  dispute  being  absorbed  by  an  extensive  course  of  litigation. 
Had  the  several  farms  in  this  case  belonged  to  different  proprietors,  it  is 
quite  clear  the  rector  would  not  have  been  entitled  to  an  issue.  Nor 
can  he  be  so  entitled  by  reason  of  the  accidental  circum^ance  of  the 
same  parties  being  proprietors  of  the  whole.  Besides,  assuming  that  the 
lector  had  a  right  to  an  issue  by  reason  of  the  aggregate  yearly  value  of 
the  tithes  submitted  for  the  decision  of  the  commissioners  exceeding  201., 
he  has  clearly  no  right  to  adopt  so  much  of  the  decision  as  is  in*  his  own 
^681  ^^^^*  ^'^^  *  dispute  therest.  In  the  case  of  Flanders  v.  BwnlmniJfi) 
which  was  one  of  a  series  of  actions  brought  by  the  owners  ol 
lands  against  the  rector  and  vicar  respectively  of  Mildenhall,  in  Suffolk, 
by  way  of  appeal  against  the  award  of  an  assistant-commissioner  under 
the  act  now  in  question — the  yearly  value  of  the  tithe  in  question  in  tb^ 
action  being  only  2/.,  but  the  aggregate  yearly  value  of  the  tithes  coTered 
by  the  award,  and  .the  decision  as  to  which  was  excepted  to  by  the  other 
parties,  exceeding  201. — the  court  of  Queen's  Bench  made  absolute  a 
rule  to  stay  the  proceedings, 

CianneUy  Serjt.,  in  support  of  his  rule.  In  MackMosh  v.  JVho  (M- 
kg^f{b)  the  court  said  that  the  object  of  the  provision  now  under  discui* 
sion  was,  to  give  to  parties  dissatisfied  with  the  decision  of  the  commis- 
sioner an  opportunity  to  tiy  their  rights  before  a  jury.  To  entitle  them 
so  to  do,  the  statute  requires  that  their  interests  shall  be  interfered  with 
to  a  given  amount.  Here,  the  rector  appears  before  the  commissioner, 
standing  upon  bis  common-law  right :  bis  claim  is  met  by  the  land- 
owners,  who  set  up  several  moduses:  the  commissioner  thereupon  decides 
diat  the  rector's  claim  is  not  well  founded  in  respect  of  certain  firms. 
(Ckesswell,  J.  Do  you  contend  that  the  rector  would  be  entitled  to  aa 
issue,  if  the  lands  in  respect  of  which  the  moduses  are  established  by  the 
award  were  in  the  hands  of  different  persons  ?]  It  is  necessaj^  to  can; 
the  argument  to  that  extent,  in  order  to  sustain  this  rule.  [Maole,  J. 
The  question  turns  upon  the  meaning  of  the  words  <(  such  decision"  m 
section  46.]  The  subject-matter  of  the  decision  here,  exceeds  2(V* 
(Maule,  J.  The  45th  section  empowers  the  commissioner  to  deade 
*fi691  ^P^^  *^^  ^^y  V^^^^on  (amongst  others)  as  to  the  existence  of  aaj 
^  modus  or  composition-real."  The  decision,  therefore,  is  to  be 
upon  a  question  as  to  some  modus.    Suppose  two  several  laoduses  an 

•  (•)  EMtar  lOTia,  ISiS,  mot  mporttd,       (6)  IntbtCowlcf  QomoSi 
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iet  up,  does  it  make  any  difference,  as  to  the  r%ht  to  appeal,  whether  Hne 
rector  chooses  to  dispute  both,  or  only  one?]  The  case  mig^t  possibly 
baTe  been  different,  had  the  several  lands  as  to  which  the  several  modnses 
are  set  up  belonged  to  different  owners :  there  might  then  have  been  a 
want  of  mutuality,  seeing  that  each  would  not  be  aflected  in  interest  to 
the  extent  of  20/.  If  the  Iand*owners  might  have  made  themselves 
plamtifl&  as  to  the  four  moduses  that  were  decided  against  them,  the 
issue  may  be  modified  so  as  to  introduce  them ;  but  the  rector  was  not 
to  assume  that  they  were  dissatisfied  with  the  decision  as  to  those 
moduses. 

TivnAL,  C.  J.  It  appears  to  me  that  this  case  falls  within  the  restric- 
tioD  imposed  by  the  legislature  in  the  forty-sixth  section  of  the  act  for  the 
commutation  of  tidies.  The  words  of  that  section  are:  <« Provided 
alwriys  that  any  person  claiming  to  be  interested  in  any  lands,  or  in  the 
tidies  thereof,  who  shall  be  dissatisfied  with  any  such  decbion  of  the 
commissioners  or  assistant-comfliissioner,  may,  if  the  yearly  value  of  the 
payment  to  be  made,  or  wtthholden,  according  to  such  decisioui  shall 
exceed  the  sum  of  20/. ,  cause  an  action  to  be  brought  in  any  of  his 
majesty's  courts  of  law  at  Westminster  against  the  person  in  whose 
iatour  such  decision  shall  have  been  made,  within  three  calendar  months 
next  after  such  decision  shall  have  been  notified  in  writing,  in  such 
manner  as  the  commissioners  or  assistant-commissioner  shall  direct,  to 
the  parties  interested  therein,  or  to  their  known  agents,  in  which  action 
the  pkintifiT  shall  deliver  a  feigned  issue,  whereby  such  ^disputed  r^g-vA 
right  may  be  tried,"  &c.  The  party  dissatisfied  with  the  decision 
of  the  commissioner,  therefore,  is  restrained  from  appeiding  against  it, 
unlen  the  yearly  value  of  the  payment  in  dispute  exceed  20/.  And  the  ques- 
tion beibre  us  is,  whether,  where  several  farms,  each  of  which  is  covered 
by  a  separate  modus,  and  the  value  of  the  payment  to  be  made  in  respect 
of  each  of  which  is  less  dian  20/.^  belong  to  the  same  owner,  the  rector  is 
at  liberty  to  combine  them  so  as  to  make  the  aggregate  amount  exceed 
the  value  required  to  entitle  him  to  an  issue.  It  seems  to  me  that  each 
modus  is  the  subject  of  a  separate  decision  by  the  commissioner,  and  of 
a  distinct  issue,  provided  it  be  of  the  requisite  value.  It  has  been  con- 
tended on  behalf  of  the  rector,  that,  even  if  the  several  farms  are  in  the 
hands  of  different  owners,  he  still  has  the  right  to  an  issue  under  the  act, 
if  the  aggregate  yearly  value  of  the  whole  exceeds  20/.  That  argument, 
however,  is  open  to  dfis  answer,  that  the  rector  and  the  land-owner 
would  not  be  upon  an  equal  footing,  as  the  legislature  intended  they  should 
be ;  for,  each  land-owner  would  be  precluded  from  tendering  an  issue, 
by  reason  of  the  inferior  value  of  the  payment  in  dispute.  Takii^  the 
forty-fourth,  forty-fifth,  and  forty-sixth  sections  together,  it  is  clear  that  a 
modus  is  put  as  a  distinct  subject-matter  of  decision  by  the  commis- 
sioner ;  and  that,  if  either  party  is  dissatisfied  with  hi^  decisk>n,  in  one 
case  only  is  an  issue  to  go,  namely,  if  the  yearly  value  of  the  payment  to 
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he  made  or  withholden  aceardbig  to  suck  decision  shall  exceed  the  sum  of 
20/.  Here,  the  value  in  each  case  fell  short  of  20/. ;  and  it  seems  to  me 
that  the  circumstance  of  the  several  farms  being  in  the  hands  of  the  same 
proprietors  b  a  mere  accident  which  cannot,  in  any  degree,  vaij  the 
rights  of  the  rector.  I,  therefore,  think  the  rule  should  be  discharged 
'6711        *CoLTBffAN,  J.    Though  put  together  by  the  commissioner,  toe 

^    decision  as  to  each  modus  is  a  separate  decision.    The  case, 
therefore,  is  clearly  within  the  prohibition  of  the  act 

Ma0le,  J.  The  rector  is  only  entitled  to  an  issue  where  the  yeaxlj 
value  of  the  tithes  withholden,  or  of  the  modus,  exceeds  20/.  Uoless 
that  be  the  case,  the  decision  of  the  commissioner  is  made  final  by  sect 
'45.  In  this  case  several  moduses  were  set  up  before  the  commissioner 
in  respect  of  difierent  farms,  quite  unconnected  the  one  with  the  othen. 
I  think  that*  constituted  a  number  of  questions  with  respect  to  those 
several  moduses.  The  commissioner  might  have  decided  one  of  the 
moduses  to  be  good,  and  all  the  rest  bad ;  and  in  each  case  his  decision 
would  have  been  a  decision  upon  a  question  as  to  the  existence  of  a 
modus.  Whedier  there  are  a  number  of  decisions  or  not,  depends  upon 
whether  or  not  there  are  a  number  of  questions.  The  statute  seems  to 
me  to  be  very  clear  in  its  terms ;  and  the  policy  of  it  is  evident — that  the 
contending  parties  shall  not  be  permitted  to  incur  the  expense  of  an 
action  in  the  ordinary  course,  where  the  subject-matter  of  the  decision  is 
of  a  less  yearly  value  than  20/.  My  brother  ChanneU  has  contended  that 
the  rector  might  claim  an  issue  against  each  and  all  of  the  land-ownen^ 
supposing  each  fiirm  to  belong  to  a  different  proprietor,  provided  the 
aggregate  yearly  value  exceeded  20/.  If  that  were  so,  the  rector  might 
put  ^  an  individual  to  the  expense  of  trying  an  issue  touching  a  sin;^ 
field,  the  yearly  value  of  the  tithe  of  which  might  be  only  Is.  That 
clearly  cannot  be  the  true  construction  of  the  act.  For  these  reasons,  I 
am  of  opinion  that  the  present  case  is  within  the  prohibition. 
•6721        *Cresswell,  J.    I  am  also  of  opinion  that  there  are  as  many 

^  disputes  iind  questions  as  there  are  moduses.  The.forty-aizth 
section  applies  to  each  separate  decbion  upon  each  dispute  contem- 
plated by  the  preceding  clause.  Rule  discharged,  without  costs. 


COOPER  9.  WILLOMATT.    Mag  23. 

A  bftilec  of  goodi  for  hire,  by  ielling  them,  detenninM  the  beilment,  end  the  beilor  may  !■>■ 

tain  trover  egainst  the  purchaier,  though  the  parcheae  was  btmH  JUk. 
-A«  conveyed  goodi  by  bill  of  eale  to  B.    B.  allowed  A.  to  lue  the  goods  at  a  vciUy  ns^  ^ 
,    findeitaking  to  deliver  them  up  on  demand.    A.  afterwards  sold  and  delivered  the  ffosA  ^ 
C^  a  bon&fidM  purchaser: — Held,  that  B.  might  maintain  trover  against  C. 

Taoyeb,  for  household  fuitiitore.    Pleas,  not  guilty,,  and  not  po*- 
•eised. 
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The  cause  was  tried  before  Erle,  J.,  at  the  sittings  at  Westminster 
after  last  Hilary  term,  when  the  following  facts  appeared  in  evidence : — 

On  the  24th  of  April,  1844,  the  goods  in  question  were  conveyed  to 
the  plaintiff  under  a  bill  of  sale  by  one  Parry  Savage,  in  consideration  of 
100/.  advanced  to  him  by  the  plaintiff:  and  on  the  same  day  the  follow- 
ing agreement  was  entered  into  between  the  parties : — 

((Whereas  the  said  Parry  Savage  having,  by  bill  of  sale  bearing  date 
the  24th  of  April,  1844,  bargained,  sold,  and  absolutely  assigned  unto 
the  said  Edward  Cooper  all  his  household  furniture,  goods,  chattels, 
atensils,  things,  and  eflects  mentioned  and  set  out  in  an  inventory  or 
schedule  to  the  said  bill  of  sale ;  and  whereas  the  said  Edward  Cooper 
has,  by  virtue  of  the  powers  contained  in  the  said  bill  of  sale,  possessed 
himself  of  the  said  household  furniture,  goods,  chattels,  utensils,  things, 
and  effects ;  and  whereas  the  said  Parry  Savage  proposed  to  the  said 
Edward  Cooper  to  rent  or  hire  of  him  the  said  Edward  Cooper  the  said 
household  *goods,  furniture,  chattels,  utensils,  tilings,  and  effects,     r«573 
and  the  said  Edward  Cooper  having  consented  and  agreed  to  let 
the  same  to  hire,  at  and  aifler  the  rent  or  sum  of  6$.  by  the  week,  to  be 
paid  to  him  the  said  Edward  Cooper  for  the  rent  or  hire  thereof:  It  is 
hereby  agreed  between  the  said  parties,  that  the  said  Parry  Savage  shall 
bave  the  use  of  the  said  household  furniture,  goods,  chattels,  utensils, 
things,  and  effects,  he  the  said  Parry  Savage  paying  unto  the  said  Ed- 
ward Cooper  the  rent  or  sum  of  6s.  by  the  week  for  the  rent  or  hire  of 
the  same ;  the  first  weekly  payment  to  become  due  and  be  made  by  the 
laid  Parry  Savage,  on  the  27th  day  of  April  instant :  and  the  said  Parry 
Savage  hereby  agrees  to  pay  the  said  rent  or  sum  of  6s,  by  the  week, 
during  so  long  a  time  as  he  shall  be  allowed  by  the  said  Edward  Cooper 
to  have  the  use  of  the  said  household  furniture,  goods,  chattels,  utensils, 
things,  and  effects :  and  the  said  Parry  Savage  hereby  agrees  that  he  will 
not  alter,  or  dispose  of,  the  same,  or  any  part  thereof,  without  the  license 
or  consent  of  the  said  Edward  Cooper,  his  executors,  administrators,  or 
issigns,  for  such  purpose  had  and  obtained,  in  writing ;  and  that  he  will 
pay  for,  or  replace,  such  articles  or  things  as  may  be  broken  or  damaged; 
and  that  he  will  deliver  up  the  said  household  furniture,  goods,  chattels, 
utensils,  things,  and  effects,  in  as  good  state  and  condition  as  they  now 
are,  on  demand  being  made  for  tfie  same  by  the  said  Edward  Cooper, 
his  executors,  administrators,  or  assigns  ;  and  his  or  their  agent  or  agents 
*hall  be  at  liberty  at  any  time,  without  first  bringing  any  action  for  reco* 
▼eiy  of  the  said  goods  and  chattels,  to  enter  the  house  and  premises  of 
the  said  Parry  Savage,  or  such  other  place  at  which  the  said  goods  may 
he  deposited,  for  the  purpose  of  removing  the  said  household  furniture, 
goods,  chattels,  utensils,  things,  and  effects,  without  being  subject  to  any 
•ction  of  trespass,  or  any  other  action." 

^On  the  same  day,  the  plaintiff  addressed  the  following  letter    tmqja 
of  auihority  to  the  wife  of  Parry  Savage : —  *• 

2N 
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«  To  Mrs.  Betsy  Savage.  «  ft4A  .Oprii^  1844« 

« I  hereby  request  you  to  hold  possession,  for  me  and  on  my  bebalf^ 
of  all  the  household  furniture,  goods,  chattels,  utensils,  fliings,  and  efleets 
mentioned  and  set  out  in  the  inventory  or  schedule  to  the  bill  of  sale  of 
this  date,  by  which  Parry  Savage  has  bargained,  sold,  and  assigned  to  me 
all  the  said  household  furniture,  goods,  chattels,  utensils,  things,  and 
effects  herein  mentioned,  a  copy  of  which  inventory  is  hereunto  annexed: 
and  the  said  Edward  Cooper  hereby  requires  yon  not  to  aUow  the  said 
Parry  Savage  to  alter  or  dispose  of  the  same,  or  any  part  thereof,  viAoat 
my  license  and  consent  in  writing  having  been  first  obtained  for  tbt 
purpose." 

Mrs.  Savage  signed  a  memorandum  endorsed  upon  this  doeaneiit, 
accepting  the  trust,  and  undertaking  to  perform  it. 

Savage  shortly  afterwards  removed  the  goods,  and  sold  them  to  the 
defendant,  a  furniture-broker,  who  bought  them  in  the  bondftde  belief 
that  they  were  the  property  of  Savage.  The  plaintiff  demanded  the 
goods  of  the  defendant,  and,  on  his  refusal  to  restore  them,  the  pieseal 
action  was  brought. 

The  learned  judge  nonsuited  the  plaintiff,  reserving  to  him  leave  to 
enter  a  verdict  for  76/.,  the  agreed  value  of  the  goods,  if  the  court  dioold 
be  of  opinion  that,  under  the  circumstances,  trover  was  maintainable. 

SheHy  Serjt.,  in  Easter  term,  obtained  a  rule  nisi  accordingly.  He 
submitted  that  the  effect  of  the  agreement  of  the  24th  of  April,  1844,  and 
of  the  contemporaneous  letters,  was,  not  to  create  an  actual  demise  of 
^6751  ^^^  *goods  to  Savage — the  v.oods  being  still  in  the  possession  of 
^  the  plaintiff  through  his  agent  (a)  Mrs.  Savage,  but  to  give  Sange 
the  mere  use  of  them,  determinable  at  the  plaintiff's  pleasure— the  lowest 
interest  known  to  the  law — Christie  v.  Letm,  2  Brod.  ft  B.  410,  6  J.  6. 
Moore,2]l;  &m//e  v.  Cofitpion,  2  B.  &  Aid.  503 ;  7Ue  v.  JUMk,  8  Taimt 
280,  2  J.  B.  Moore,  278 ;  Dean  v.  Hi^gj  10  Bingfa.  345,  4  M.  &  Scott, 
180 :  and  that,  even  assuming  a  tenancy  to  have  been  created  by  the 
agreement,  it  was  determined  by  the  conduct  of  Savage  in  dealing  with 
the  goods  in  a  manner  that  was  inconsistent  with  its  continuance^Go^ 
dan  V.  Harper^  7  T.  R.  9,  post,  699 ;  Loesckmm  v.  Jtfadhm,  2  Stark.  N. 
P.  C.  311 ;  Payne  v.  Wkiiiaher,  R.  &  M.  99;  Higgan  v.  .Mbrinner, 6 C. 
k  P.  616. 

Tatfourd^  Serjt.,  (with  whom  was  BuU,)  now  showed  cause.  The 
question  is,  whether  the  relation  of  landlord  and  tenant  between  Cooper 
and  Savage  was  so  put  an  end  to  by  the  conduct  of  the  latter,  ai  to 
enable  Cooper  to  maintain  trover.  The  distinction  between  that  form  of 
action,  and  case  for  an  injury  to  the  plaintiff's  reversionary  interest,  u 
pointed  out  in  Gordon  v.  Harper.  There,  it  was  held,  that,  where  goods 
(furniture)  leased  with  a  house,  have  been  wrongfully  taken  in  execotioa 

"  (a)  Quart,  as  to  the  effect  of  a  receipt  bj  a  wife  of  goods  from  her  hudwnd  on  iM*  ^ 
others,  and  as  to  her  capacity  to  deal  with  him  as  the  agent  of  others. 
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by  die  ahtfriff,  the  landlord  cannot  maintain  trover  against  the  sheriff 
pending  the  lease ;  because,  to  maintain  such  an  action,  he  must  have, 
9i  the  time,  the  right  of  possession,  as  well  as  the  right  of  property.    The 
agreement  of  the  24th  of  April  operated  as  a  demise  of  the  furniture  and 
effects  at  a  weekly  rent,  determinable  by  a  week's  notice,  or,  at  all  events, 
only  by  a  demand;  and  none  appears  to  have  been  made.    [Maule,  J. 
I  *doubt  whether  a  demand  on  the  defendant,  who  claims  under    rmcj^ 
Sava^,  would  not  be  a  sufficient  demand  to  revest  the  goods  in 
die  plaintiflT.     Tindal,  C.  J.,  referred  to  Litt  s.  72,  where  it  is  said : 
^lil  lend  to  one  my  sheep,  to  tathe  his  land,  or  my  oxen,  to  plough  the 
land,  and  he  killeth  my  cattle,  I  may  well  have  an  action  of  trespass 
against  him,  notwithstanding  the  lending."]    This  is  the  case  of  a  mere 
bailee.     Gregg  v.  WeUs,  10  Ad.  &  £.  90,  2  P.  &  D.  296,  is  exactly  in 
yoint    There,  the  plaifttiff,  who  was  the  owner  of  the  goodwill  and  fix- 
tures of  a  public  house,  allowed  A.  B.  to  represent  himself  as  such,  to  the 
landlords,  and  the  latter  thereupon  let  the  public-bouse  to  A.  B.,  and  A. 
B.  sold  the  lease  and  fixtures  to  the  defendant,  who  was  informed  by  the 
landlords  that  A.  B.  was  their  tenant ;  and  it  was  held  that  the  plaintiff 
had  estopped  himself  from  recovering  the  fixtures  from  the  defendant, 
who  had  purchased  honafide.    So,  here,  the  plaintiff,  having,  by  his  con- 
duct, authenticated  Savage  as  the  owner  of  the  goods,  is  estopped  from 
asserting  his  title  to  them  against  a  bond  fide  purchaser.    [Maule,  J.    The 
transaction  between  Cooper  and  Savage  would  have  been  fraudulent  as 
against  cceditors,  under  the  13  Eliz.  c.  6,  and  also  within  the  27  Eliz. 
c.  4.    But  the  latter  act  applies  only  to  lands :  the  legislature  seems  to 
have  thought  caveat  emptor  to  be  the  rule  as  applied  to  goods.]    The  case 
of  Loeschnum  v.  Machin  is  not  a  very  cogent  authority.     [Maule,  J. 
Where  a  man  acts  ex  rnaniato^  if  he  exceeds  his  authority,  he  is  a  wrongs 
doer  altogether :  so,  if  he  hires  a  horse,  and  kills  or  sells  him ;  or,  if  a 
carrier  breaks  open  a  package  that  is  intrusted  to  him.    «  Demise"  is  an 
improper  term  as  applied  to  a  personal  chattel:  it  is  rather  a  Ii4xn8e  to 
Qse  it.    The  real  question  here  is,  whether  or  not  the  plaintiff  could  have 
maintained  trover  against  Savage.]     *He  might  have  brought    r*c77 
ttnimpstf  on  the  agreement.    If  tenant  for  years  makes  a  feoff- 
ment,  he  forfeits  his  interest :  but,  if  he  conveys  by  lease  and  release,  it 
works  no  forfeiture,  but  operates  only  to  the  extent  of  the  estate  he  has. 
In  Comyns's  Digest,  Forfeiture^  (A.  3,)  it  is  said,  that,  «  Generally,  an 
alienation  by  a  pariicular  tenant  is  no  forfeiture,  if  the  reversion  or 
remainder  is  not  thereby  divested :  and  therefore,  if  tenant  for  life,  or 
years,  of  an  advowson,  rent,  common,  or  other  thing  which  lies  in  grant, 
i>y  deed  grants  his  estate  to  another  in  fee^  it  is  no  forfeiture.     Co.  Litt. 
%1  b :  1  Roll.  854, 1.  9,  12.    So,  if  a  man  in  remainder  or  reversion  for 
life,  of  lands,  &c.,  grants  his  estate  by  deed  to  another  in  fee^  it  is  no 
forfeiture:   Co.  Litt.  251  b:    1  Roll.  854,  1.  11.    So,  if  cestuy  que  use 
^r  life,  before  the  statute  27  H.  8,  c.  10,  had  made  a  feoffment,  it  was 
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tbe  mill,  and  formed  part  of  the  inheritance,  and,  when  wrongfully  severedi 
became  the  property  of  the  reversioner."  In  ISggon  v.  Mortmerj 
Park£,  B.,  appears  to  have  ruled,  that,  if  a  tenant  of  a  farm  remove  part 
*6811    ^^  ^^  ^^'  ^^  landlord  may  maintain  (a)  either  ^trespass  de  bom 

^  asportaiiSf  or  trover,  for  such  removal.  In  Stoiy  on  Bailments, 
eh.  vi.  §  396,  it  is  said :  « It  has  been  decided,  that,  where  a  thing,  as, 
for  instance,  a  horse,  is  let  to  hire  for  a  particular  object  or  journey,  and 
the  hirer  wrongfully  use  it  for  another  object  or  journey,  there  the  owner 
has  no  right  to  retake  it  by  force.(i)  But  it  seems  that  such  a  misaser 
amounts  to  a  virtual  determination  of  the  bailment,  and  destroys  the 
hirer's  special  property  therein;  and  the  owner  may  maintain  trover 
therefor."(c)  [Maule,  J.  That  seems  rather  inconsistent.  ((Q]  The 
same  learned  author,  in  a  former  chapter,  says:(e)  «If  a  bailee  delivers 
the  goods  to  a  second  bailee,  the  first  bailee  may  demand  and  recover 
the  same  from  the  second  bailee,  because  the  latter  hath  the  possession 
of  the  former,  and  undertakes  for  the  custody.  But  the  original  bailor 
may  also  demand  and  recover  the  same  from  either  bailee ;  because  he 
has  the  property,  and  both  are  bound  to  answer  him."  For  this  he  cites 
haack  v.  Clark^  2  Bulstr.  306,  where  Dodderidge,  J.,  says:  <«So  long 
as  the  privity  of  the  bailment  remains,  no  action  of  trespass  lieth :  and 
so  is  2  E.  4,  fol.  5  :{g)  but,  where  the  same  is  determined  by  the  tortious 
act  of  the  defendant,  there  this  shall  make  a  conversion,  and  an  action 
upon  the  case  well  lieth:  12  E.  4,  fo.  8.(A)  If  a  man  delivers  to  another 
a  horse  to  ride  to  York,  if  he  rides  on  him  to  Carlisle,  an  action  well 
^821    ^^^^ '  (**)  ^^  reason  *is,  because  that  he,  by  his  wrongful  act, 

^  hath  now  destroyed  the  privity  of  the  first  bailment,  by  doing 
contrary  unto  it.  With  this  agrees  2  H.  7,  fo.  11  \{k)  18  E.  4,  fo.  23;(i) 
21  E.  4,  fo.  76  b  ;(m)  12  E.  4,  fo.  13  a ;  ne  Lord  Versey's  case,  28  H.8, 
Dyer,  fo.  22;  5  H.  7,  fo.  16;(n)  27  H.  8,  fo.  27;(o)  and  21  E.  4.fo. 
19  a  (p)  and  80  h.^\q)  The  case  is  clearly  distinguishable  firom  Greff 
r,  WeUs.  Here  Savage  was  intrusted  with  the  goods  to  no  greater  extent 
than  a  bailee  is  ordinarily  intrusted. 

TiNDAL,  C.  J.  It  appears  to  me,  that,  if  the  transaction  between 
Cooper  and  Savage  is  assumed  (as  perhaps  it  may  be)  to  be  a  demise  of 
the  goods  to  the  latter,  it  is  such  a  demise  as  might  at  any  time  be  pot 

(a)  6  C.  &  p.  61  a.  Tammf  qumr§j  unten  there  be  a  distiiict  Mportation  at  a  tine  nbi^ 
qoent  to  that  of  the  act  of  leverance  from  the  freehold. 

(6)  Citing  Lee  v.  Jtkinttm,  YeW.  178,  1  Brownl.  R.  217. 

(r)  Citing  Wilkinmm  ▼.  King,  2  Campb.  835 ;  Lenckman  ▼.  Marhin,  8  Stark.  N.  P.  C.  Sll , 
Toide  V.  Harbottle,  Peake,  N.  P.  C.  49,  2  Wms.  Saund.  47  f,  and  notes  of  Waiiams  and  PH- 
teaon ;  Powle  ▼.  Sadler,  Paley  on  Agency,  by  Lloyd,  80 ;  2  Salk.  655. 

(</^  But  Story  adda— ^<  ao  that  there  woak)  not  aeem  to  be  any  aonnd  ohjection  to  the  oma^ 
ntakuiff  the  hone,  if  he  could,  peaceably  and  without  perK>nal  violence." 

(e)  Ch.  11.  §  105.  (g)  P.  2  E,  4,  fo.  4, 5,  pL  9.         (A)  P.  12  E.  4,  fo.  8,  pi.  20. 

(t)  lb.  and  H.  18  E.  4,  fo.  23,  pi.  5.  (k)  H.  2  H.  7,  lb.  11,  pi.  9. 

(0  H.  18  £.  4,  fo.  23,  pL  5.  (m)  ^ofufi  caae,  H.  21  £.4,^^71 

(it)  M.  12  E.  4,  fo.  1.%  pL  10.  (o)  H.  5  H.  7,  fo.  10.  11«  pL  2. 

(j»)  H.  21  E  4,  fo.  19,  pL  22.  (q)  QMtBrt,  aa  to  thia  kat  leftnnoi 
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an  end  to  at  the  will  of  the  former.  And  it  seems  to  me,  that,  if  SaTage 
put  the  g^ods  into  the  possession  of  another,  meaning  to  give  to  that 
other  a  larger  interest  in  them  than  he  himself  possessed,  he  must,  at  dl 
events,  be  held  to  have  parted  with  the  limited  interest  he  did  possess. 
The  demand  upon  the  defendant,  therefore,  as  much  put  an  end  to  the 
tenancy  of  Savage  as  if  the  demand  had  been  made  upon  Savage  himself. 
But,  supposing  the  tenancy  not  to  have  been  determined,  I  cannot  get 
over  the  authority  of  Loeschman  v.  Mac/dn.  There,  the  hirer  of  certain 
pianos  having  sent  them  to  the  defendant,  an  auctioneer,  for  sale :  in  an 
action  against  the  auctioneer,  Abbott,  J.,  ruled  that,  "if  goods  be  let 
on  hire,  although  the  person  who  hires  them  has  the  possession  of  them 
for  the  special  purpose  for  which  they  are  lent,  yet,  if  he  send  them  to 
an  auctioneer  to  be  sold,  he  is  guilty  of  a  conversion ;  and  that,  if  the 
^auctiDneer  afterwards  refuse  to  deliver  them  to  the  owner,  lu-  r#goQ 
less  he  will  pay  a  sum  of  money  which  he  claims,  he  is  also 
guilty  of  a  conversion."  That  is  a  position  I  am  not  prepared  to  dispute. 
I  therefore  think  the  rule  for  entering  a  verdict  for  the  plaintiff  in  this 
case  must  be  made  absolute. 

CoLTMAN,  J.  It  seems  to  me  also  that  the  case  of  Loeschman  v.  Machin 
is  a  satisfactory  authority  for  us  to  act  upon,  haack  v.  Clark  is  likewise 
very  applicable  to  the  present  case. 

Maule,  J.    I  do  not  think  we  are  called  upon,  by  any  of  the  authorities 
that  have  been  cited,  to  hold  that  this  action  is  not  maintainable.    Loescfh 
man  v.  Machin  is  not,  in  my  judgment,  to  be  distinguished  from  this 
case :  and  it  has  been  approved  of  in  subsequent  cases.    If,  however, 
there  were  no  authority  to  support  our  view,  I  should  still  come  to  the 
same  decision.     It  occurred  to  me,  in  the  course  of  the  argument,  that 
Savage  might  still  be  liable  to  the  weekly  rent  of  6s.,  notwithstanding  the 
recovery  of  the  value  of  the  goods  by  the  plaintiff  in  this  action.     That 
may  be  so :  but  still  I  do  not  think  it  by  any  means  shows  that  the  plain- 
tiff may  not  set  up  the  tortious  conversion.    There  seems  to  be  no  doubt 
that  the  transaction  was  an  honest  and  bond  fide  one  on  the  defendant's 
part ;  and  one  cannot  but  regret  that  he  should  lose  his  money.     Much 
property  of  this  kind  is,  however,  intrusted  to  persons  who  have  no  ri^t 
to  sell  it ;  and  yet  the  trade  of  a  furniture-broker  seems  to  be  one  that 
may  be  profitably  carried  on.     The  law,  therefore,  has  not  been  found 
to  be  productive  of  any  inconvenience ;  and,  if  it  had,  that  would  make 
no  difference,  seeing  that  it  is  not  at  all  doubtful.    I  think  the  plaintiff  is 
clearly  entitled  to  enter  a  verdict  for  the  sum  agreed  on. 

*Cresswell,  J.  Two  points  were  relied  upon  by  my  brother  r^go^ 
Talfourd.  The  first,  he  founded  upon  Gregg  v,  Wells^  where  it 
"vasheld  that  the  owner  of  goods  ^  ho  stands  by  and  allows  another  to  treat 
them  as  his  own,  whereby  a  third  person  is  induced  to  buy  them  hon& 
fide^  cannot  recover  them  from  the  vendee.  That  case  differs  essentially 
from  the  present ;  for,  there  the  owner  of  the  goods  was  present  when 
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the  peition  to  vhom  he  had  intrusted  them  affected  to  deal  with  them - 
here,  however,  the  plaintiff  did  not  hold  out  Savage  as  a  person  having 
authority  to  deal  with  the  goods.  The  authority  given  by  Cooper  to  Mrs. 
Savage  to  hold  possession  of  the  goods  on  his  behalf,  did  not  make  her 
his  agent  for  the  purpose  of  assenting  to  the  disposition  of  them  by  b^ 
hu8band.(a)  Then  comes  the  question  whether  a  person  intrusted  with 
goods  in  this  manner,  can,  by  selling  them,  be  guilty  of  any  thing  lesi 
than  a  conversion.  Upon  the  authority  of  Loeschman  v.  Jtfoson,  as  weD 
as  upon  principle,  I  think,  that,  where  a  party  acts  so  in  contravention  ot 
the  authority  given  to  him,  he  can  confer  no  right  upon  another  by  his 
wrongful  act. 

For  these  reasons,  I  am  of  opinion  that  this  action  is  maintainable. 

Rule  absolute.(&) 

(a)  Vide  rapril,  676  (a).  b)  Vide  Bradky  ▼.  CopU^,  pod,  f.  68& 
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Bart.    May  30. 

A.  being  indebted  to  B.,  by  •  biU  of  mle,  which  wae  found  to  ha^  been  bond  fiit  ezeented,  c«- 
▼eyed  to  him  all  his  stock  in  trade,  household  furniture,  dec,  absolutely.  The  faitt  of  nb 
(which  was  under  seal)  contained  a  ooTenant  by  A.  to  pay  the  debt  xm  dmnwnd^  and  a  ]i» 
viso  for  redemption  on  payment  of  the  debt  and  interest  on  demani^  and  a  further  proviso  iktf 
the  assignor  should  continue  in  possession  until  de&ult  The  goods  having  been  solas 
quently,  and  before  any  demand  made  by  B.,  seized  by  the  sheriff  under  ayL/a.npoBt 
judgment  entered  up  against  A.  or  a  warrant  of  attorney :— • 

fieM,  that  B.  had  not  such  a  right  of  immediate  possession  as  to  entitle  him  to  mfiiT**ii'  trav« 
against  the  sherifl. 

This  was  an  action  brought  by  the  plaintifls  against  the  defendant  to 
recover  the  value  of  certain  furniture  and  effects,  goods  and  chattels^ 
seized  and  taken  in  execution  and  sold  by  the  defendant  as  sheriff  of  the 
county  of  Yurk|  under  a  writ  otJi.fa.  issued  against  one  John  BoultoB, 
at  the  suit  of  one  Robert  Taylor. 

The  declaration  contained  two  counts :  the  first  was  a  special  count  in 
case,  upon  which  nothing  arose  for  the  consideration  of  the  court ;  the 
second  was  a  count  in  trover,  to  which  the  defendant  pleaded  not  guilty, 
and  not  possessed ;  and,  issue  having  been  joined  thereon,  the  following 
case  was,  by  consent,  stated  fcnr  the  opinion  of  the  court  :•— 

The  plaintiffs  carried  on  the  trade  of  common  brewers  in  co-paitner^ 
ship  together  at  SheflSeld,  in  the  county  of  York,  and  were,  at  the  time 
of  the  agreement  hereinafter  mentioned,  possessed,  for  the  residue  of  an 
unexpired  term,  of  a  certain  inn  or  public-house  situate  at  Rotherham,  io 
Yorkshire,  called  the  College  Inn,  and  of  about  fourteen  acres  of  land,  and 
some  gardens  connected  and  held  therewith ;  and  the  plaintiffs  were  alio 
possessed  as  of  their  own  property  of  certain  household  furniture,  trade, 
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fixtaies,  and  effects  in  and  about  the  said  inn,  and  of  certain  crops  and 
tUlages  in  the  said  land. 

*In  the  beginning  of  the  month  of  August,  1842,  the  said  John  r«5gg 
Boulton,  who  had  previously  been  a  baker  at  Rotherham,  applied  *- 
to  take  the  College  Inn  and  land  of  the  plaintifis;  and  they  agreed 
to  let  the  same,  and  to  sell  him  the  said  fUmiturei  goods,  and  things, 
St  a  certain  stipulated  price.  They  accordingly  bond  fide  sold  and  deli* 
tered  such  furniture,  goods,  and  things  to  Boulton  on  the  10th  of  Au- 
gust, 1842,  on  which  day  he  was  let  into  possession  of  the  house  and 
land. 

On  the  22d  of  August,  1842,  a  bill  of  sale,  under  seal,  was  band  fidi 
executed  by  Boulton  and  the  plaintiffs,  of  which  the  following  is  a 
copy:— 

«  This  indenture  made  the  22d  day  of  August,  1842,  between  John 
Boulton,  of  Rotherham,  in  the  county  of  York,  innkeeper,  of  the  one  part, 
and  William  Bradley  and  John  Newton  Mappin,  of  Sheffield,  in  the  said 
county  of  York,  common  brewers,  and  copartners  in  trade,  of  the  other 
part :  Whereas  the  said  John  Boulton  hath  become  tenant  to  the  said  W« 
Bradley  and  J.  N.  Mappin,  of  the  College  Inn,  situate  at  Rotherham 
aforesaid,  and  of  about  fourteen  acres  of  land  held  and  occupied  there- 
with, and  hath  purchased  of  them  certain  household  furniture  and  other 
effects,  constituting  part  of  the  effects  hereinafter  assigned,  and  the  crops 
and  tillages  growing  and  being  in  and  upon  the  said  land,  but  hath  not 
yet  paid  for  the  same  respectively,  and  is  now,  on  account  thereof,  justly 
and  truly  indebted  to  the  said  W.  Bradley  and  J.  N.  Mappin  in  tlie  sum 
of  196/.  6s*  bd. :  and  whereas  the  said  W.  Bradley  and  J.  N.  Mappin 
have  required  payment  of  or  security  for  the  said  sum,  and  the  said  J. 
Boulton,  not  being  at  present  prepared  to  pay  the  same,  hath  therefore 
consented  and  agreed  to  give  to  them  the  security  contained  in  and  by 
these  presents :  Now,  this  indenture  witnesseth,  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  sum  of  196/.  6s.  6d,  so  justly 
due  and  oving  from  him  the  said  *J.  Boulton  to  the  said  W.  Brad-    r«go7 
ley  and  J.  Mappin  as  aforesaid,  he  the  said  J.  Boulton  doth  hereby 
grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said  W.  Brad- 
ley and  J.  N.  Mappin,  their  executors,  administrators,  and  assigns,  all 
lind  singular  the  household  furniture,  beds,  bedding,  plate,  linen,  china, 
stock  in  trade,  implements,  and  utensils  of  trade,  fixtures,  and  other 
goods,  chattels,  and  effects  of  him  the  said  J.  Boulton,  now  being  in,  and 
&hout,  upon,  or  belonging  to  the  said  inn  or  public-house  occupied  by 
him,  called  the  College  Inn,  situate  at  Rotherham  aforesaid,  or  any  out- 
building or  yard,  garden,  or  place  belonging  to  the  same  (as  well  as 
those  purchased  by  him  of  the  said  W.  Bradley  and  J.  N.  Mappin  as  afore- 
said, as  those  previously  belonging  to  or  since  acquired  by  him) ;  and  all 
^e. crops  and  tiUages,  and  live  and  dead  stock  of  him  the  said  J.  Boulton 
ftow-growing  or  being,  or  which  may  hereafter  grow  or  be  in  or  upon  tb« 
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aforesaid  land ;  and  also,  so  fiu*  as  he  lawfully  can,  all  other  goods,  dMi* 
tels,  cattle,  and  effects  which  he  the  said  J.  Boulton  shall  or  may  daiiog 
the  continuance  of  these  presents  acquire  or  become  possessed  of;  and 
all  the  estate,  right,  title,  interest  and  property  of  him  the  said  J.  Bool^ 
ton  therein  and  thereto ;  to  have,  hold,  receive,  and  take  the  said  funi* 
lure,  goods,  chattels,  stocks,  crops,  tillages,  and  all  other  the  piemisei 
hereby  assigned  or  otherwise  assured  unto  the  said  W.  Bradley  ami 
J.  N.  Mappin,  their  executors,  administrators,  and  assigns,  heneefortk  to 
^nd  for  their  own  proper  use  and  benefit ;  subject,  neveitbeless,  to  the  po* 
viso  hereinafter  contained  for  redemption  thereof,  that  is  to  say :  ProTided 
always,  and  it  is  hereby  agreed  and  declared  by  and  between  the  said 
parties  hereto,  that,  if  the  said  J.  Boulton,  his  heirs,  executors,  or  admi- 
nistrators, shaU  pay  unto  the  said  W.  Bradley  and  J.  N.  Mappin,  their 
*6881    ^^^^^^  administrators,  or  assigns,  the  sum  of  196/.  &•  5d. 

^sterling,  togeUier  with  interest  for  the  same  after  the  rate  of  51.  f» 
Onrf.fer annum,  on  demand,  without  any  deduction  whatsoever,  thGAdieM 
presents  shall  cease  and -become  absolutely  void :  Provided  further,  and 
it  is  hereby  further  declared  and  agreed  by  and  between  the  said  pvticf 
hereto^  that,  if  the  said  J.  Boulton,  his  heirs,  executors,  or  administfatora» 
shall  not  pay  unto  the  said  W.  Bradley  and  J.  N.  Mappin,  their  exeen- 
tors,  administrators,  or  assigns,  the  said  principal  sum  of  196/.  6f.  6d. 
and  interest,  and  every  or  any  part  thereof  respectively,  on  demmd^  it 
shall  be  lawful  for  the  said  W.  Bradley  and  J.  N.  Mappin,  and  the  mh 
vivor  of  them,  and  the  exeevtors,  administnUors,  and  assigns  of  suck 
survivor,  immediately  upon  such  de&ult  or  non«paymtat,  or  at  any  tine 
thereafter,  without  any  further  authority  than  is  herein  contained,  absth 
lately  to  sell  and  dispose  of  all  and  every  or  any  of  the  said  fumitiiK, 
goods,  chattels,  stock,  crops,  tillages,  and  premises  hereby  assigaed, 
either  publicly  or  privately,  and  either  together  or  in  parcels,  for  as  moch 
money  as  can  be  reasonably  obtained  for  the  same ;  with  full  power  to 
buy  in  and  afterwards  to  re«sell  the  same  without  being  answerable  fa 
consequential  loss ;  and,  in  order  to  enable  the  said  W.  Bradley  aad 
J.  N.  Mappin,  their  executors,  administrators,  and  assigns,  more  eSectn- 
ally  to  seize  and  take  possession  of  all  and  singular  the  aforesaid  Auni- 
ture,  goods,  chattels,  stock,  crops,  tillages,  and  premises,  and  to  sell  aad 
(iispose  of  the  same,  he  the  said  J.  Boulton  doth  hereby  give  and  gfaat 
unto  the  said  W.  Bradley  and  J.  N.  Mappin,  and  the  survivcHr  of  tbem, 
apd  the  executors,  administrators,  and  assigns  of  such  survivor,  and  tiieir 
and  his  bailifls,  servants,  and  agents,  foil  and  free  liberty,  power,  aad 
authority  from  time  to  time  after  default  in  payment  of  the  aSottmi 
sum  of  196/.  6s.  &/.,  and  interest,  in  manner  aforesaid,  to  enter  into 
4iggQ1    and  upon  the  aforesaid  inn  or  pablic-house,  land,  and  premises,  ^^ 

any  other  dwelling-house,  public^house,  Aop,  land,  or  other  plact 
or  places  hereafter  to  be  occupied  by  him  the  said  J.  Boulton,  orhjUt 
cxeeutora  or  adm^natratora  in  that  cq^acity,  aad^  if  neoessaiy,  to  bisik 
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^jtvm  4uy  external  or  internal  doors,  gates,  locks,  or  other  &stening8,  aad 
ffetjr<e  and  take  possession  of  such  furniture,  goods,  chattels,  stock,  cropSy 
tillagt-Sy  and  premises,  and  sell  and  dispose  thereof,  either  at  the  place 
where  found,  or  at  any  other  place  or  places,  without  any  hindrance,  in- 
tecraption,  or  denial  from  or  by  the  said  J.  Boulton,  or  any  other  person 
«r  persons  whatsoever,  and  without  being  liable  to  any  action  of  trespass, 
w  other  legal  proceeding,  for  so  doing:  and  it  is  hereby  further  declared 
and  agreed,  that  the  receipt  or  receipts  in  writing,  of  the  said  W.  Brad-« 
ley  and  J.  N.  Mappin,  or  the  survivor  of  them,  or  the  executors,  admi- 
nistrators, or  assigns  of  such  survivor,  for  any  money  to  arise  from  the 
aforesaid  sale  or  sales,  or  otherwise  payable  to  them  or  him  by  virtue 
bereof,  shall  effectually  iBxonerate  the  person  or  persons  to  whom  the  same 
ihall  be  given,  from  being  obliged  to  see  to  the  application  of  the  money 
therein  respectively  acknowledged  to  be  received,  or  to  inquire  into  the 
necessity  or  propriety  of  any  such  sale  or  sales ;  and  it  is  hereby  further 
declared ,  and  agreed  that  the  said  W.  Bradley  and  J.  N,  Mappin,  their 
executors,  administrators,  or  assigns,  shall  stand  and  be  possessed  of  the 
IBoneys  to  arise  from  the  aforesaid  sale  or  sales,  and  of  all  other  moneys, 
if  any,  which  may  come  to  their,  or  any  of  their,  hands,  by  virtue  here<^, 
apoD  trust  to  pay,  retain,  and  satisfy  throu^out  the  aforesaid  principal 
aum  of  196/.  6^.  bd.^  and  all  interest  for  the  same,  or  so  much  thereof  re- 
spectively as  shall  then  remain  unpaid,  and  also  the  costs  and  expenses 
attending,  or  relating  to,  the  said  ssde  or  sales,  or  the  exercise  and  exe- 
cution of  the  trusts  and  powers  herein  contained ;  and,  after  payment 
thereof,  upon  further  trust  to  pay  all  the  ^surplus  moneys  (if  any)    r*ggA 
then  remaining  undisposed  of,  unto  the  said  J.  Bouhon,  his  exe- 
cutors, administrators,  or  assigns,  on  demand :  and  the  said  J.  Boulton 
doth  hereby  give  and  grant  unto  the  said  W.  Bradley  and  J.  N.  Mappin, 
their  executors,  administrators,  and  assigns,  and  each  and  every  of  them, 
and  their  and  every  of  their  bailiffs,  servants,  and  agents,  fuU  and  fre^ 
Uberty,  power,  and  authority,  from  time  to  time  during  the  continuance 
of  these  presents,  to  enter  into  and  upon  the  aforesaid  inn  or  public-house 
and  land,  or  any  other  dwelling-house,  public-house,  shop,  land,  or  place 
hereafter  to  be  occupied  by  the  said  J.  Boulton,  or  by  his  executors  or 
administrators  in  that  capacity,  and  take  an  inventory,  valuation,  or 
account  of  the  aforesaid  furniture,  goods,  chattels,  stocky  crops,  tillages^ 
and  premises :  and  the  said  J.  Boulton,  for  himself,  his  heirs,  executors, 
and  administrators,  hereby  covenants  with  the  said  W.  Bradley  and  J.  N 
Mappin,  their  executors,  administrators,  and  assigns,  that  he  the  said  J« 
Boulton,  bis  executors,  administrators,  or  assigns,  will  pay  unto  the  said 
W.  Bradley  and  J.  N.  Mappin,  their  executors,  administrators,  or  assigns, 
on  iemandy  the  said  principal  sum  of  196/.  6s,  bd.j  together  with  interest 
for  the  same  after  the  rate  aforesaid,  without  any  deduction  whatsoever; 
and  also  that,  if  default  be  made  in  payment  of  the  said  sum  of  196/.  8f  •  6dL 
ttid  interest  in  manner  aforesaid,  it  diaQ  be  lawful  for  the  said  W.  Bradley 
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and  J.  N.  Mappin,  their  executors,  administrators,  and  assignb,  iiamedi* 
ately  thereupon,  or  at  any  time  thereafter,  to  seize  and  take  poasessioA 
of  all  and  singular  the  said  furniture,  goods,  and  chattels,  stock,  cropsi 
tillages,  and  premises,  and  hold  and  enjoy  the  same  to  and  for  their  own 
absolute  use  and  benefit,  for  ever  discharged  from  the  aforesaid  proviso 
for  redemption  thereof,  and  all  equity  thereupon,  without  any  hindranoi 
from  or  by  the  said  J.  Boulton,  his  executors,  administrators,  or  assigni, 
^Mll    ^^  ^^7  other  ^person  whatsoever;  and  that  freed  and  discharged 
from  aU  former  and  other  charges,  liens,  and  encumbrances  what* 
soever ;  and,  further,  that  he  the  said  J.  Boulton,  his  executors,  adminis- 
trators, and  assigns,  and  all  other  persons  whatsoever  claiming,  or  tn 
claim,  any  estate,  charge,  or  interest,  in,  to,  or  upon  the  aforesaid  pie* 
mises,  shall  and  will,  from  time  to  time,  and  at  all  times  after  de&nlt 
shall  happen  to  be  made  in  payment  of  the  said  principal  sumof  196i.6f.6<L 
and  interest,  in  manner  aforesaid,  at  the  request  of  the  said  W.  Bradley 
and  J.  N.  Mappin,  their  executors,  administrators,  or  assigns,  but  at 
the  expense  of  the  said  J.  Boulton,  his  executors,  administratois,  or 
assigns,  make,  do,  and  execute  all  such  other  acts,  deeds,  assignments, 
and  assurapces  for  the  better  and  more  eflectually  granting  and  assigning 
the  said  furniture,'  goods,  chattels,  stock,  crops,  tillages,  and  premises^ 
unto  the  said  W.  Bradley  and  J.  N.  Mappin,  their  executors,  adminis- 
trators, and  assigns,  freed  from  the  aforesaid  proviso  for  redemption  thereof 
and  all  equity  thereupon,  as  by  them  the  said  W.  Bradley  and  J.  N.  Map- 
pin, their  executors,  administrators,  or  assigns,  or  their  or  any  of  tkdr 
counsel,  shall  be  reasonably  desired,  or  advised  and  required :  Provided 
always,  and  it  is  hereby  declared  and  agreed,  that,  until  default  shall  be 
made  in  payment  of  the  said  principal  sum  of  196/.  6s.  6d.  and  intereit, 
contrary  to  the  covenant  hereinbefore  contained  for  payment  thereof,  it 
shall  be  lawful  for  the  said  J.  Boulton,  his  executors  and  administratomy 
to  hold,  make  use  of,  possess,  and  enjoy  all  and  sbgular  the  said  fiuni- 
ture,  goods,  chattels,  stock,  crops,  tillages,  and  premises,  without  anj 
hindrance  or  denial  from  or  by  the  said  W.  Bradley  and  J.  N.  MappiSf 
their  executors,  administrators,  or  assigns." 

Boulton,  before  he  entered  upon  the  above-mentioned  inn,orexecoted 
the  aforesaid  bill  of  sale,  was  indebted  to  the  said  R.  Taylor,  a  miller,  in 

*6921  ^^^'  ^*  ^*'  ^^'  ^^^^  ^supplied  to  him  in  the  way  of  lus  trade,  bm 
a  baker,  at  various  times  previously  thereto  by  the  said  R.  Tajlor; 
for  which,  on  the  11th  of  August,  1842,  (being  the  day  after  bis  entrf 
upon  and  occupation  of  the  inn,  and  the  sale  and  delivery  to  him  of  the 
said  furniture,  goods,  and  things  above-mentioned,)  he,  Boulton,  A0f>d/'^ 
gave  his  warrant  of  attorney  to  Taylor,  payable  as  follows,  vis.  6/.  and 
interest  on  the  24th  of  October  then  next  ensuing,  and  the  like  sum  ol 
5/.  and  interest  every  succeeding  three  calendar  months,  until  iiill  paym^^ 
of  the  said  sum  of  90/.  3s.  2d. 
Defiiult  having  been  made  in  payment  of  some  of  these  insti]ineBt% 
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lodgi&eiit  vm  ivAj  rigned  on  the  said  warrant  of  attorney,  on  the  9th  oC 
Maj,  1843y  and  a  writ  of fl.  fa.  was  duly  issued  thereon  against  Boultoo^ 
directed  to  the  defendant,  as  the  then  sheriff  of  Yorkshire,  and  was  duly 
enddraed ;  uadier  which  writ^  thus  endorsed,  the  defendant^  then  being  such 
sheriff,  by  his  officer,  within  a  few  days  after  the  9th  of  May,  1843,  seized 
and  took  in  execution  all  the  goods  and  chattels  in  and  at  the  College  Inn^ 
comprised  in  the  said  hill  of  sale  given  to  the  plaintifls  by  Boulton. 

At  the  time  of  the  said  seizure,  the  said  goods  and  chattels  were,  and 
had  continued,  in  the  possession,  and  under  the  control,  of  Boulton,  un- 
der and  subject  to  the  said  bill  of  sale,  and  the  claim  and  rights  of  the 
plaintifls  under  or  by  virtue  thereof,  if  any  ;  and  the  debt  from  Bouhon 
to  the  plaintifls,  mentioned  in  the  said  bill  of  sale,  remained  unpaid. 
.  The  pfaiintifls,  on  hearing  of  the  execution,  on  the  16th  of  May,  1843; 
and  before  the  sale,  gave  Taylor  and  the  defendant  notice  « that  all  and 
every  the  goods  and  chattels  and  effects  now  being  in,  about,  or  upoii  the 
dwelling^ouse,  land,  and  outbuildingsoccupied  by  John  Boulton,  situate 
m  or  near  College  street,  in  Rotherham,  in  the  said  county  of  York,  he* 
long  to  and  *were,  and  have  ever  since  the  16th  of  August,  r»g9% 
1812,  been,  the  property  oV^  the  plaintifls.  Notwithstanding  this 
notice,  the  goods  comprised  in  the  bill  of  sale  were  afterwards  sold  by 
auction  under  the  execution,  and  the  proeeeda  thereof  were  received  by 
the  defendant.  And  the  present  action  was  commenced  against  him  to 
recover  the  value  of  the  same. 

The  question  for  the  opinion  of  the  court  (which  is  to  be  at  liberty  to 
draw  all  the  ioierences  idiich  a  jury  might)  is, — whether,  under  the  cii^ 
eufflstanees  above  detailed,  the  plaintifls,  as  against  the  said  Robert  Tayr 
lor,  were  entitled  to  the  said  goods  and  chattels  taken  in  execution  by  the 
defeudapt  If  the  court  are  of  opinion  in  the  affirmative,  the  defendant 
agrees  d«at  a  verdict  shall  be  entered  for  the  pbintifls  on  the  second  count 
of  the  declaration,  for  196/.  6s,  bd.  But,  if  the  court  are  of  a  contrary 
opinion,  a  verdict  is  to  be  entered  on  that  count  for  the  defendant. 

Mantdng^  Serjt.,  for  the  plaintifls.  The  case  finds  that  the  bill  of  sale 
^f^handjUe  executed,  to  secure  the  payment  on  demand  of  a  debt  band 
fide  due  from. Boulton  to  the  plaintifls ;  and  there  is  no  suggestion  that 
tke  plaintifi  had  any  previous  notice  of  Taylor's  existence  as  a  creditor. 
The  circumstance  of  Boulton  remaining  in  possession  of  the  goods,  is  no 
objection ;  for,  such  remaining  in  possession  was  not  inconsistent  ¥rith 
the  deed.  In  Edwards  v.  Harbenj  2  T.  R.  587,  it  was  laid  down,  that  it 
is  a  general  role  in  the  transfer  of  chattels,  that  the  possession  must 
^ccompamy  and  follow  the  deed :  therefore,  where  the  conveyance  is  abso^ 
lute,  the  possession  must  be  delivered  immediately ;  where  it  is  condi* 
tional,  it  win  not  be  rendered  void  by  the  vendor's  continuing  in  posses- 
<ion till thecondition be perfiHrmed.  *And Bdllek, J., said :  «« So  rmaoA 
^H  ^  as  in  the  case  in  Bul8trode,(a)  the  court  held  that  an    '' 

(a)8tomr.GrMam,tBvkU.M. 
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lAiobde  cinweytmce  or  gift  of  a  lease  for  years,  unattended  widiponenoDf 
was  fraudulent;  but,  if  the  deed  or  conveyance  be  ctmdUianplf  theatkt 
Tender's  continuing  in  possession  does  not  avoid  it,  because,  by  the  tenns 
of  the  conveyance,  the  vendee  is  not  to  have  the  possession  till  he  hai 
peiformed  the  condition.    Now,  here,  the  bill  of  sale  was,  on  the  &ce  of 
it,  absolute,  and  to  take  place  immediately,  and  the  possession  was  not 
delivered;   and  that  case   makes  the  distinction  between  deeds,  oi 
bills  of  sale,  which  are  to  take  place  immediately,  and  those  wUck 
are  to  take  place  at  some  future  time ;  for,  in  the  latter  case,  tbc 
possession  continuing  in  the  vendor  till  that  future  time,  or  tiU  that  con* 
dition  is  performed^  is  inconsistent  with  the  deed ;  and  such  pofsessbo 
comes  within  the  rule  as  accampatiying  aaui  following  the  deed.  Diatcaae 
has  been  universally  followed  by  ail  the  cases  since.  MurUndaJe  v.  BM^ 
8  B.  fc  Ad.  498,  still  further  illustrates  this  prmciple,  and  is  almost  idea* 
tical  with  the  present  case.    There,  A.  being  indebted  to  B.  b  the  sun 
of  100/.  for  goods,  applied  for  a  further  supply  upon  credit,  and  for  a  loia. 
B.  refused  to  grant  either  without  security ;  and  it  was  then  agieed  thst 
A.  should  give  a  bill  of  sale  of  his  household  fomiture  and  fixtures ;  aad 
that  B.  should  give  him  credit  for  20M.  on  that  security.     Before  the  biD 
0f  sale  was  executed,  B.,  upon  the  &ith  of  such  agreement,  advanced  to 
A.  90/.  in  money  and  goods,  and  afterwards,  on  the  8th  of  May,  1828, 
A.  executed  a  bill  of  sale,  whereby,  in  consideration  of  the  debt  of  lOOL, 
be  bargained  and  sold  to  B.  all  his  (A.'s)  household  goods  andfuniitare, 
ftc.,  with  proviso,  that,  if  A.  should  pay  the  100/.  by  instalments,  the 
first  of  which  was  to  be  due  on  the  7th  of  June,  the  deed  should  be 
^6951    *^®'^  y  ^^^  ^^  default  of  payment  of  any  of  the  instalmentiattbe 
^    time  appointed,  it  should  be  lawful,  although   no  advaotsge 
should  have  been  taken  of  any  previous  defiiult,  for  B.  to  enter  upon  tbe 
premises,  and  take  possession,  and  sell  off  the  goods.    There  was  aiil^ 
^er  proviso,  that,  until  such  default,  it  should  be  lawful  for  A.  to  keq> 
possession  of  them.    In  1823,  A.  had  given  a  warrant  of  attorney  to  C.& 
D.  as  security  for  a  debt  of  1100/.,  and  they,  in  November,  1828,  eo- 
tered  up  judgment,  and  sued  out  tijLfa.^  under  which  the  sheriff  seized 
the  goods ;  and  it  was  held,  in  trespass  brought  by  B.  against  the  sbefift 
that,  under  these  circumstances,  the  bill  of  sale  was  not  fraudulent  bjrea- 
son  of  A.'s  having  continued  in  possession.     That  case  was  followed  bj 
Rsed  V.  minwi,  7  Bingfa.  577,  5  M.  ft  P.  553,  where  U  was  held  tbst  a 
mortgage  of  chattels,  without  delivery  of  possession  to  the  mortgagee,  tf 
valid,  if  the  mortgagor's  continuing  in  possession  be  consistent  witb  tbe 
terms  of  the  deed.    MnshM  v.  Uoyd,  2  M.  &  W.  450,  is  to  die  siae 
effect. 

•  Channell^  Serjt.,  (with  whom  was  Overend^)  for  the  defendant.  Gfl^ 
rally  speaking,  the  circumstance  of  the  goods  remaining  in  the  possess^ 
of  the  assignor,  is  a  badge  of  fi:aud,  [Grssswell,  J.  How  do  yoa  ^ 
«nth  the  statement  in  the  case,  that  the  biU.of  sale  was  hondJUk  execoted?. 
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No  doobty  thiit  presenti  a  difficulty.  [Gbbsswbll,  J.  If  die  ^t^d 
iandJUe  executed,  Boulton  sold  his  goods,  and  transfenred  the  property 
in  them,  to  the  plaintiffi.]  Still,  the  plaintifls  are  not  m  a  situation  to 
maintain  trover ;  as  they  were  not  entitled  to  the  poisestian  of  the  goods : 
Qordon  r.  Harperj  7  T.  R.  9«  Boulton  was  to  remain  in  possesion 
antil  de&ult  in  payment  of  196/.  6#.  bd.  m  demand:  and  the  case  does 
not  state  that  there  has  been  a  demand.  In  Martmdak  *v.  BoatA^  r*fi<)6 
Ried  T.  WUmot^  and  MvnAaU  y«  Uoyd^  there  was  a  day  named.  ^ 
Here,  the  plaintifls  could  have  had  no  action  against  Bookon  until  after 
demand.  The  plaintiffs  must  rely  on  the  conversion  by  the  sale  of  the 
goods  under  Taylor's  judgment,  as  dispensing  with  the  necessity  of  a 
fotmk  demand. 

AfeMfw^f  Serjt.,  in  reply.  The  goods  were  absolutely  conveyed  to 
the  plain|i&  by  the  bill  of  sale,  subject  only  to  Boulton's  enjoyment  of 
the  use  of  them  until  default.  [Maulb,  J.  The  proviso  is  for  payment 
rf  the  money  at  a  day  not  yet  arrived.  Suppose  Boulton  tenders  to  Tay- 
lor the  amount  of  his  debt,  will  he  not  be  entitled  to  the  goods  ?]  Not 
after  they  have  been  taken  in  execution.  In  efiect,  the  seizure  under 
Taylor's  judgment  operated  as  a  default  on  the  part  of  Boolton,  upon 
which  the  ri^^t  of  possession  in  the  plaint^  inspliedly  arose.  Suppose 
the  agreement  had  been  that  Boulton  should  continue  in  possession  uatf 
the  1st  of  January,  1860 ;  if  Boulton  had  in  the  mean  time  done  any 
thing  to  destroy  the  goods,  he  would  have  been  guilty  of  a  convernoai. 
la  Litt.  §  71,  it  is  said,  <<  If  I  lend  to  one  my  sheep  to  tathe  his  land,  er 
ay  oxen  to  [dough  the  land,  and  he  Idlleth  my  cattle,  I  may  weU  havfe 
an  action  of  trespass  against  him,  notwithstanding  the  lending."  Ijosd 
Coke,  commenting  upon  this,  says: (a)  <<  And  the  reason  is,  that,  when 
the  bailee,  having  but  a  bare  use  of  tbem,  taketh  upon  him  as  an  owner 
to  kill  them,  he  loseth  the  benefit  of  the  use  of  them.  Or,  m  these  casea, 
he  may  have  an  action  of  trespass  swr  le  case  for  this  conversion,  at  his 
election."  [Maule,  J.  You  would  ask  us  to  infer  that  Boulton  exe* 
cated  the  wamuort  of  attorney  for  the  purpose  of  getting  the  goods  seized* 
In  Gordon  v.  Harper^  7  T.  R.  9,  it  was  held,  that,  where  goods  leased 
(as,  furniture)  with  *a  house  have  been  wrongfully  taken  in  exe-  r*«Q7 
eiition,  the  landlord  oannot  nmintain  trover  against  the  aheriff  '- 
pending  the  lease,  because,  to  maintain  such  an  action,  he  must  have 
the  right  of  possession,  as  well  as  the  right  of  proper^,  at  die  time.] 
Thoe,  the  landlord  was  considered  as  having  only  a  reversionary  inte- 
rest. [Cbbsswixl,  J.  The  plaintifls  might  never  be  entitled  to  the 
possession  of  the  goods.]  They  would  be  entitled  on  failure  of  Boulton 
to  pay  the  money  on  demand ;  and,  he  being  prevented  by  the  sale  ftom 
complying  with  his  undertaking,  the  demand  was  dispensed  with,  accord- 
ing to  Sir  Aidhoni^  Main?s  case,  5  Co.  Rep.  20  b,  where  it  is  laid  doWn^ 
that,  if  a  man  seised  in  fee  covenants  to  enfeoff  J«  S>  ifpon  rtjueUf  anci 
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afterwards  makes  a  feoffment  in  fee  to  another,  J.  S.  shall  have  an  action 
of  covenant,  toUhout  request.  Suffering  goods  to  be  taken  in  execution 
under  a  voluntary  judgment  is  equivalent  to  a  conveyance. 

TniDAL,  C.  J.  Ever  since  the  case  of  Gordon  v.  Harper ^  7  T.  R.  9, 
Itake  the  rule  to  have  been,  that,  to  entitle  a  party  to  maintain  troTer, 
he  must  have  the  right  of  possession,  as  well  as  the  property,  in  the  goods 
sou^t  to  be  recovered.  That  case  has  been  followed  by  many;  and  I 
am  unable  to  distinguish  it  from  the  present  case,  except  in  this,  that 
there,  the  right  of  the  landlord  to  the  possession  of  the  goods  was  post- 
poned for  a  certain  and  definite  time,  whereas  here,  the  goods  were  to 
revert  to  the  plaintiffs  at  an  uncertain  time,  viz.,  on  de&ult  of  Bouhonin 
payment  of  the  debt  on  demand.  When  the  conversion  complained  of 
took  place,  the  plaintiffs  were  not  in  a  situation  to  require  possession  of 
the  goods.  I  therefore  think  the  case  is  governed  by  Chrdan  v.  Barffff 
and  that  the  plaint iflb  are  not  entitled  to  maintain  trover. 
*6981        *CoLTBCAN,  J.    The  case  of  Cooper  v.  IViUonudiy  ante,  p.  f^ 

V  decided  a  few  days  ago,  arose  under  circumstances  somewhat 
analogous  to  those  of  this  case.  There,  the  goods  had  been  demised  by 
the.  plaintiff"  to  one  Savage  at  a  weekly  rent,  and  Savage  was  to  hold  them 
until  demand  made.  Savage,  however,  took  upon  himself  to  sell  the 
goods  to  a  third  party ;  and  we  held,  that,  although  no  demand  had  been 
made  upon  Savage,  yet,  as  he  had  by  his  own  wrongful  act  disabled 
himself  from  restoring  the  goods,  the  plaintiff*  might  maintain  trover  for 
them  against  the  vendee.  We  so  held  expressly  on  the  ground  that  die 
bailment  had  been  determined  by  the  voluntary  act  of  the  bailee  himself. 
We  thought  the  case  then  before  us  distinguishable  firom  that  of  Gordon 
'V.  Harper^  on  the  ground  that  the  act  which  constituted  the  convetmon, 
was  the  act,  not  of  the  sheriff*,  but  of  the  party  himself.  The  present 
case,  however,  is  much  stronger  in  6vour  of  the  defendant  than  was 
Ctordon  v.  Harper:  th€fre,  a  simple  demand  only  was  necessary;  heif, 
on  a  demand  being  made,  the  debtor  had  the  option  of  paying.  For 
•thebe  reasons,  I  think  our  judgment  must  be  for  the  defendant,  on  the 
count  in  trover. 

.  Maule,  J.  This  is  an  liction  of  trover,  in  which  the  defendant  has 
pleaded  not  guilty,  and  a  denial  of  the  plaintiffs*  possession.  The  ques- 
tion for  the  opinion  of  the  court  is,  whether  the  plaintifl^  were  lawfolfy 
{possessed  of  the  goods.  That,  I  apprehend,  means,  so  entitled  to  the 
immediate  possession  as  to  enable  them  to  maintain  this  form  of  action. 
I  think  they  were  not  so  entitled.  It  seems  to  have  been  intended,  on 
the  part  of  the  defendant,  to  be  contended  that  the  deed  under  which  the 
ulaintifis  claimed,  was  void.  All  question,  however,  as  to  the  vafiditj 
*6991  ^^  ^^  ^^  ^^  ^^^  ^^  excluded  by  the  ^statement  in  the  case,  that 
i  '^  it  was  «<  iofuljCefe  executed  by  Boultob  and  the  plaintiffi.'' 
'The  other  point  raised  is,  I  think,  conclusive  against  the  plaint^ 
ri^t  to  recover.     The  case  is  not.  to  I^  distinguished  from  Oord^^ 
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r.  HarpeTy  'which  has  often  been  cited,   and  has  never  been  disap^ 
proved  oC(a) 

Cbe8swei«l,  J.  I  am  entirely  of  the  same  opinion.  Upon  the  plea  of 
not  possessed,  the  plaintifls  must  succeed  on  the  first  point,  the  case 
eipresslj  finding  that  the  bill  of  sale  was  band  fide  executed.  But 
construing  the  deed  according  to  its  terms,  it  clearly  did  not  give  the 
plaintiffs  a  present  right  of  possession ;  nor  did  the  sale  by  the  sheriff. 
Before  the  plaintifls  could  be  entitled  to  possession  of  the  goods,  it 
was  necessary  that  there  should  have  been  a  demand  of  the  money,  and 
a  Mure,  on  the  part  of  Boulton,  to  comply  with  that  demand.  Neither 
of  these  things  has  happened ;  and  therefore  the  plaintiffs  had  not  such  a 
present  right  of  possession  as  would  entitle  them  to  maintain  trover. 

Judgment  for  the  defendant. 

(a)  Lord  Kenjon  there  eeys :  <«  The  true  qaeetton  ii»  whether,  when  •  pereon  has  Uated 
foidt  in  a  home  to  another  ^r  a  certain  time,  whereby  he  parti  with  the  rigfat  of  poaecation 
aiiriiif  the  term  to  the  tenant^  and  baa  only  a  levenioiiary  inteieit,  ho  can,  notwithatanding, 
ivcover  the  value  of  the  whole  property,  pending  the  exiatence  of  the  ttrm^  in  an  action  of 
trover.  The  very  statement  of  the  proposition  affi>rds  an  answer  to  it'*  But,  is  the  statement 
eorredl  If  goods  are  incapable  of  being  Ua$edt  (^de  ant^,  676,)  the  legal  character  of  th# 
tnnsKtion  in  Gordbw  ▼.  Harptr  would  appear  to  be,  a  hctnte  to  use  the  goods  in  a  certain  way 
during  the  term  granted  in  the  house ;  and  a  question  might  arise,  whether  the  license,  though 
liven  for  a  definite  period,  waa  not  determinable  by  the  wrongful  act  of  the 
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A  Joint'Stock  company,  of  which  tho  plaintiff  and  defondant  were  both  directors,  occupied  a 
house  belonging  to  the  plaintifil  A  draft  agreement,  prepared  by  the  plaintiff's  attorney, 
Wit  submitted  to  the  solicitors  of  ihe  company,  and  by  them  approved  and  returned ;  and, 
at  a  subaeqoent  meeting  of  the  directon,  a  resolution  waa  made  empowering  the  solicttom 
lo  sign  the  agreement  oo  behalf  of  the  company.  The  agreement,  however,  waa  never  exe> 
CQted.  In  debt  for  use  and  occupation,  the  plaintiff  offered  the  draft  in  evidence,  not  as  an 
agreement  binding  per  w,  (it  being  neither  dated,  stamped,  nor  signed,)  but  for  the  purpose 
«f  showing  that  the  occupation  of  the  premises  was  to  be  by  the  other  directors,  exchuwe  of 

Beid,  that  the  draft  was  inadmissible,  for  want  of  a  stamp,  inasmuch  as  it  could  only  be  relied 
on  u  proof  of  the  special  agreement,  the  plaintiff's  position  precluding  him  from  maintaiutng 
•a  aelion  against  a  ocHlirsctor  upon  an  in^itd  contract. 

Debt,  for  use  and  occupation.    Plea,  never  indebted. 

By  his  particulars  of  demand  the  plaintiff  claimed  210/.  for  «<one  year's 
rent,  from  the  25th  of  December,  1842,  to  the  25th  of  December,  1843^ 
of  house  and  premises  No.  2,  Adelaide  Place,  in  the  city  of  London, 
occupied  by  the  Oriental,  Colonial,  and  General  Life-Assurance  Company, 
of  which  company  the  defendant  was  director,'*  and  15/.  for  charges  of 
Valuation  of  fixtures  agreed  to  be  taken  by  the  company. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sittinjg;s  in  London 
m  Easter  term  last.  The  facts  were  as  follow : — In  November,  1842, 
certain  persons  associated  themselves  together  for  the  purpose  of  esta* 
Wishing  a  company  to  be  called  The  Oriental,  Colonial,  and  General 
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Assurance  Companj.  Th^  defendant  was  named  one  of  die  dbectorsi 
?jid,  as  sucb,  attended  several  meetings.  The  plaintiff  also  was,  by  a 
resolation  of  the  20th  of  December,  appointed  a  director  of  the  piopoftd 
company.  There  was  no  evidence,  however,  of  his  having  assomed  (o 
act  as  a  director  before  the  12th  of  January,  1843. 

At  a  meeting  held  on  the  29(h  of  December,  1842,  the  defendant  being 
^011  ^°^  ^^  ^^  directors  then  present,  it  *was  resolved  «<  that  the 
premises  No.  2,  Adelaide  Place,  city,  be  provisionally  rented  far 
one  year  from  the  1st  of  January,  1843,  with  power  of  having  a  lease  {be 
twenty-one  years,  at  the  expiration  of  that  term,  at  a  rent  of  210(.  fff 
annum,  to  contain  the  usual  covenants  and  conditions."  A  correqxmd- 
ence  took  place  between  the  solicitors  for  the  company  and  the  plaintiff's 
'  solicitor,  which  resulted  in  an  agreement  being  drawn  up  by  the  latter, 
and  submitted  to  the  former  for  approval  and  signature. 

At  a  meeting  held  on  the  6th  of  January,  1843,  at  which  also  the 

*  defendant  was  present,  it  was  resolved,  « that  the  subcommittee  be 

authorized  to  take  steps  for  the  immediate  occupation  of  the  house  taken 

&T  the  company  ;'*  and  « that  the  solicitors  be  authorized  to  sign  tke 

agreement  with  Mr.  Chadwick,  on  behalf  of  the  directors." 

On  the  part  of  the  defendant  it  was  objected,  that  these  resoIotioBS 
were  inadmissible  to  prove  an  agreement,  for  want  of  a  stamp ;  and  the 
case  of  Lucas  v.  Beac\  1  Mann.  &  Gr.  417,  1  Scott,  N.  R.  350,  was  cited. 
To  this  it  was  answered,  that,  inasmuch  as  the  resolutions  were  not 
offered  as  evidence  of  any  agreement,  no  stamp  was  necessary;  and 
VaugkUm  v.  Brine,  1  Mann.  &  Gr.  359,  1  Scott,  N.  R.  258,  was  relied 
on.     The  objection  was  overruled. 

In  order  to  show  a  distinct  contract  between  the  plaintiff  and  Ac 
directors  personally,  Mr.  Sturmy,  the  plaintiff's  attorney,  was  called. 
He  stated  that  he  forwarded  a  draft^agreement  to  Mr.  Wathen,  one  of  the 
company's  solicitors,  on  the  5th  of  January,  1843,  and  that  Wadiea 
brought  it  back  to  him  on  the  same  day,  with  certain  alterations,  to  wfaieh 
he  (Stormy)  did  not  object. 

The  agreement  commenced  as  follows : — 

•7021        <*  Memorandum  of  agreement  made  this day  of  •/»• 

''  uary,  1843,  between  William  Chadwick,  of,  Itc.,  for  btmsel^his 
executors  and  admini^rators,  of  the  one  part,  and  J.  B.  Wathen  and  E. 
I^trick,  solicitors  and  agents  of  and  for  and  on  behalf  of  the  direetois  of 
the  Oriental,  Colonial,  and  General  Life-Assurance  Company,  (save  and 
except  the  said  William  Chadwick,)  of  the  other  part."  The  agreement 
witnessed  <<  that  the  said  William  Chadwick  doth  hereby  agree  to  let 
unto  the  said  directors  and  other  the  directors  for  the  time  bebg,  (except 
&e  said  William  Chadwick,)  and  the  said  J.  B.  Wathen  and  El.  Stride, 
gs  such  solicitors  for  and  on  behalf  of  the  said  directors,  (except  as  afore- 
said,) do  hereby  agree  to  take  and  rent  of  the  said  William  Chadvick, 
all  timt  messuage  or  tenement,  sittiate  and  being  in  Adelaide  Plaeei  LoQ' 


1  Mannikg»  Grjingbr,  &  ScoTt.  ?Q^ 

ion  bridge,  in  the  city  of  London,  and  known  as  No.  2,  thert^^  &c.  ece. 
The  agreement  then  went  on  to  provide  for  payment  of  the  rent  quar^ 
teriy,  for  the  purchase  by  the  company  of  the  fixtures,  for  a  future  lease^ 
and  other  matters.  There  was  no  evidence  of  actual  occupation  by  th^ 
company  beyond  one  quarter  of  a  year. 

On  the  part  of  the  defendant,  it  was  objected  that  this  draft  agreement 
(which  had  m»  sigaatme)  was  inadmissible^  for  want  of  an  agreement 
stamp. 

The  learned  jadge  being  of  opinion  that  this  objection  was  well 
founded,  nonsuited  the  plaintiff,  reserving  to  him  leave  to  move  to  enter 
a  reidict  for  52/.  10s.,  if  the  court  should  be  of  opinion  that  the  draft 
was  admissible,  notwithstanding  the  want  of  a  stamp,  to  prove. the  terms 
apoa  which  the  premises  had  been  occupied. 

iS%ee,  Serjt.,  in  Easter  term,  accordin^y  obtained  a  rule  nisi.    He 
feferred  to  CuUy  ▼.  Smih^  2  M.  fc  Rob.  96 ;  RamsboiUm  v.  TurAru^e^ 
2  M.  &  Sel.  434 ;  BamsboUom  Y.Mortley^  2  M.  ft  Sel.  445 ;  WheUbm  r^ 
^Matth€W9^  2  Chttt.  R.  399 ;  Parker  v.  Ogbaisj  1  M.  &  W.  30 ;    .^^^  j 
Doe  dem^  iMmboum  v.  Pedgripk,  4  C.  fc  P.  312;  The  Kbtg  v.    ^ 
The  InkabUanU  of  St.  MarHn,  Leicester ^  2  Ad.  &  £.  210 ;  Vaughton  r. 
Bfine^  1  Mann.  &  Gr.  359,  1  Scott,  N.  R.  258 ;  Hawkme  v.  Warre,  3  B.  & 
C.  §90,  5  D.  &  R.  512 ;  and  Drant  v.  Brotim,  3  B.  &  C.  665,  5  D.  &  R.  582. 
(.  Byfef,  Serjt.,  (with  whom  was  Wordeworth^)  now  showed  cause.    As- 
suming the  date  of  the  agreement  to  be  the  5th  of  January,  that  being  the 
day  on  which  the  draft  was  returned  approved  on  the  part  of  the  company, 
the  plaintiff  is  not  in  a  condition  to  maintain  an  action  on  any  agreement  to' 
be  implied  from  the  occupation  of  the  premises  in  question  by  the  company^ 
ieeiag  chat  he  was  himself  a  director,  and  consequently  a  joint  occupier 
with  the  defendant  and  the  other  directors.    The  plaintiff  must,  therefore^ 
^y  upon  the  unsigned  agreement  in  writing  produced  by  Mr.  Sturmy,  as 
eontaining  the  terms  on  which  the  company  contracted  with  him ;  and,  it 
io,  it  clearly  required  a  stamp.    The  stat.  55  G.  3,  c.  184,  Sched.  Part  1^ 
tit  J^reement^  imposes  a  stamp  upon  any  <<  agreement,  or  any  minute  or 
memorandum  of  an  agreement,  made  in  England,  under  hand  only,  or^ 
■lade  in  Scotland,  without  any  clause  of  registration,  (and  not  otherwise 
cbaiged  in  this  schedule,  nor  expressly  exempted  from  all  starap-duty^^ 
^heie  the  matter  thereof  shall  be  of  the  value  of  20/.  or  upwards,  whether 
the  same  shall  be  only  evidence  of  a  contract,  or  obligatory  upon  the  parties 
from  its  being  a  written  instrument."    In  Drant  v.  Broum^  3  B.  &  C.  665, 
&  D.  &  R.  582,  which  is  the  only  case  of  those  cited  that  at  all  approaches 
dus,  the  document  was  a  mere  proposal.    A.  entered  into  a  written  agree*' 
>kent  with  B.  for  the  hire  of  a  piecie  of  land  for  the  purpose  of  makii^ 
bricks.    C.  afterwards  made  an  *offer  in  writing  to  let  another    rm^jru 
piece  of  land  to  A.,  upon  the  terms  contained  in  the  agreement  be-    ** 
^een  him  (A.)  and  B.,  and,  at  a  subsequent  time,  A.  verbdily  accepted 
^  ofier.    In  an  action  by  C.  for  a  breach  of  some  of  the  terms  of  Ihifl 
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edatract,  ti  was  held  that  the  written  offer  made  by  C*  was  adoiiiaUe  ih 
evidence  without  being  stamped.  [Cresswell,  J.  The  distinetion  between 
the  two  cases  is  this :  in  Dropd  v.  JBroum,  the  paper  ofiered  in  evidence  vat 
k^mere  propasgl:  here^  it  is  the  result  o(  the  negotiation.  AaaoTr,  C.i^ 
there  says :  « I  quite  agree  to  the  proposition  of  hiw  laid  down  i>r  the  de*. 
fbtidant,  that  if  a  bargain  made  by  parol  is  afterwards  reduced  into  wriliigy 
Aat-is  the  perfection  of  theagreemmt :  but  h^e  the  ordei  was  leverxd;  a 
written  proposal  was  made  at  the  first  meeting,  but  then  it  was  unceitm 
irhether  there  would  or  would  not*  be  a  contract.  The  fact  as  to  the  agree- 
aient  betweeaf  Leggott  and  Graot  was  first  to  be  asceiteiiied.  Theaaa 
agreement  was  made,  by  parol,  that  Leggott  should  hare  the  land  no  cc^ 
ain  terras.  The  writing  signed  by  the  plaintiff  was  a  mere  proposal,  ml 
was  never  signed  by  Leggott.  The  ph^ifl^  therefore,  had  legally  made 
out  his  case  before  that  paper  wasiproduced,  and,  when  produced,  it  did  act 
show  that  there  was  any  written  codtract."  What  evidence  is  tbeke  here 
.that  the  proposal  was  assented  to,  but  this  paper?  Maule,  J.  .  It  becooMi 
a  mere  question  whether  the  absence  of  signature. lets  in  the  unstamped 
agreement.]  The  words  <(  under  hand  only"  in  the  stamp  act>  do  not  im- 
port that  actusil  rignature  is  necessary,  but  are  used  merely  to  denote  u 
ligreement  not  sealed,  in  cpntradistinction  from  a  deed.  If  this  were  notso, 
the  act  might  always  be  evaded.  And  there  is  nothing  in  the  dictma  of 
Patteson,  J.,  in  The  King  v.  The  InhabUanis  of  S.  Marim^  LeknUr^ 

*?051    ^  ^^'  ^  ^'  ^^^'  ^^^^  ^^  ^''  militates  against  *this  constructioo* 
^     [Cresswell,  J.     Williams  v,  SUmghlon,  2  Stark.  N.  P.  C.  292, 
is  a  strong  authority  to  show  that  a  stamp  is  necessary,  notwithstanding  the 
document  bears  no  signature,  provided  it  be  the  evidence  of  the  agreeneati 
1  Siee^  Serjt.,  (with  whom  was  Hoggins^)  in  support  of  the  rule.    At  the 
assumed  date  of  this  agreement,. the  plaintiff  was  not  a  director.  •  [Cbebs* 
WELL,  J.    The  agreement  shows  that  he  was.    Maule,  J.    The  only  poisl 
is,  as  to  the  necessity  of  a  stamp.]    It  is  submitted  that  no  stamp  was 
necessary.     The  paper  produced,  vras  neither  an  agreement  nor  a  miaule.oc 
memorandum  of  an  agreement.     There  was  no  point  ot  time  at  which  vaj 
thing  had  been  definitely  arranged.    Until  tlie  document  was  finally  settled 
as  the  terms  of  the  letting,  and  signed  by  the  respective  parties,  neither 
would  be  bound  by  it.    All  was  still  in  fieri.     The  paper  might  clearly  bs 
looked  at  for  the  purpose  of  showing  who  were  the  contractiDg  partita 
[Mauls,  J.     This  agreement  seeks  to  alter  the  natural  position  of  the  parties 
That  intention  not  having  been  completely  carried  into  efiect,  the  ja7 
would  infer  that  it  bad  been  abandoned.    The  plaintiff's  case  most.  61 
without  an  express  agreement ;  for,  the  law  will  not  imply  an  agreemeatfo 
the  occupation  of  premises  on  behalf  of  a  firm,  made  by  one  of  the  piit* 
ners  with  the  rest  of  the  firm.    And  you  cannot  have  the  benefit  of  ^ 
special  agreement,  without  evidence  of  it.  Sturmy  could  have  proved,  and 
did  prove,  who  were  the  contracting  parties.    The  paper  was  oflered  a^  tfe 
trial,  not  for  that  purpose  merely,  but  to  show  the  terms. o£  the.taldot 
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Tbis  ii  not  an  agreement  that  ooald  be  enforced,  even  in  equity,  withool 

pioof  of  mutual  assent  to  its  terms:  upon  the  iface  of  it,  it  is  a  mere  pto* 

posa'      {CoLTUAM,  J.    The  tenns  were  ^assented  to.    The  docu-     fjn^ 

menf  'wds  complete,  except  in  respect  of  signature  and  date;  and    '* 

the  latter  is  not  material.]     The  case  very  closely  resembles  that  of  Dm  <f.. 

l/nnboum  y.  Pedgriph^4C.  &  P.  312:  there,  a  draft*agreement  had,  en 

tiie  back  of  it,  the  fioUowing  memorandum — «  We  approve  of  this  draft;'' 

and  this  was  signed  by  the  parties:  and  it  was  held  that  no  stamp  was  re-^ 

qaisile,     [Gresswixl,  J.    Lord  Tentebden  is  there  reported  to  have  said 

that  the  words  do  not  import  an  agreement.    Suppose,  instead  of  «  We 

approve  of  this  draft,"  the  words  had  been  <<  We  agree  on  the  terms  herein,". 

would  not  that  have  been  an  agreement?    As  reported,  the  decision  ia*8 

very  strong  one.]    Lord  Tsntsbden  evidently  intended  it  to  be  so.    In 

The  King  v.  I%e  hhMknUs  of  SL  MurUn^  LncesleTf  Patteson,  J.,  di»t. 

tinclly  says:  «<  The  statute  imposes  a  stamp  upon  agreements  under  hdnd 

only,  meaning  such  as  have  per  se  the  binding  ^ed  of  an  agreemenV^  i  In 

RamfftoKont  v.  Timhridgey  2  M.  &  Sel.  434,  a  written  paper,  delivered  bjT 

the  auctioneer  to  the  bidder,  to  whom  lands  were  let  by  auction,,  containing 

^  description  of  the  lands,  the  term  for  which  they  were  let  to  the  bidder^; 

and  the  rent  payable,  but  not  signed  by  the  muH^meer  or  any  of  the  parHeSy' 

iras  held  not  to  be  such  a  minute  of  the  agreement  as  was  required  to  be 

stamped,  pursuant  to  the  statute  48  G.  3,  c.  149,  nor  such  a  writing  aa 

would  exclude  parol  evidence.    Ramsbottom  v.  Mortley^  2  M.  &  Sel.  445^ 

is  the  converse  of  that  case.  There,  a  written  paper  signed  by  the  auctianeery 

and  delivered  to  the  bidder,  to  whom  lands  were  let  by  auction,  containing 

(hp  description  of  the  lands,  the  term  for  which  they  are  let  to  the  bidder^ 

aod  the  rent  payable,  was  held  to  require  a  stamp,  pursuant  to  the  same 

Itatute.     Dntni  v.  Brown,  3  B.  &  C.  665,  5  D.  &  R.  582,  though    ^^^qj^ 

^differing  in  its  facts,  is  not  distinguishable  in  principle  from  the    ^ 

piesent  case,    Holroyd,  J.,  there  said :  «  A  stamp  is  not  necessary  to  efery- 

writing  given  in  evidence  to  support  an  agreement,  but  only  to  agreements 

themselves,  or  minutes  or  memorandums  of  agreement.    Tliis  was  a  mferft 

ptc^osal :  if  it  had  been  accepted  by  writing,  that  must  have  been  stamped, 

but,  being  accepted  by  parol,  the  agreement  was,  in  law,  a  parol  agreement.'^ 

The  cases  of  Bam^iottom  v.  Ikmbridge,  and  Ramsbottom  v.  Mortley  are 

cited  with  approbation,  by  Lord  Tentebden,  in  Hawkins  v.  fTarre,  3  B. 

&C.  690,  5  D.  fc  R.  512.    In  that  case  the  defendant's  steward  proved 

that  a  lease  had  been  executed  by  the  defendant,  but  not  by  the  plaintifl^ 

the  terms  of  which  had  been  reduced  into  writing  by  the  assent  of  bodhr 

Parties ;  and  be  stated  that  to  be  the  final  agreement  between  them.    The 

plaitttiflf,  in  order  to  negative  this  statement,  tendered  in  evidence,  another. 

unstamped  paper  in  the  handwriting  of  the  defendant's  steward,  the  effect 

of  which  was,  to  show  that  it  was  subsequently  proposed  by  him  that  th^ 

yl^iutitr  was  to  hold  at  a  rent  dtflerent  from  that  mentioned  in  the  lease ;  and 

It  was  held,  that,  as  this  paper  was  not  sigmd  by  the  partieSy  it  did  not 
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alnoQit  to  an  agreenient  or  minute  of  an  agreement,  bnt  to  a  pn^KMtdoaijr, 
and  therefore  that  it  did  not  require  a  stamp,  and  was  pwnieriy  recetTed  ia 
evidence.  Widi  respect  to  Williams  v.  SUmghtonj  2  Staik.  N.  P.  C.  S93, 
it  may  be  observed  that  Pabxe,  B.,  on  a  recent  occasion  dedined  to  be 
bound  by  that  case. 

CoLTBfAK,  J.(a)  I  am  of  opinion  that  this  rale  oog^t  to  be  diadiaiffed. 
One  argument  that  has  been  urged  on  the  part  of  the  pfauatifi^  is^  that  no 
document  can  require  a  stamp  unless  it  be  signed,  the  words  of  the  slaap 
^OSl  *^^^  imposing  a  duty  upon  any  «  agreement,  or  any  minute  or  aie- 
^  morandum  of  an  agreement,  made  in  England,  wider  lumd  oaiy." 
It  appears  to  me,  however,  that  that  is  not  the  meaning  of  the  statute,  but 
that  the  legislature,  in  using  that  expression,  merely  intended  to  denote 
instruments  under  hand  only, — ^that  is,  not  under  aral, — ^in  opposition  to 
instruments  under  seal.  The  words  that  follow,  « or  made  in  ScoUumIi 
trithout  any  clause  of  registration,''  show  this  to  be  the  true  constroetion-* 
an  instrument  with  a  clause  of  registration,  in  that  country,  having  the  ssiBe 
fbfce  as  an  instrument  under  seal  with  us.  It  is  a  more  solemn  mode  of 
oontracting.  It  has  been  further  insisted  that  the  document  in  question  ie 
to  be  looked  at  as  a  mere  proposal,  and  not  as  an  agreement  or  minute  or 
memorandum  of  an  agreement,  and  therefore  requires  no  stamp.  It  appear 
to  me,  however,  that  this  really  was  the  agreement  between  the  parties.  It 
purports,  on  the  face  of  it,  to  be  an  agreement  for  the  taking  of  the  house 
for  the  use  and  occupation  of  which  the  action  is  brought.  It  is  drawn  op 
formally  by  the  landlord's  attorney,  and  by  him  sent  for  approval  to  the 
solicitors  of  the  company,  submitted  to  a  board  of  directors,  and  returned 
with  alterations,  which  are  assented  to  on  the  part  of  the  landlord.  Weabo 
find  the  directors  passing  resolutions  to  take  the  premises,  and  to  aothoiiie 
their  solicitors  to  sign  the  agreement  on  their  bdiaif.  All  this  shows  that 
both  parties  were  treating  the  instrument  in  question,  not  as  a  mere  pfo- 
posal,  but  as  an  agreement  It  therefore  falls  within  the  deseriptioo  of 
documents  in  the  statute  that  require  a  stamp  to  give  them  force  and  taKditj, 
and  to  render  them  admissible  as  evidence  of  a  contract. 

CnesswELL,  J.  I  also  am  of  opinion  that  this  rule  should  be  discbar^* 
The  action  is  brought  in  re^ct  of  the  use  and  occupation  of  a  bouse,  oc* 
*7091  ^''P^^^  ^7  ^^^  ^defendant  and  others,  including  the  plaintiff,  as 
members  and  directors  of  a  joint-stock  company.  From  the  use 
and  occupation  of  premises,  the  law  implies  a  contract  to  pay  rent  Tb^ 
circumstance  of  the  plaintiff  being  a  joint-occupier  together  with  the  defewi' 
ant  and  the  dher  parties,  introduces  the  difficulty  that  arose  in  Hobna  t. 
BSggim,  IB.  &  C.  74,  2  Dowl.  &  R.  196,  and  that  class  of  cases,  h 
order  to  remove  that  difficulty,  it  became  necessaiy  to  show  an  eajpress  coo- 
tifact ;  and  for  that  purpose  the  draft  agreement  was  produced.  And  opoo 
Us  being  objected  on  the  part  of  the  defendant  that  the  document  is  uai' 

Iftissibie  without  a  stamp,  the  plaintiff's  counsel  insists  that  it  is  not  to 

•• 
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agre^menty  bat  a  proposal  only.  If  this  were  so,  there  would  be  mr  expi^ 
eontraist  at  all ;  and,  consequently,  the  plaintiff  would  be  remitted  to  the 
iilemma  he  was  in  before  the  instrument  waii  produced.  It  is  then  said 
that  die  plaintiff  may  prove  a  previous  complete  parol  contract:  but  that  is 
inconsistent  with  the  other  part  of  Jthe  argument.  It  b  quite  clear  that  this 
was  the  complete  contract,  or  it  was  nothing  at  all  to  the  purpose.  It  b 
further  contended  that  no  stamp  is  necessary,  because  the  document  is  not 
signed  by  the  parties.  I  fully  agree  with  my  brother  Coltman,  that,  if  the 
instrunaent  imbodies  the  terms  of  the  contract,  and  is  the  agreement  hf 
which  the  parties  are  to  be  bound,  a  stamp  is  requisite,  although  there 
be  no  signature  attached.  Here,  there  is  nothing  but  the  draft*agree- 
nwnt  in  question  to  show  the  terms  upon  which  the  directors  contracted. 
The  resolutions  could  refer  to  nothing  eke.    I  think  the  nonsuit  was  quite 

ligkt. 

Maxtus,  J.    I  still  continue  to  thmk  that  the  document  in  question  was 
inadmissible,  for  want  of  a  stamp.    It  appeared  that  the  plaintiff  himself 
was  one  of  the  ^persons  who  would  be  liable  under  an  implied  con-    ri>7i  a 
tract  for  the  use  and  occupation  of  the  premises  for  which  he  sought    ^ 
to  charge  the  defendant.    That  is  an  answer  to  the  action,  unless  the  diffi- 
eulty  is  obviated  by  legal  proof  of  an  express  contract.    Throughout  the 
whole  case  there  was  no  evidence  of  any  agreement  such  as  the  plaintiff 
relied  on,  other  than  this  written  document.    The  draft  was  introduced  by 
the  evidence  of  Sturmy,  who  said  that  he  forwarded  a  draft  agreement  to 
Wathen,  one  of  the  company's  solicitors,  on  the  5th  of  January,  1843,  and 
that  Wathen  brought  it  back  to  him  on  the  same  day,  with  certab  altera* 
tions,  to  which  he  (Sturmy)  did  not  object.     The  draft  was  then  offered  in 
evidence,  and  objected  to,  not  being  stamped.    On  the  part  of  the  plaintifi^ 
it  is  insisted  the  statute  imposes  a  duty  upon  agreements  <«  under  hand 
only,"  which  is  supposed  to  mean  «  signed  by  the  parties.''   Where,  how- 
ever, the  terms  of  an  agreement  are  reduced  into  writing,  in  the  shape  of  a 
proposal  on  one  side,  assented  to  on  the  other,  that  is  a  binding  contract 
The  statute  of  frauds  shows  that  signature  is  not  essential  to  constitute  an 
agreement :  it  assumes  that  there  may  be  binding  agreements  without  signa* 
ture.    This  paper  was  offered  as  a  binding  agreement  between  the  parties. 
The  law  not  requiring  the  authentication  of  an  agreement  in  writing,  except 
in  cases  falling  within  the  statute  of  frauds,  the  question  is,  whether  the 
words  «  under  hand  only,"  in  the  stamp  act,  require  the  agreement  to  be 
signed,  to  render  it  liable  to  stamp-duty.    Looking  at  those  words,  coupled 
with  those  that  follow,  as  to  agreements  made' in  Scotland  without  any 
clause  of  registration,  and  seeing  that  agreements  mi^t  be  made  that  would 
lie  perfectly  valid  and  effectual  without  any  stamp,  if  in  all  cases  agreements 
not  signed  were  held  not  to  be  within  the  statute ;  it  seems  to  me  to  follow 
that  the  true  construction  of  the  stamp-act  is  that  which  *has  al-    r*7i  i 
^8  been  put  upon  it,  viz.,  that,  if  the  document  contam  the  terms    ^ 
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of  the  agreebent  between  the  paities,  a  stamp  is  leqoiate. '  For  AeK 
v^eiktons^  I  am  of  opinion  that  the  document  produced  in  this  case  ou^to 
hare  been  stamped,  and  that  the  nonsuit  was  right. 
<  Rule  dischaiged. 


DOE  dem.  REYNOLDS  V.  ROE.    May2i. 

WfaeraafiilMeqaent  acknowledgiDent  by  tiie  ■ttonie j  of  llie  tflnant,  is  leliad  on  to  aid  m  kmf' 
ficient  service  of  the  declaration  and  notice  in  ejectment,  the  aiBdant  most  diatincriy  duw 
that  the  party  is  the  tenant's  attorney  in  the  matter. 

Byles,  Serjt.,  moved  for  judgment  against  the  casual  ejector,  upon  an  afr 
davit  of  service  of  the  declaration  and  notice  on  a  servant  of  the  tenant  upot 
the  premises,  and  alleging  an  acknowledgment,  by  the  tenant's  attorney,  of 
their  having  c<»ne  to  his  hands  before  the  term.  He  referred  to  Tfawy  d 
MiUs  V.  CuttSj  1  Scott,  62,  where  a  similar  affidavit  was  held  sufficient; 
and  also  to  Archbold's  Practice,  7th  edit.  p.  739.  [Maule,  J.  How  doa 
it  appear  that  the  party  who  makes  the  acknowledgment  is  the  attorney  of 
the  tenant?]  The  affidavit  states  that  the  action  was  brought  to  recover 
possession  of  premises  mortgaged  by  Woodward,  the  tenant  in  possessioD) 
in  1837,  to  secure  the  payment  of  3200/.  on  certain  days ;  that  20001.  and 
interest  were  due,  and  that.  Woodward  having  made  default,  this  action 
was  brought  to  recover  the  possession,  and  also  an  action  of  covenant 
against  Woodward  to  recover  the  mortgage-debt ;  that,  in  the  latter  ac&m, 
a  distringas  had  been  obtained,  and  an  appearance  thereupon  entered  for 
Woodward,  by  Tucker  and  Stevenson,  bis  attorneys ;  that  the  dedaiatba 
and  notice  in  ejectment  were  served  upon  a  shopman  of  Woodward  upon 
*7121  ^^  premises ;  and  that  the  plaintiflPs  ^attorney  bad  since  such  ser: 
vice  seen  Tucker,  who  came  to  him  with  a  view,  as  be  stated,  d 
settling  both  actions,  and  that,  on  that  occasion,  certain  terms  were  proposed, 
but  the  negotiation  ultimately  proved  unsuccessful. 

CoLtMAN,  J.    The  authorities  cited  seem  to  be  in  point ;  and  the  affidavit 
sufficiently  sho*ws  that  Tucker  was  Woodward's  attorney. 

Rule  gninted.(s) 

(a)  Vide  Doi  dm.  Giblwd  t.  jRoe»  8  Mami.  ic  Gr.  S7, 3  Boott,  N.  R.  969^ 


ATKINSON  V.  POSTER.    May  24. 

In  an  aeCiofi  asainat  one  of  two  parUownen  open  a  ehartoi^paitf  made  hf  hia  akae^-A^ 
that  another  part-oirner,  who  waa  no  part j  to  the  action,  and  did  not  aalhoriie  the  dita^ 
waa  a  competent  witneaa  for  Uie  defendant 

AssuBfRsiT,  on  a  charter-party,  to  which  the  plaintiff  and  defendant  oalj 
were  parties.  At  the  trial  before 'Wightbcan,  J.,  ^t  the  last  asazesatLi' 
Terpool,  the  captain  who  was  called  as  a  witness  on  the  part  of  the  defend* 
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«[it, -.stated,  on  the  voir  dire^  that  he  was  a  part-owner  of  the  ahip  widi  tbe 
defi^dant.  It  was  thereupon  objected,  for  the  plaintiflf,  that  he  was  not  a 
tompetent  witness,  inaKfiiuch  as  be  bad  a  direct  fnterest  in  the  event  of  thef 
suit)  being  substantially  a  co-defendant.  Upon  his  stating,  however,  that 
he  did  not  defend  the  action,  or  authorize  the  defence,  the  learned  judge 
thought  him  a  competent  witness  under  Lord  Dekman's  act,  6  &  7  Vict. 
C.  85,  and  accordingly  permitted  him  to  be  examined. 
Tbe  jury  returned  a  verdict  for  the  defendant. 

Byksj  Serjt.,  in  Easter  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  tbe  captain's  evidence  had  been  improperly  received. 

^Channelly  Serjt.,  (with  whom  was  Hugh  HUlf)  now  showed  ■-•7|o 
cause.  «<  One  part-owner,  although  be  be-tiie  husband,  cannot,  as  '' 
surh,  pledge  the  others  to  the  expenses  of  a  lawsuit:"  Abbott  on  Shipping, 
7th  edit.,  p.  107.  (a)  What  possible  objection,  then,  could  there  be  to  the 
oompetency  of  the  witness  in  this  case  ?  Putting  it  at  the  highest,  part-own- 
ers of  a  ship  are  but  joint-contractors  with  the  others ;  and  in  that  view  the 
captain  was  a  competent  witness  under  the  3  &  4  W.  4,  c.  42,  s.  26 ;  (&)  Rus^ 
sell  V.  Blake^  2  Mann.  &  Gr.  374,  3  Scott,  N.  R.  574 ;  Poole  v.  Pahnery 
9  M.  &  W.  71.  If  there  be  any  doubt  as  to  his  admissibility  under  that  sta- 
tute^  he  i»  clearly  made  competent  by  the  enacting  part  of  the  6  &  7  Vict, 
c.  85,  (c)  and  is  not  within  the  exceptive  proviso. 

(a)  Citing  Caii9»MI  ▼.  fir/ctn,  6  Dow.  135. 
••  •  (b)  Wbieh,  «in  oider  to  render  the  rejectUm  of  witnewei,  on  the  groand  of  intereit,  Ioot  fir»> 
^iMat,"  onaoli,  «Uiat  if  any  witncte  ihall  be  objected  to  m  IneonipeteDt,  on  the  gvoand  that  the 
verdict  or  judgment  in  the  action  on  which  it  ihall  be  propoaed  to  oxaroine  him  would  be  ed- 
miniUe  in  evidence  for  or  agminst  him,  such  witness  shall  nevertheless  be  examined,  bat,  in 
(hat  case,  a  verdict  or  judgment  in  that  action  in  fiivour  of  the  party  in  whose  behalf  he  shall 
have  been  examined,  shall  not  be  admiasible  in  evidence  for  him,  or  any  one  claiming  under 
him;  nor  shall  a  verdict  or  judgment  against  the  party  on  whose  behalf  he  shsll  have  been  ex- 
amined, be  admissible  in  evidence  against  him,  or  any  one  claiming  under  him." 

(c)  The  first  section  oC  which  recitepi,  that « the  inquiry  after  tmth'in  courts  of  justice  b  often 
obstructed  by  incapscities  created  by  the  present  law,  and  it  is  desirable  that  foil  informstion  as 
to  the  facto  in  issue,  both  in  criminal  and  civil  cases,  should  be  Isid  before  the  penons  who  are 
Appointed  to  decide  upon  them,  and  that  such  persons  should  exercise  their  judgment  on  the 
credit  of  the  witneises  adduced,  and  on  the  truth  of  their  testimony  ;*'  and  enacts  **  that  no  per- 
■on  oflbred  as  a  witness  shall  hereafter  be  excluded,  by  reason  of  incspacity  from  crime  or  in- 
terest, from  giving  evidence,  either  in  person  or  by  deposition,  according  to  the  practice  of  the 
oouTt,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  questi<^,  or  on  any  inquiry  arising 
in  any  suit,  action,  or  proceeding,  civil  or  criminal,  in  any  court,  or  before  any  judge,  jury,  she- 
rifl)  ooTonier,  magistrate,  officer  or  penon  having,  by  law,  or  by  consent  of  psrties,  authority  to 
'hear,  teeeive,  and  examine  evidence ;  but  that  every  person  so  ofiered  may  and  shall  be  admit- 
ted to  give  evidence  on  osth,  or  solemn  afiinnation,  in  those  cases  wherein  affirmation  is  by  law 
receivable,  notwithstanding  that  such  person  inay  or  shall  have  an  interest  in  the  matter  in 
question,  or  in  the  event  of  the  trial  of  any  issue,  matter,-  question,  or  inquiry,  or  of  the  suit,  ao- 
(>0Q,  or  proceeding  in  which  he  is  oflfered  as  a  witness,  and  notwithstanding  that  such  peraoc 
offered  as  a  witness  msy  have  been  previously  convicted  of  any  crime  or  offence :  Provided  that 
^u  act  shall  not  render  competent  any  party  to  any  suit,  action,  or  proceeding  individually 
fWMl  iii  the  leeord,  or  any  lessor  of  the  plidntiff  or  tenant  of  premises  sought  to  be  recoveieu 
in  ejectment,  or  tbe  landlord  or  other  person  in  whoae  >nght  any  defendant  in  replevin  may 
BMi^e  cognisance,  or  any  person  in  whoae  immediate  and  individual  behalf  any  action  may  be 
|"ought  or  defended,  either  wholly  or  in  part,  or  tlie  husband  or  wife  of  such  peraoM  lespeet- 
^ly. :  provided  also,  that  this  act  shall  not  repeal  any  |irovision  in  the  7  W.  4  and  1  Yict  c. 
,  26.:  Provided,  that,  in  courts  of  equity,  any  defendant  to  any  cause,  pending  in  any  such  court 

^ttiy  hi  immiti^  —  m.  witoi«  an  4hm  hAM  af  Aa  |ikinftiff  or  af  My  m^A^mjAmA  tn  any  saA 
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^141  *-^'^i  Serjt,  in  support  of  tbe  rale.  The  witnett  wbs  dm^'b* 
competent  at  common  law.  [Maui£,J.  IdonottliinktbalisqiDta 
«o  clear.  The  defendant  idone  lets  the  ship  to  the  plaintiff:  diet  oontnct  is 
between  those  two  only.]  The  ca^e  is  distinguishable  from  that  of  co-eon* 
tractors.  Under  a  writ  of JLfa^j  the  sheriff  would  seize  the  entire  ship,  tbon|jh 
be  cpuld  only  sell  the  defendant's  interest.  [Mauls,  J.  Do  you  contend  thift 
tenants  in  common  of  chattels  cannot  be  witnesses  for  each  otba?]  Nos 
but  it  is  submitted  that  these  parties  are  partners.  [Mauls,  J.  lliey  are 
teoants  in  cofumon  pf  the  ship,  and,  it  may  be,  partners  for  tbe  paitiealai 
yoyage.]  .  BuiseU  v.  Blake  and  Poole  v.  Palmer  are  altogether  inapplicaUe. 
They  were  cases  of  co-contraetors.  Between  part-owners  the  accounts  can 
*7151  ^"'^  ^  taken  in  equity.  [Maule,  J.  The  3  &  4  W.  4,  *o.  48, 
''  8.  26,  is  not  retrained  to  courts  of  law.  Cbesswell,  J.  What 
is  the  particular  interest  the  witness  in  this  case  is  supposed  to  bsTe?] 
The  joint  fund  would  be  afiected  by  a  verdict  against  the  defendant,  and 
that,  directly,  and  not,  as  in  the  case  of  joint-contractors,  through  the  iato- 
Tention  of  an  action  at  law.  [Cresswell,  J.  How  could  the  witnetf  be 
pharged  without  showing  the  judgment  ?] 

.  Byles^  Serjt.,  then  admitted  that  he  could  not  successfully  contend  that  tbe 
competency  of  the  witness  was  not  restored  by  the  3  &  4  W.  4,  c.  42,  s.  S6. 

Rule  disdiaiged. 


eaun,  taving  jait  ezoeptiona ;  and  that  any  interaal  which  anch  defendant  ao  to  he 
may  have  io  the  matteia  er  any  of  tbe  mattera  in  qoeation  in  the  eanae,  afaatt  not  he  daeaid  • 
jnat  exception  to  the  teatimony  of  each  defendant,  hot  ahatt  only  be  eonaideiod  aa  wfbdSaf, « 
to  affect  the  eredit  of  aucb  defendant  aa  a  witneM. 


MASTERS  9.  FARBIS.  Majf26. 

In  case  upon  the  3  W.  db  M^  c  5,  a.  4,  for  doable  value,  for  diatreining,  no  rent  beins  ^ 
tbe  jury  ought  to  be  dbeeted,  if  they  find  for  the  plaintiff  to  gi^e  damagea  to  dootde  tbB 
'amount  of  the  value  of  tbe  goods. 

Btht,  that  a  motion  to  increaae  tbe  damagea  found  by  the  jury  upon  a  trial  in  the  laiilfcn/ 
made  after  tbe  first  four  days  of  tbe  term,  is  too  late. 

This  was  an  action  on  the  case  upon  the  statute  2  W.  fc  M.,  sess.  1,  c.  Sy 
s.  4,  for  distraining  the  plaintiff's  goods,  no  rent  being  due.  The  decbit* 
tion  also  contained  a  count  in  trorer. 

Plea,  not  guilty  <«  by  statute." 

At  the  trial,  before  Maule,  J.,  at  the  second  sitting  at  Westminsttf,  M 
Easter  term,  (the  24th  of  April,)  it  appeared  that  the  goods  seized  were  aoU 
for  1/.  14; .  There  was  conflicting  evidence  as  to  whether  or  not  say  wt^ 
was  due ;  and  the  case  went  to  the  jury,  who  returned  a  verdict  for  tk 
plaintiff,  damages  1^. 

Iklfourdf  Seijt.,  now  (on  the  fifth  day  of  term)  moved  to  ioctntB  tkft 
damages  to  3/.  &.,.  beiug  double  the  value  of  the  goods  distiai»^  1^ 
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«et  (a)'  giTiBg  the  ^plaintiff  specifically  that  'amoont    [Maule,  J.     r«72fi 
The  jary  certainly  oaght  to  have  been  directed,  if  they  Iband  for    ** 
the  plaintiff,  to  give  damages  to  the  amount  of  double  the  value  of  the 
goods.     I  do  not  recollect  havmg  so  directed  them ;  nor  do  I  remember 
that  I  was  asked  to  do  so.] 

Tiin>Ai«,  C.  J.  The  mistake  should  have  been  set  right  at  the  time.  At 
all  events,  the  application  to  the  court  should  have  been  made  within  four 
days  of  the  return  of  the  jury-process. 

Maui«e,  J.  The  complaint  in  substance  is,  that  the  jury  have  pven  aa 
insuflicient  amount  of  damages.  I  thought  at  the  time,  and  still  think, 
^at  ttie  verdict  should  have  been  for  the  defendant.  The  application  is 
dearly  too  late. 

The  rest  of  the  court  concurred.  Rule  refused. 

(a)  Which  proride^  "that,  in  om  any  distreM  and  lale  ahaU  be  made  by  vntne  or  colour  of 
flui  pmeot  act  for  rent  pretended  to  be  arrear  and  dae,  where,  in  tmtb,  no  rent  ie  anear  er 
doe  lo  the  penoa  or  perMMia  diHraiiiuis,  or  to  him  or  them  in  wboae  name  or  nameai  or  right, 
each  distreae  ahall  be  taken  aa  aforeiaid,  that  then  the  owner  of  such  goodi  or  chattela  di^ 
'trained  and  aojd  aa  aforesaid,  his  executors  or  administrators,  shall  and  may,  by  action  of  tre^ 
paaa,  or  upon  the  caae,*  to  be  brought  against  the  peraon  or  peteoni  so  diatraining,  any  or 
elUiar  of  thenit  bis  or  their  executors  or  administratora,  recover  double  of  the  ▼alue  of  thd 
gooda  or  chattels  so  distrained  and  sold,  together  with  full  costs  of  suit" 


•Aadaee  11  G.  «,  e.  19,  s.  10;  ff^crftoMrwe  T.JIbrgafs  U  Eaat,896,401;  amiihy.OoQ^ 
wyu,  S  Ner.  A  M.  Hit  6  Not.  dc  M.  615,  n. 


•DOE  dem.  WILUAMS  and  PROTHEROE  r.  EVANS.  May  26.  [ni? 

A  Bale  by  an  admrnktrator  of  a  «  preteneed  right  or  titte"  to  premiseB  of  a  term  in  which  Iha 
intestate  died  possesasJ,  hut  of  which  the  administrator  never  had  poeseasion,  is  within  tha 
prohibition  of  the  statute  32  H.  8,  c  9. 

A^  poaaeaaed  of  a  tern,  died  In  1828.  B^  who  had  during- A.'s  life  teaided  on  part  of  Ibia 
pramiees,  at  A.*8  death  dairoed  and  took  possession  of  the  whole,  and  ratained  it  till  be  died 
im  1829,  having  by  his  will  devised  the  premises  to  C,  who  remained  in  undisturbed  poa* 
session  until  1841,  when  A.'s  next  of  kin  took  out  lettera  of  administration,  and  aold  his 

'  right  or  title  in  the  premises  to  D.:— ifcld^  that  the  conv^anoa  was  vmAp  as  weU  at  ^"^-^^-n 
tew  as  by  the  sUt.  82  H.  8,  c  9. 

This  was  an  action  of  ejectment  brought  to  recover  the  possession  of 
certain  premises  situate  in  the  county  of  Glamorgan. 

At  the  trial  before  CresswelL|  J.,  at  the  last  assizes  at  Swansea,  the  ma- 
ferial  fiicts  that  were  given  in  evidence  were  as  follows : — 

One  Evan  Richards,  being  possessed  for  a  long  term,  under  a  lease  beai^ 
^  date  in  1802,  of  certain  premises,  assigned  all  his  interest  therein  to  one 
Wjndham  Lewis,  from  whom  he,  in  1807,  took  an  under-lease  of  part  of 
&em,  for  a  term  not  yet  expired.  Evan  Richards  had  a  brother  Jenkin, 
^ho  resided  on  a  portion  of  the  premises,  whether  as  tenant  or  otherwise' 
there  was  no  evidence  to  show.  Evan  Richards  died  in  1828.  Jenkiii 
Richards  remained  in  possession,  claiming  to  be  entitled  to  all  the  preauscs 
l^d  by  Evan  under  the  lease  of  1807,  until  1829,  when  he  diedi,  hnfiag 
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preyjoasry  deviaed  the  premiflirs  in  question  to  the  present  defendant.  Afia 
the  death  of  Jenkin  Riobsiids,  the  defendant  continued  in  undistuibed  pos- 
session till  1841,  when  the  Ie96Qrs  of  the  plaintiff,  after  making  inefiectoal 
*atfempts  to  turn  him  out,  di9Coyeje4  thje  next  of  kin  of  Evan,  (Thomas 
Richards,)  and  induced  him  to  take  out  letters  of  administration  to  the 
eflfects  of  Evan,  and  to  assign  his  /supposed  interest  in  the  premises,  to  Pro- 
theroe,  (one  of  the  lesso/s  of  the  plaintiff,}  for  10^  There  was  no  eTidence 
that  Thomas  Richards,  the  administn^tor,  ever  was  in  possession  of,  or  made 
any  claim  to,,  the  premises^ 

•7181        *0n  the  part  of  the  defendant,  it  was  objected  that  the  convey- 
ance by  Thomas  Richards  to  Protheroe  was  voidj  as  being  con- 
trary to  the  statute  32  H.  8,  c.  9. 

A  yerdict  was  taken  for  the  lessors  pf  the  plaintiff,  subject  to  leave  re- 
served to  the  defendant  to  move  to  enter  a  verdict  for  him,  if  the  cout 
should  be  of  opinion  that  the  objection  was  well  founded. 

Sir  T,  WUdey  Serjt.,  in  Easter  term,  accordingly  obtained  a  rule  nisL 
Channellj  Serjt.,  (with  whom  was  E,  V.  WiUiamSj)  now  showed  cause. 
This  is  not  the  case  of  one  who  is  in  by  disseisin  of  the  rightful  owner,  but 
It  is  to  be  looked  at  as  the  case  of  a  permissive  occupation  by  Jeoldn 
Richards  in  his  brother's  lifetime,  continued  since  his  death  for  a  period 
diort  of  twen^  years,  without  any  acknowledgment  of  title  in  his  admiais- 
trator.    The  case  is,  therefore,  not  within  the  statute  32  Hen.  8,  c.  9.  Tbt 
2d  section  (a)  prohibits  in  general  terms  the  buying  of  pretenced  tides;  and 
*7191    ^^       '  which  comes  by  way  of  ^proviso,  enacts  <«  that  it  shall  be 
.  ..    •    .  lawful  to  any  person  or  persons  being  in  lawful  possession  by  taking 
of  the  yearly  farm  rents  or  profits  of  or  for  any  manors,  lands,  teoemeats, 
<Mr  hereditaments,  to  buy,  obtain,  get,  or  have,  by  any  reasonable  ways  or 
Cleans,  the  pretended  right  or  title  of  any  other  person  or  persons  hereafter 
to  be  made  to,  of,  or  in  such  manors,  lands,  tenements,  or  hereditaments, 
whereof  he  or  they  shall  so  be  in  lawful  possession ;  any  thing  in  this  act  con- 
tained to  the  contrary  notwithstanding."  Here,  the  possession  of  the  devisee 
of  Jenkin  Richards  was  the  possession  of  Evan's  administrator.    The  sta- 
tute underwent  some  discussion  in  Doe  d.  Oliver  v.  Powell^  3  N.  &  M.  616, 
though  the  decision  turned  upon  another  point.    [Maule,  J.   That  was  the 
case  of  a  conveyance  by  the  assignees  of  a  bankrupt.    It  may  well  be  that 

(a)  Which  enacts,  « that  no  person  or  persons,  of  what  estate,  degree,  or  cooditioo  siw*' 
he  or  they  he,  shall  from  henoeforth  bargain,  boy,  or  sett,  or  by  any  ways  or  means  obtan,  i^ 
or  hanre  any  prelenlDed  rights  or  titles,  or  take,  promise,  grant,  or  covenant  to  have  any  ngkt  v 
title  of  any  person  or  persons  in  or  to  any  manors,  hindi,  tenements,  or  hereditameoti,  (tvf^ 
such  periBon  or  persons  which  shall  so  bargain,  sell,  give,  grant,  covenant,  or  promise  the  mm% 
their  ancestors  or  they  by  whom  he  o^  they,  claim  the  same,  have  been  in  pousssrina  ef  ^ 
same,  or  of  the  reversion  or  remainder  thereof,  or  taken  the  rents  or  profiu  thereof,  by  n* 
apace  of  one  whole  year  next  before  the  said  bargain,  obvenant,  grant,  or  promise  made,^  opoo  p«B 
that  be  that  shall  make  any  tach  bargain,  Mle,  promise,  covenant,  or  grant,  to  [nt]  ^■"^'|^ 
whole  value  of  the  lands,  tenements,  or  hereditaments  so  bargained,  sold,  promised,  covMeBM| 
or  granted  contrary  to  the  form  of  this  act;  apd  the  buyer  and  taker  thereof,  knowing  ^^ 
8am»,to  forfeit  also  the  vidtw  of  fhe  said  laais,  tenements,  or  her^tamenU  so  by  hu"  ^'^ 
nctikcn  w  if  above  aakl 
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assignee  stands  in  a  diflferent  position  from  an  ordinary  individual.  Be* 
,  the  mischief  of  the  statute  could  hardly  apply  to  the  case  of  a  sale 
of  a  large  estate,  the  vendor  being  at  the  time  out  of  possession  of  a  small 
part  only.  The  case  we  are  now  discussing  is  the  case  of  a  specific  pur- 
chase of  the  very  title,  which  seems  to  me  to  fall  directly  within  the  act.] 
It  is  observed  in  the  course  of  the  argument  in  that  case,  that,  at  the  time 
the  act  passed,  ehoses  in  action  were  not  assignable — a  rule  which  for  the 
{^neral  convenience  of  mankind  has  since  been  considerably  relaxed.  So, 
m  ri^t  of  entry  is  not  assignable :  (a)  Goodrig/d  d.  Fowler  v.  Forrester^ 
1  Taunt.  578 ;  CSiUey  v.  Doe  d.  Taykrsim,  11  Ad.  &  E.  1008.  It  clearly  is 
not  embracery  within  the  meaning  of  the  act,  where  the  party  does  not 
intend  to  sell  a  suU :  Williams  v.  Protheroe,  6  Bingh.  309,  2  M.  &  P.  779. 
The  statute  does  not  in  terms  avoid  the  conveyance ;  it  merely  imposes  a 
penalty.  The  cases  wherein  it  has  been  held  that  one  who  is  a  party  to  a 
^contract  for  the  sale  of  goods,  or  for  the  doing  of  an  act,  contrary  rt72A 
to  the  provisions  of  a  statute,  cannot  enforce  it  in  a  court  of  law, 
have  no  application  here.  Lord  Coke,  commenting  on  sec.  701,  of  Little- 
ton, says,  (p.  369  a) :  <<  Since  Littleton  wrote,  there  is  a  notable  statute  made 
in  suppression  of  the  causes  of  unlawful  maintenance  (which  is  the  most 
dangerous  enemy  that  justice  hath) ;  the  eflect  of  which  statute  is,  first, 
that  no  person  shall  bargain,  buy,  or  sell,  or  obtain  any  pretended  rights  or 
titles;  secondly,  or  take,  promise,  grant,  or  covenant  to  ha^c  any  ri^t  or 
title  of  any  person  in  or  to  any  lands,  tenements,  or  hereaitaments,  but,  if 
(unless)  such  person  which  shall  so  bargain,  &c.,  their  ancestors  or  they  by 
whom  he  or  they  claim  the  same,  have  been  in  possession  of  the  same,  or 
of  the  reversion  or  remainder  thereof,  or  taken  the  rents  or  profits  thereof  by 
the  space  of  one  whole  year,  &c.,  upon  pain  to  forfeit  the  whole  value  of 
the  lands,  &c.,  and  the  buyer  or  taker,  &c.,  knowing  the  same,  to  forfeit 
also  the  value ;  thirdly,  provided  that  it  shall  be  lawful  for  any  person,  being 
in  lawful  possession,  by  taking  of  the  yearly  farm  rents  or  profits,  to  obtain 
and  get  the  pretenced  right  or  title,  &c.,  of  any  lands  whereof  he  or  they 
diall  be  in  lawful  possession.  For  the  better  understanding  of  which  sta- 
tute, you  must  observe,  that  title  or  right  may  be  pretended  two  manner  of 
ways:  first,  when  it  is  merely  in  pretence  or  supposition,  and  nothing  in 
verity :  secondly,  when  it  is  a  good  right  or  title  in  verity,  and  made  pre* 
tenced  by  the  act  of  the  party :  and  both  those  are  within  the  said  statute  t 
for  example,  if  A.  be  lawful  owner  of  land,  and  is  in  possession,  B.,  that 
hath  no  rig^t  at  all,  but  only  in  pretence."  [Tindal,  C.  J.,  referred  to 
Underwood  v.  Lord  Coartown^  2  Sch.  &  Lefr.  65,  where  Lord  Redesdalx 
said :  <<  A  person  out  of  possession  cannot  in  *law  conoey  any  thing  ■-••voi 
to  a  stranger;  he  can  give  only  a  release  to  one  in  possession; 
and  the  law  has  wisely  provided  this,  in  order  to  quiet  possessions.'']  In 
llsat  case  the  fects  are  extremely  complicated :  acts  had  been  done  which 
clearly  amounted  to  a  disseisin.    [Mauia,  J.    The  principal  mischief  coiH 

(tf)  ffighti  of  tntijma  nmr  nude  alioiuible  by  deed,  by  8  dc  9  Vict  c  106,  i.  S. 
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lemplated  by  the  act  is,  the  maintenance  of  an  action  by  the  parcbaser  vpci 
flie  pretenced  title.  How  is  that  mischief  to  be  obviated,  except  by  maldng 
the  conveyance  void  ?]    The  mischief  cannot  arise  in  the  case  of  a  coDvej^ 
ance  by  an  executor  or  an  administrator.  It  may  be  that  no  administratioaii 
taken  out  for  more  than  a  year  after  the  death.  [Tqcdal,  C.  J.  In  the  caae  of 
a  tenancy,  the  mere  discontinuance  of  rent  for  a  year  would  not  alter  the  dui- 
lacter  of  the  holding ;  for  the  relation  of  landlord  and  tenant  would  still  exist.] 
ByleSj  Serjt.,  (with  whom  was  Sir  T,  Wilde^  Serjt.,)  in  support  of  tk 
rale.    Since  the  7  W.  4  &  1  Vict.  c.  26,  s.  3,  and  the  7  &  8  Vict.  c.  76, 
8.  5,  the  rights  of  entry  may  be  devised,  and  contingent  rights  coavejed. 
The  evidence  given  on  the  part  of  the  lessors  of  the  plaintiff  did  not  siww 
that  Jenldn  Richards,  in  any  sense,  claimed  under  Evan :  on  the  contnij, 
k  showed  a  claim  by  Jenkin  altogether  inconsistent  with  the  relation  of 
kndlord  and  tenant  between  himself  and  Evan.    The  first  question  here  a, 
whether,  at  common  law,  independendy  of  the  statute  32  H.  8,  c.  9,  ou 
who  is  out  of  possession  could  assign  a  right  of  this  sort.     Since  the  statatt 
3  &  4  W.  4,  c.  27,  ss.  2, 15, 34,  this  is,  as  against  an  administrator,  deaitf 
an  adverse  possession.     There  are  not  wanting  authorities  to  show  that  the 
statute  32  H.  8,  c,  9,  is,  in  this  respect,  declaratory  only  of  the  commoo 
law.    Thus,  in  Partridge  v.  Strange^  Plowden,  88,  Mountague,  C.  J., 
*7221    *^7®*  <<  Before  I  enter  into  the  consideration  of  the  statute,  I 
wiU  lay  down  what  is  a  pretenced  right  or  title.    And  it  seems  to 
me  that  a  pretenced  right  or  title  is  but  in  one  case,  and  that  is,  where  ooe 
is  in  possession  of  lands  or  tenements,  and  another,  that  is  out  of  posses- 
sion, claims  them,  or  sues  for  them ;  that  is  a  pretenced  right  or  title.    For, 
if  one  has  a  right  or  title  to  land,  and  afterwards  he  comes  to  the  possesston 
of  the  same  land,  his  right  or  title  is  extinct  or  suspended  in  the  land ;  fof} 
during  the  time  that  he  has  the  land,  it  is  not  m  esse ;  ergo^  during  that 
time,  it  cannot  be  termed  a  right  or  title.    And  that  such  is  a  pretenced 
right  or  title,  is  proved  by  the  statute  itself;  which  has  a  proviso  in  it,  that 
U  tkall  be  lawjvl  for  any  one,  being  in  lawful  possession^  to  buy  or  oMota 
tie  pretenced  right  or  title  of  any  person  or  persons^  to  such  lands^  (re*    So 
tiiat,  when  the  statute  saith  he  in  the  possession  may  buy  the  prelenced  ri^ 
^  any  others  it  declares  my  definition  to  be  true.     Further,  I  take  the 
statute,  that,  if  be  who  is  out  of  possession  bargains  or  sells,  or  makes  aDjf 
covenant  or  promise  to  part  with,  the  land  after  be  shall  have  obtained  the 
possession  of  it,  this  shall  be  within  the  danger  of  the  statute,  whether  be 
who  so  bargains,  sells,  or  promises,  have  a  good  and  true  right  or  title  or 
fiot :  and,  in  this  point,  the  statute  has  not  altered  the  law;  for,  the  coa* 
mon  law,  before  this  statute,  was,  that  he  who  was  out  of  possession  mi^ 
not  bargain,  grant,  or  let  his  right  or  title,  and,  if  he  had  done  it,  it  shouU 
have  been  void.    Then,  this  statute  was  made  in  affinnance  of  the  coouboq 
kw,  and  not  in  alteration  of  it ;  and  all  that  the  statute  has  done  is,  it  hn 
added  a  greater  penalty  to  that  which  was  contrary  to  the  comoaon  law  h^ 
fore,  viz^  that  a  man  shall  forfeit  the  value  of  the  thing  bargained  orp^ 
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miaed)  &e. ;  and  to  aToid  such  bargains  or  promises,  where  a  man  is  ovA 

of  possession,  is  the  only  *point  which  the  statute  here  remedies."    r*70Q 

Lrm«£TOK  says  (s.  347) :  <«  No  entry  nor  re-entry  (which  is  all    '' 

one)  may  be  reserved  or  given  to  any  person,  but  only  to  the  feofibr,  or  to 

the  donor,  or  to  the  lessor,  or  to  their  heirs ;  and  such  re-entry  cannot  be 

given  to  any  other  person.''    Upon  this  section.  Lord  Coke  observes:  (a) 

<«Here,  LrrrLEToir  reciteth  one  of  the  maxims  of  the  common  law;  and 

die  reason  hereof  is,  for  avoiding  of  maintenance,  suppression  of  right,  and 

stinring  up  of  suits ;  and  therefore  nothing  in  action,  entry,  or  re-entry  can 

be  granted  over ;  for,  so,  under  colour  thereof,  pretended  titles  might  be 

granted  to  great  men,  whereby  right  might  be  trodden  down,  and  the  weak 

oppressed,  wUek  the  common  law  JMriddeih^--^at  men  to  grant  htfore  tkty 

ie  m  jpOssesWon."    So,  in  Sheppard's  Touchstone,  (page  240,)  it  is  laid 

down,  that  <<  things  in  action,  and  things  of  that  nature,  as,  causes  of  sui^ 

rights  and  titles  of  entry,  are  not  grantable  over  to  strangers  but  in  special 

cases.     And  therefore,  if  a  man  have  disseised  me  of  my  land,  or  taken 

away  my  goods,  I  may  not  grant  over  this  land  or  these  goods  until  I  have 

seisin  of  them  again.    Nather  can  I  grant  the  suit,  which  the  law  doth  g^ve 

to  me  for  niy  relief  in  these  cases,  to  another  man."    If,  therefore,  the  ri{^ 

of  entry  in  the  present  case  be  one  for  which  an  action  of  ejedione  firmmy 

or  a  writ  of  qmre  ejedJt  ir^ra  terminum^  would  have  lain,  it  needs  not  the 

aid  of  the  statute  32  H.  8,  o.  9,  to  render  the  conveyance  void,    llie 

statute,  however,  does,  in  terms,  declare  the  conveyance  to  be  void. 

TiVDAL.,  C.  J.    This  appears  to  me  to  be  a  transaction  which  it  was  the 
very  object  of  the  statute  to  prevent    It  is  a  case  in  which  one  man  being 
in  quiet  possession  of  an  estate,  another  man  buys  a  supposed  title,  and 
brings  an  ^action  upon  it.    It  appears  from  the  evidence,  that  Evan    r*<vg4 
Richards,  the  original  termor,  died  in  the  year  1828.    His  brother 
Jenkin  Richards, — being  in  possession  of  part  of  the  premises  before  the 
death  of  Evan, — when  that  event  happened  took  possession  of  the  other 
part,  and  continued  so  in  possession  until  his  death  m  1829.    By  his  will 
he  bequeathed  such  right  as  he  then  had  to  the  present  defendant,  who, 
fiom  thence  down  to  the  year  1841,  remained  in  possession  without  dispute. 
In  1841,  Thomas  Kchards  took  out  administration  to  the  effects  of  his 
brother  Evan,  who  sold  such  right  to  the  premises  as  he  thereby  acquired, 
for  1(M.    It  has  been  contended  that  the  effect  of  the  statute  is,  not  to  make 
this  a  void  conveyance,  but  only  to  deter  parties,  by  means  of  a  penally, 
in>m  entering  into  such  tran^etions.    If  that  had  been  the  only  effect  of 
the  statute,  there  would  undoubtedly  be  nothing  to  interfere  widi  the  plain- 
ts right  to  recover  in  this  action.    It  seems  to  me,  however,  on  the  a«- 
^orities,  that  the  act  has  a  much  wider  extent    The  course  of  the  common 
l&v  was  well  known  at  the  time,  and  the  statute  was  not  intended  to  aksr 
It,  but  merely  to  superadd  a  penalty.    The  authority  cited  from  Plowden 
qiute  decisive.    He  says,  p.  88:  « I  take  the  statute,  that,  if  he  w(bo 

(•>Ga.I<ia^»t4is 
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is  bat  of  possession  bargains  or  sells  or  makes  anj  covenant  or  promise  to 
part  with  the  land  after  he  shall  have  obtained  (he  possession  of  it,  this 
shall  be  within  the  danger  of  the  statute,  whether  he  who  so  bargains,  seDs, 
or  promises  have  a  good  and  true  right  or  title  or  not :  and  in  this  point  the 
statute  has  not  altlered  the  law ;  for,  the  common  law,  before  this  statute, 
was,  that  he  who  was  out  of  possession  might  not  bargain,  grant,  or  let  fab 
right  or  title,  and,  if  he  had  done  it,  it  should  have  been  void.  Then,  this 
*7251  ^^^^^^^  ^^  made  in  afiirmance  of  the  common  law,  *and  not  in 
^  alteration  of  it;  and  all  that  the  statute  has  done,  is,  it  has  added 
a  greater  penalty  to  that  which  was  contrary  to  the  common  law  before, 
viz.,  that  a  man  shall  forfeit  the  value  of  the  thing  bargained  or  promised, 
&c.,  and  to  avoid  such  bargains  or  promises,  where  a  man  is  out  of  pos- 
session, is  the  only  point  which  the  statute  here  remedies.*'  Nothing  can 
be  more  distinct  than  this :  and  the  passages  cited  from  Co.  Litt.  and  Shep- 
pard's  Touchstone  are  to  the  same  effect.  It  seems  to  me,  by  analogy  to 
all  the  cases  which  prohibits  parties  from  maintaining  actions  in  respect  of 
contracts  that  are  entered  into  in  violation  of  the  provisions  of  acts  of  par- 
liament, that  here,  the  lessor  of  the  plaintiff  is  precluded  from  coming  into 
court  to  assert  the  validity  of  a  convejrance  which  the  statute  has  expressljr 
prohibited.  I  therefore  think  the  rule  for  entering  a  verdict  for  the  defend- 
ant should  be  made  absolute. 

CoLTMAN,  J.    It  seems  to  me  also  that  the  efiect  of  the  statute  32  H.  8, 
c.  9,  is,  to  make  the  conveyance  in  question  void.     The  argument  of  mf 
brother  Ckemnell  hardly  arises  on  the  facts.    If  Jenkin  Richards  had  been 
tenant  to  Evan,  possibly  the  tenancy  would  be  considered  as  still  subsistiog. 
The  only  evidence,  however,  is,  that  Jenkin  was  living  with  his  brother 
Evan  upon  some  part  of  the  premises :  there  was  no  proof  of  any  tenancy. 
And,  when  Jenkin  afterwards  devised  the  property,  and  the  devisee  entered, 
there  was  nothing  to  connect  him,  in  privity  of  title,  with  Evan.    He  is  to 
be  looked  upon  as  a  mere  stranger.    If  that  be  so,  the  case  falls  preciselj 
within  the  provisions  of  the  statute.    With  respect  to  the  argument— thit 
an  administrator  who  sells  a  right  that  comes  to  him  in  his  representatiie 
character,  is  not  within  the  statute — ^no  case  has  been  cited  in  support  of 
it;  and  it  seems  to  me  to  be  equally  destitute  of  foundation  in  reason. 
*7261        *Maule,  J.     I  also  am  of  opinion  that  this  case  is  exactly  ^rithiD 
the  mischief  which  the  legislature,  in  the  time  of  Heniy  8,  thought 
one  that  ought  to  be  provided  against.     That  mischief  was,  that  indiridoab 
possessed  of  rights,  real  or  pretended,  transferred  them  to  persons  more 
able,  or  more  disposed,  than  themselves,  to  litigate  them.    This  was  con- 
sidered to  be  a  great  evil ;  and,  in  order  to  remedy  it,  the  statute  dedirei 
that  «  no  person  shall  bargain,  buy,  or  sell,  or  by  any  ways  or  means  obtain, 
get,  or  have  any  pretenced  rights  or  titles,  or  take,  promise,  grant,  or  con- 
■  nant  to  have  any  right  or  title  of  any  person  or  persons  in  or  to  any  manors, 
I^nds,  tenements,  or  hereditaments,  (except  such  person  or  perisoos  wUdi 
shall  so  bargain,  sell,  give,  grant,  covqu^iti  or  promise  the  same,  their 
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ancestors,  or  they  by  whom  be  or  they  claim  the  same,  have  been  in  pos* 
session  of  the  same,  or  of  the  reversion  or  remainder  thereof,  or  taken  the 
rents  or  profits  thereof,  by  the  space  of  one  whole  year  next  before  the  said 
bargain,  covenant,  grant,  or  promise  made,)  upon  pain  that  he  thai  shall 
make  any  such  bargain,  sale,  promise,  covenant,  or  grant,  to  forfeit  the 
whole  value  of  the  lands,  tenements,  or  hereditaments  so  bargained,  sold, 
promised,  covenanted,  or  granted,  contrary  to  the  form  of  this  act ;  and  the 
buyer  and  taker  thereof,  knowing  the  same,  to  forfeit  also  the  value  of  the 
said  lands,  tenements,  or  hereditaments  so  by  him  bought  or  taken  as  is 
above  said."    It  has  been  said  that  the  statute  does  not  apply  to  a  case  of 
this  kind,  the  subject-matter  of  sale  here  being  a  present  right  of  pos- 
session ;  and  that  the  statute  does  not,  in  terms,  avoid  the  conveyance. 
But  I  think  the  statute  must  be  so  construed  as  to  prevent  the  mischief  at 
which  it  was  aimed;  and  that,  as  Mr.  Protheroe  bought  a  right  to  turn  the 
defendant  out  of  possession,  and  has  sought,  by  an  action  of  ejectment,  to 
turn  him  out,  the  case  is  clearly  within  the  purview  of  the  act.    It  is  unne-' 
cessary  to  ^determine  whether  the  statute,  or  the  common  law,    r%^oj 
makes  transactions  such  as  these  void,  under  all  possible  combina- 
tions of  circumstances.    There  can  be  no  doubt  that  conveyances  of  titles 
are  made  void  to  the  extent  that  is  necessary  to  prevent  the  mischief  which 
the  act  intended  to  remedy.     The  title  in  this  case  was  purchased  for  10/, 
Unless,  therefore,  the  conveyance  was  avoided,  the  purchaser  would  only 
lose  the  sum  he  paid,  and  the  seller  would  forfeit  the  value  of  the  whole 
estate— a  very  unlikely  construction.    It  seems  to  me,  therefore,  that  there 
i*s  good  reason  for  holding  the  case  to  be  within  the  terms  of  the  statute, 
and  that  the  statute  (and  the  common  law  also)  does  avoi<l  the  conveyance. 
The  supposed  analogy  between  an  assignee  and  an  administrator,  appears 
to  me  to  fail.(a)    The  administrator  is  not,  as  it  seems  to  me,  to  be  in  a 
better  situation  than  any  other  person ;  but  rather  worse ;  for,  the  very  act 
of  taking  out  letters  of  administration  may  be,  as  in  this  case  it  was,  part 
of  the  illegal  transaction. 

Cbesswell,  J.  I  also  think  the  rule  to  enter  a  verdict  for  the  defendant 
in  this  case,  must  be  made  absolute.  It  is  clear  that  Mr.  Protheroe  has  no 
title,  unless  he  can  rely  on  the  assignment  from  Thomas  Richards  to  him* 
self;  and  it  is  equally  clear  that  that  was  a  purchase  of  a  pretenced  title,  as 
explained  by  Plowden.  It  is  impossible  to  refer  the  possession  of  Jenkin 
to  the  t^tle  of  Thomas  Richards.  Jenkin  claimed  to  deal  with  the  property 
^  bis  own ;  and  the  defendant  entered,  claiming  under  the  devise  to  him 
by  Jenkin.  It  seems  to  me,  therefore,  that  the  case  falls  witliin  the  first 
description  *in  the  act,  and  not  within  any  part  of  the  exception.  r*«yoo 
The  assignment  by  Thomas  Jenkin  passed  nothing,  therefore,  to 
Protheroe,  and,  consequently,  he  has  made  out  no  title  in  his  lessee  to  main- 
tein  this  action.  Rule  absolute. 

(a)  An  •zeentor  or  admiiitstrator  is  not  noeemrtty  in  the  potttion  of  «n  anigaee  in  mpsel 
^  ^  mphM  bojFood  Uie  oMsti  leqiiirad  to  fvy  Uie  debti. 
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A  deelaratiim  for  a  libel  stetad  that  on  •  eertein  night,  a  gmtleman  wia  hoenail  tfri  nttadk 
a  pablio-houaa  Iwpi  hj  tha  pUunliff— miuiffi^  "thai  a  penon  had  been  fekMuoiMly  draQod 
and  robbed  in  the  said  public-hooee  of  the  ptainti^  and  thereby  intending  to  cante  it  to  hi 
believed  that  the  aid  public-hottse  of  the  platntiir  waa  the  reaoit  of,  and  freqiMiled  kjftM 
thieYca,  and  depm^ed  and  bad  cfaaradera."  The  jury  having  letnmed  a  Yordact  forthi  ^ 
lisndant,  notwithftanding  that  witneieea  called  for  the  plaintiff  elated  that  they  had  cewal  (o 
frequent  the  plaintiff's  houae  in  coneequence  of  the  publication,  and  that  they  eadwrtnri 
the  libel  aa  an  impataCion  apon  the  plaintiff  and  apon  the  chanaetar  andeoodaciaf  Uihtw 
court  lefnaed  to  grant  a  mla  for  a  new  triaL 


Case,  for  a  libel.    The  declaration  stated  that  the  plaintiff,  before  ud  t 
die  time  of  the  committing  of  the  grievances  by  the  defendant  as  Aerndhr 
mentioned,  and  from  thence  continually,  had  been,  and  still  was,  a  Keennd 
yictualler  and  publican,  and  had  always  used,  exercised,  and  carried  os, 
and  still  did  use,  exercise,  and  carry  on  his  said  trade  and  busmess  in  sod 
upon  a  certain  house  and  premises  called  the  Rising  Sun,  situate  and  beiag 
in  Air  Street,  Piccadilly,  in  the  county  of  Middlesex,  with  integrity,  hoodtji 
and  propriety  of  conduct,  nor  were  the  said  house  and  premises  called  the 
Rising  Sun,  before  and  at  the  time  of  the  grievance  by  the  defendant  as 
thereinafter  mentioned,  and  during  the  occupancy  thereof  and  eanying  on 
(herein  by  the  plaintiff  of  his  said  trade  or  business  as  aforesaid,  the  reaort 
of,  or  used  or  frequented  by  felons  or  thieves  or  depraved  or  bad  cha- 
racters: that,  before,  &c.,  the  word  <<hocussed"  was  and  is  commonlfinl 
^291    ^'"^S^'^y  *used  for  the  purpose  of  expressing  and  meaning,  and  die 
said  last-mentioned  word  was  used  by  the  defendant  as  thereinalff 
mentioned,  and  was  by  divers  persons,  to  wit,  all  die  persona  to  wfaooi  the 
libel  thereinafter  mentioned  was  published,  understood  as  expiesnag  and 
meaning,  the  improper  and  felonious  mixture  of  drugs  or  other  articles  or 
ingredients  calculated  to  produce  stupe&ction  and  senselessness,  witkqnril8) 
beer,  or  other  usual  drinks,  in  order  that  those  partaking  of  such  drinbrnay 
thereby  be  speedily  rendered  insensible  and  thrown  into  a  state  of  fltopor, 
and,  while  in  that  state,  feloniously  robbed  and  plundered ;  and  the  defend- 
ant, contriving  and  wickedly  and  maliciously  intending  to  injure  the  phia* 
tiff,  and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff  did  aot 
conduct  and  carry  on  his  said  trade  or  business  of  a  licensed  victualler  and 
publican  at  the  said  house  and  premises  called  the  Rising  Sun  as  aibresaid, 
with  integrity,  honesty,  and  propriety  of  conduct,  and  also  to  cause  it  to  be 
suspected  and  believed  that  the  said  house  and  premises  were,  daring  the 
said  occupancy  thereof  by  the  plaintiff  as  aforesaid,  the  resort  of,  andfie- 
quented  by  felons,  thieves,  and  depraved  and  bad  characters,  and  to  veXi 
&c.,  and  wholly  to  ruin  the  plaintiff  in  his  said  trade  and  business,  hereto- 
fore, to  wit,  on^  &c.,  did  falsely,  wickedly,  and  maliciously  publish}  >od 
cause  and  procure  to  be  published,  in  a  certain  newspaper  called  The  &a, 
of  and  concerning  the  plaintiff,  and  of  and  concerning  the  plaintiff  in  his 
said  trade  and  business  of  a  licensed  victualler  and  publican  as  afoneaid,  a 


1  Manning,  Granger,  &  Scott.  7S9 

sertain  false,  scandalous,  and  defamatory  libel,  containing  (among  other 
things)  the  false,  scandalous,  defamatory,  and  libellous  matter  followingi 
of  and  concerning  the  plaintiflT,  and  of  and  concerning  the  plaintiff  in  his 
ffud  trade  and  business  of  a  licensed  victualler  and  publican  as  aforesaid, 
thai  is  to  say,  &c.  The  libel,  which  was  set  *out  with  innuendoes,  rmrjofk 
of  a  description  of  a  journey  to  an  intended  prize-fight,  in 


reference  to  which  the  plaintiff  was  all^d  to  have  acted  improperly ;  and 
k  contained  this  passage — <«  His  (thereby  meaning  the  plaintiff's)  disgrace* 
fdl  affair  with  George  Morley,  and  several  other  shameful  ones,  are  not  t» 
be  forgotten," — and  concluded  with  the  following  remains  relative  to  tht 
plaintiff's  public*house : — «  Where,  by  the  by,  that  same  night,  a  gentle- 
Bian  was  hocussed  and  robbed  of  40/.,  (then  using  the  said  word  or  eac^ 
praasion  <  hocussed'  in  the  sense  hereinbefore  mentioned,  meaning  thereby 
tbat  a  pefsoa  had  been  feloniously  drugged  and  robbed  in  the  said  public* 
house  of  the  plaintiff,  and  thereby  intending  to  cause  it  to  be  believed  that 
tbe  said  public-house  of  the  plaintiff  was  the  resort  of  and  frequented  bj 
Mons,  thieves,  and  depraved  and  bad  characters :)"  by  means  of  the  com- 
mitting of  which  grievances  the  plaintiff  had  been  and  was  greatly  injured 
in  his  said  trade  and  business,  and  by  means  of  the  premises  one  £.  F.,  one 
I.  K.,  and  divers  other  persons,  who  had,  before  the  committing  of  the  said 
grievances  by  the  defendant,  been  used  and  accustomed  to  deal  with,  and 
be  customers  of  the  plaintiff  in  his  said  trade  and  business,  and  in  the  way 
of  his  said  trade  and  business  to  resort  to  and  use  and  frequent  and  become 
guests  of  the  plaintiff  in  the  said  house  and  premises  of  the  plaintiff  in  and 
upon  which  the  said  trade  and  business  was  so  exercised  and  carried  on  as 
aforesaid,  for  profit  and  reward  to  the  plaintiff  in  that  behalf,  had,  since  the 
committing  of  the  said  grievances,  hitherto  respectively  refused  so  to  do,  and 
had  thence  continually  discontinued  dealing  with  the  plaintiff  in  his  said 
trade  and  business,  and  further  resorting  to,  using,  or  frequenting,  or  be- 
coming guests  of  the  plaintiff  in  the  said  house  and  premises  ;•  and  thereby 
the  plaintiff  had  lost  and  been  deprived  of  divers  gains,  and  profits  which 
would  ^otherwise  have  accrued  to  him  in  his  said  trade  or  business,  r«73| 
end  was  and  is  otherwise  greatly  injured. 

The  defendant,  except  as  to  the  following  part  of  the  supposed  libel— 
^His  disgraceful  affair  wiih  George  Morley,  and  several  other  shameful 
ones,  are  not  to  be  forgotten" — ^pleaded  not  guilty;  whereupon  issue  was 
joined. 

At  the  trial  before  Erle,  J.,  at  the  sittings  at  Westminster  after  the  last 
term,  several  witnesses  called  on  the  part  of  the  plaintiff  stated,  that,  in  con- 
sequence of  the  publication  of  the  libel,  they  had  discontinued  to  frequent 
the  plaintiff's  house,  not  thinking  it  a  safe  place  to  go  to ;  aod  that  they 
understood  the  libel  as  an  imputation  upon  the  plaintiff,  and  upon  the  cha- 
racter and  conduct  of  his  house. 

The  jury  havine:  found  the  issue  for  the  defendant^  and  assessed  the 
\jDBgtB  upon  the  prt  of  the  declaration  that  was  confessed,  at  one  shilkng 
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iSKee,  Serjt.,  on  the  part  of  the  plaintiff,  now  mover)  for  a  new  trial,  oa 
the  ground  that  the  conclusion  to  which  the  jury  came  was  not  wamnted 
by  the  evidence. 

TiNDAL,  C.  J.  The  only  question  in  this  case  is,  whether  we  can  see 
that  the  jury  have  done  manifestly  wrong  in  not  finding  the  alleged  libel  to 
bear  the  meaning  that  the  plaintiff  has  thought  fit  to  put  upon  it  by  the  innih 
endo.  That  part  which  is  relied  on,  states  that  on  a  certain  nig^t  a  geotk- 
man  was  hocussed  and  robbed  of  40/.  in  the  plaintiff's  house ;  and  the 
innuendo  is — <<  then  using  the  said  word  or  expression  <  hocussed'  in  tlie 
sense  hereinbefore  mentioned,  meaning  thereby  that  a  person  had  been 
feloniously  drugged  and  robbed  in  the  said  public-house  of  the  plaintiff,  uui 
thereby  intending  to  cause  it  to  be  believed  that  the  said  public-house  of 
*732l  ^^^  plaintiff  was  the  resort  of,  and  frequented  *by,  felons,  thieves, 
-'  and  depraved  and  bad  characters."  That  innuendo  takes  a  mod) 
wider  range  and  extent  than  the  words  of  the  libel  fairly  warrant,  turaiog 
that  which  may  have  been  an  accidental  occurrence,  into  habitual  miscon- 
duct and  negligence  on  the  part  of  the  keeper  of  the  house.  I  see  no  mf- 
ficient  reason  for  finding  fault  with  the  conclusion  to  which  the  jury  hare 
come. 

CoLTMAN,  J.,  concurred. 

Maule,  J.  The  libel  does  not  necessarily  impute  misconduct  to  the 
plaintiff;  and  the  jury  were  not  bound  to  adopt  the  opinions  of  the  vi£> 
nesses. 

Cresswell,  J.  The  jury  thought,  and  they  were  justified  in  thinldiig, 
that  the  words  of  the  libel  did  not  fairly  bear  the  meaning  imputed  to  them 
by  the  innuendo.  Rule  refused,  (a) 

(a)  The  proper  office  of  an  uiDuendo  (which  must  not,  however,  introdace  new  mttter, 
I  Wins.  Saund.  243)  woald  seem  to  be,  to  fix  the  meaning  of  an  ambignoua  czpffMBCD,  orM 
ouurk  that  an  expreuion  ia  oaed  in  a  different  aenve  from  thai  which  it  would  primi  fint  '«^ 
port.  Whether  the  ezprewion  hat  been  k>  used  on  the  particular  occasion,  is  a  quesdon  ofbd 
lor  the  jury.  In  this  case,  the  innuendo  (if  it  may  be  so  called)  oonsisis  of  two  brancbei;  tbe 
first  of  which  ia  introduced  for  the  purpose  of  explaining  the  meaning  of  an  £ngiirii  worf  utd 
in  that  which  appears  to  be  its  onW  sense,  and  of  the  import  of  whicbf  therefore,  Uw  rwrt  u 
bound  to  take  notice.  The  plaintiff  might,  it  is  conceived,  have  called  upon  the  framed  ju4* 
to  say  whether  the  term  used  was  capable  of  more  than  one  oonstraction,  and,  if  it  was  iioi,!* 
tell  the  jury,  as  a  matter  of  law,  that  the  charge  that  a  pvty  had  been  <*bocuaBd"  in  <^ 
plaintiff's  house,  was,  or  that  it  was  not,  libellous. 

The  second  branch  of  the  explanatory  clause  or  innuendo  Bwraly  itatat  um  e^tcf  witbivtaek 
te  allefsd  libellous  expraarion  was  uaad» 
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By  *  judge's  order,  a  cauae  was  referred  to  A^  B^  and  C,  the  award  to  be  made  by  them  or 
mny  two  of  them,  and  it  was  provided  that  the  arbitrators,  or  any  two  of  them,  should,  ae  to 
certaia  work*  adopt  the  opinion  or  decisioii  of  C^  and,  as  to  certain  other  work,  the  opinion 
or  decisioo  of  A.  and  B^  or,  in  case  A.  and  B.  shoald  diller  in  opinion,  then  that  the  arbi- 
tratom,  or  such  two  of  them,  as  shoald  make  an  award,  shoald  adopt  the  opinion  or  decisioBi 
as  Vt  such  last-mentioned  work,  of  an  umpire  to  be  nominated  by  A.  and  B.  before  proceed* 
tng  with  the  reference.  A.  and  B.  appointed  an  umpire,  and  afterwards  made  an  award,  in 
which  they  recited  that  they  had  heard  and  duly  considered  the  allegations  and  evidence 
of  the  parties,  and  had  eonwidered  the  decition  of  thi  said  utnpirt.  There  had,  in  fact,  been 
no  difirrence  of  opinion  on  the  part  of  A.  and  B.,  and  no  opinion  or  decisbn  had  been  le- 
qnirrd  of,  or  given  by,  the  umpire : — 

Heldf  that  the  introduction  of  these  words  did  not  vitiate  the  award. 

.  By  a  judge's  order,  bearing  date  the  31st  of  December,  1844,  all  matters 

ia  difierence  between  the  parties  in  this  cause  were  referred  to  the  award, 

certificate,  order,  final  end,  and  determination  of  Henry  Gibb  and  Robert 

Crickmer,  engineers,  and  John  Kelsey,  builder,  so  as  they,  the  said  arbi* 

trators,  or  any  two  of  them,  should  make  and  publish  their  award  or  cer* 

tiiicate  in  writing  of  and  concerning  the  matters  referred,  ready  to  be  de* 

Kvered  to  the  parties  in  difierence,  or  such  of  them  as  should  require  the 

same,  on  or  before  the  8th  of  February  then  next  ensuing,  or  such  further 

time  as  the  said  arbitrators,  or  any  two  of  them,  should,  by  endorsement  on 

the  order,  appoint :  and  it  was,  amongst  other  things,  further  ordered  <<  that 

the  said  arbitrators,  or  any  of  them,  should,  as  to  the  carpenters',  builders', 

and  joiners'  work,  adopt  the  opinion  or  decision  of  Kelsey,  and,  as  to  the 

machinery  and  other  work,  the  opinion  or  decision  of  Gibb  and  Crickmer, 

or,  in  case  Gibb  and  Crickmer  should  difier  in  opinion,  then  that  the  said 

arbitrators,  or  such  two  of  them  as  should  make  an  award  or  certificate, 

should  adopt  the  opinion  or  decision,  as  to  such  other  work  and  machinery, 

of  an  umpire  to  be  nominated  by  Gibb  and  Crickmer,  before  proceeding 

with  the  said  reference,  by  *a  memorandum  in  writing  to  be  endorsed     r^oA 

on  the  order,  and  should  make  their  award  or  certificate  accord'mgly.     *- 

The  arbitrators  Gibb  and  Crickmer,  by  their  awanl,  dated  the  25th  of 
March,  1845,  after  reciting  that  the  time  for  making  the  award  bad  been 
duly  enlarged,  and  that  they  had,  before  proceeding  with  the  said  reference, 
by  an  endorsement  on  the  order,  in  writing,  under  their  hands,  nominated 
and  appointed  Joseph  Ames,  engineer,  to  be  an  umpire  between  the  said 
Gibb  and  Crickmer, — to  decide  as  to  the  work  and  machinery  except  the 
carpenters',  builders',  and  joiners'  work,  referred  for  their  opinion  or  de- 
cision by  the  said  order, — in  case  they  the  said  Gibb  and  Crickmer  should 
differ  in  their  opinion  thereon,  proceeded  thus : — <<  Now,  we,  the  said  Heniy 
Gibb,  Robert  Crickmer,  and  John  Kelsey,  having  taken  upon  ourselves  the 
burden  of  the  said  arbitration,  and  having  heard,  and  duly  considered,  all 
the  allegations  and  evidence  of  the  said  respective  parties  of  and  concerning 
the  matters  in  difference  so  referred  as  aforesaid,  and  considered  the  decisum 
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jf  the  said  umpire^  do  make  and  publish  this  our  award  in  writing  of  and 
concerning  the  said  matters  in  difierence  so  referred^  and  do  hereby  award, 
order,  determine,  and  direct,"  &c.  &c. 

Talfowrd^  Serjt.,  on  the  behalf  of  the  plaintiflf,  in  Easter  term  last,  ob» 
tained  a  rule  nisi  to  set  aside  the  award,  on  the  grounds — first,  that  tlie 
ad>itrator9  had  exceeded  their  authority,  in  taking  into  their  consideration 
matters  not  referred  to  them  ;  secondly,  that  they  professed  to  hare  decided 
certain  of  the  matters  upon  the  opinion  of  one  whom  they  had,  in  bet, 
never  consulted.  The  affidavit  as  to  the  latter  point — that  of  the  plaintiflP— 
rtated,  that,  after  the  making  of  the  award,  he  saw  Ames,  the  umpire,  and 
inquired  of  him  whether  he  had  examined  an  engine  and  machinery  belong- 
*7351  "^S  ^^  ^^  deponent,  as  an  umpire  in  an  arbitration  between  *the 
^  deponent  and  Read,  and  whether  he  had  given  any  opinion  or  de- 
cision as  to  the  charges  thereon  or  price  thereof;  and  that  Ames  then  in- 
formed the  deponent  that  he  had  not  been  consulted  or  spoken  to  by  any 
person,  and  that  he  had  not  in  any  way.  interfered  in  the  matter  of  the  said 
award. 

Glover  J  Seijt.,  now  showed  cause,  upon  affidavits  which  negatived  the 
^legations  in  the  affidavits  filed  in  support  of  the  rule,  as  to  the  supposed 
excess  of  jurisdiction.  The  first  ground  of  objection  is  removed  by  the 
affidavits  made  in  answer  to  the  rule.  As  to  the  second  ground — the  pro- 
vince of  the  umpire  does  not  commence  until  the  arbitrators  have  diflered, 
which  does  not  appear  to  have  been  the  case  here.  [Mauls,  J.  The 
arbitrators  erroneously  state  in  their  award  that  they  have  considered  tiie 
decision  of  the  umpire,  when  in  point  of  fact  they  do  not  appear  to  have 
differed,  or  to  have  consulted  the  umpire  at  all.  If  they  haA  consnited 
Ames,  they  would  have  done  something  unnecessary.] 

Talfourd^  Serjt.,  in  support  of  his  rule.  No  answer  is  given  to  the  se* 
eond  objection.  The  award  is  clearly  bad,  inasmuch  as  the  arbitraton 
have  chosen  improperly  to  found  it  upon  the  supposed  opinion  and  decision 
of  Ames,  the  umpire ;  whom,  it  appears,  they  have  never  consulted,  and 
who  has  expressed  no  opinion  on  the  subject-matter  of  the  reference. 

TiNDAL,  C.  J.  The  first  matter  of  objection  having  been  removed  by  the 
affidavits  sworn  in  answer  to  the  rule,  the  only  ground  upon  which  it  ia 
now  contended  that  this  award  ought  to  be  set  aside  is,  that  the  arbitratofSi 
by  whom  it  is  made,  falsely  allege  therein  that  they  have  taken  the  advice 
*7361  ^^^^  umpire ;  whereas,  in  truth,  they  have  never  consulted  him  at 
^all.  And,  undoubtedly,  if  the  award  had  so  stated,  it  would 
have  been  bad.  But  the  award  does  not  so  state :  it  merely  states  that  the 
arbitrators,  having  heard  and  duly  considered  all  the  allegations  and  evi- 
dence of  the  respective  parties  of  and  concerning  the  matters  in  difference 
referred,  and  cmsidered  the  decision  of  the  umpire^  do  award  so  and  ao. 
lliere  having  been  no  difierence  of  opinion  on  the  part  of  the  arbitraton^ 
there  was  no  necessity  for  consulting  the  umpire,  and  no  necessity  for,  or 
right  in,  him  to  come  to  any  decision.    I  therefore  think  we  are  justified  ir 
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trenting  the  introduction  of  those  words  as  a  mere  mistake,  which  does  not 
vitiate  the  award. 

The  rest  of  the  court  concurred.       Rule  discharged,  without  cost8.(a) 

(a')  And  we  JSoe't  case,  5  Co.  Rep.  89,  third  reeolotion;  jSlnon.  1  Bulitr.  184;  SotMf  ▼. 
Bai^oH,  3  Burr.  1474,  I  W.  Bla.  483 ;  Rex  t.  Joteph  MMen,  4  Burr.  3136,  3136;  HaU  ▼, 
jMmr^na,  4  T.  R.  689 ;  Beck  t.  Sargeni,  4  TauDt  333;  ^rigem  ▼.  Na$h,  6  M.  A  8.  198; 
TUUt  T.  SawndMTt,  9  Price,  612 ;  Batti  ▼.  Cooke,  9  B.  d(  C.  407 ;  Tunno,  In  re,  6  B.  A  Ad.  488, 
4M,  2  NeT.  db  Mann.  828 ;  Potter  t.  Newman,  Tyrwh.  db  Gr.  39,  3  G.,  M.  4c  R.  743,  4  DowL 
P^  €.  604;  Parbery  t.  Newnkam,  7  M.  db  W.  378;  SalkiU  amd  Jhutker,  In  n,  13  Ad.  4c 
B.  T67,  4  Perr.  db  Dav.  738. 


•WILKES  V.  HOPKINS,  NICHOLS,  and  FRANCIS  BISHOP.    [•Tat 

May  27. 

hi  m  action  on  a  bill  of  exchanse  alleged  to  have  baaa  aooepled  bgr  tfao  deliuidanta  under  fktt 
Mjld  and  firm  of  A.db  Co.,  an  order  was  mado  bj  eonaent,  to  admit  the  handwriting  of  tho 
aeoeplaDce. 

Aa  notice  to  ttdmit  was  as  follows :— -«  Bill  of  ex<&anfa  for  1211. 10s.  dnwn  hf  the  plainlfifl( 
upon  and  directed  to  the  defendants  as  A.  dc  Co.,  and  aooepCed  bj  B.  for  the  defendanto  aa 
A.db  Cos  payable,  dec:  and  endorsed,  dec'* — Held,  that  this  admission  precluded  the  defend- 
ants from  denying  the  authority  of  B.  to  bind  the  firm  of  A.  db  Ca  by  such  acceptance,  and 
was  not  a  mere  admission  that  he  signed  an  aooeptanoe  purporting  to  bind  that  faau 

AssTTMPSiT.  The  first  count  of  the  declaration  was  a  special  count  for 
not  indemnifying  the  plaintiff  in  respect  of  a  bill  of  exchange  for  121/.  lOg., 
drawn  by  him  for  the  accommodation  of  the  defendants,  and  directed  to 
them  as  <<  The  Newbridge  Coal  Company.*'  The  second  count  charged 
the  defendants  as  the  acceptors  of  a  bill  (being,  in  fact,  the  same)  for  121/. 
10^.,  drawn  by  the  plaintiff  and  directed  to  the  defendants  by  the  style  and 
firm  of  <<  The  Newbridge  Coal  Company."  The  third  charged  them  as  the 
drawers  of  a  bill  for  62/.  13^.,  directed  to  and  accepted  by  one  Francis 
Bbhop.    There  was  also  a  count  for  money  lent 

The  defendants  Hopkins  and  Nichols,  amongst  other  pleas,  trareised  th« 
acceptance  and  the  drawing  of  the  bills  in  the  declaration  mentioned,  and 
pleaded  non  assumpsit  to  the  count  for  money  lent.  Francis  Bishop  suflered 
judgment  by  default,  and  died  before  the  trial. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  last  summer  assizes  al 
Gloucester.  It  appeared  that  the  defendants,  Hopkins,  Nichols,  and  Fran- 
cis Bishop,  were  jointly  interested  with  William  Bishop,  Henry  Sishop^ 
Oliver  James,  Thomas  Powell,  and  Thomas  Atkinson,  in  a  colliery  in  the 
Forest  of  Dean,  the  business  of  which  was  managed  by  William  and  Henry 
Bishop,  by  and  under  the  name  of  <<  The  Newbridge  Coal  Company."  In 
order  to  sustain  the  counts  upon  the  bills,  the  ^plaintiff  put  in  the  ra^oo 
bills,  and  then  offered  in  evidence  a  summons  and  order  (made  by 
consent)  to  admit  the  drawing  and  acceptance,  under  tliC  520th  rule  of  Hilary 
term,  4  W.  4. 

In  the  notice  the  two  bills  were  thus  described : — 

« 1.  Bill  of  exchange  drawn  for  the  sum  of  121/  10^.,  by  the  plaintiff, 
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upon  and  directed  to  [the  above-named  defendants  as]  The  Newbridge. 
Coal  Company,  Forest  of  Dean,  Gloucestershire,  and  accepted  by  one 
Henry  Bishop,  for  [the  defendants  as]  The  Newbridge  Coal  Company, 
payable  at  Messrs,  Jones,  Lloyd,  &  Co.'s,  bankers,  London,  payable  two 
months  after  date,  and  endorsed  by  plaintiff  and  William  Russell  Skey  for 
Gloucestershire  Banking  Company.    Date,  20  June,  1835. 

«  2.  Bill  of  exchange  for  621.  13«.,  drawn  by  one  William  Bishop  for 
[the  defendants  as]  The  Newbridge  Coal  Company,  upon,  and  accepted 
by,  the  defendant  Francis  Bishop,  and  directed  to  him  as  a  com-merchant| 
Gloucester,  payable  at  Spooner,  Attwood,  &  Co.'s,  bankers,  London,  two 
months  after  date,  and  endorsed  by  the  said  William  Bishop  for  [the  defend* 
ants  as]  The  Newbridge  Coal  Company;  also  by  one  Henry  Bishop  and  the 
plaintiff.    Date,  12  August,  1835." 

On  the  part  of  the  defendants  Hopkins  and  Nichols,  it  was  objected,  that 
one  of  several  partners  in  a  mining  concern  has  no  implied  authority, 
by  law,  to  accept  or  draw  bills  on  behalf  of  the  concern,  and  that  there  was 
no  evidence  that  Henry  Bishop  or  William  Bishop  had  any  express  author 
rity  so  to  bind  their  co-owners. 

For  the  plaintiff,  it  was  insisted  that  the  defendants  were  precluded,  bj 
the  form  of  the  admission  above  set  out,  from  denying  the  authority. 

His  lordship  was  of  this  opinion ;  and,  under  his  direction,  the  jury  re- 
turned a  verdict  for  the  plaintiff,  damages  272/. 

*7391        *-%^^9  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  an  improper  effect  had  been  given  to 
the  defendants'  admissions;  and  also  upon  an  affidavit  of  the  defendants' 
attorney,  who  swore  that  the  action  was  defended  on  the  sole  ground  of 
there  being  no  authority,  express  or  implied,  in  Henry  Bishop  or  William 
Bishop,  to  draw,  accept,  or  endorse  any  bills  of  exchange  so  as  to  bind  the 
defendants  as  joint  owners  in  the  colliery ;  that,  until  after  the  trial  coin- 
menced,  he  was  quite  unaware,  that,  by  the  admbsions  he  had  entered  into, 
he  had  at  all  prejudiced  such  defence ;  that  tlie  admissions  so  made  by  him 
in  reference  to  the  bills  in  the  first,  second,  and  third  counts  mentioned, 
were  so  made  by  him  upon  the  sole  belief  that  by  making  such  admissioDS 
he  was  admitting  only  the  handwriting  of  the  several  parties  whose  hand- 
writing appeared  on  the  said  bills,  but  no  further  or  otherwise,  and  not  in- 
tending to  recognise  or  admit  the  authority  of  the  drawer,  acceptor,  or 
endorser  of  either  of  the  said  bills  to  bind  the  defendants ;  that,  on  the  con- 
trary, the  sole  ground  of  defence  intended  to  be  set  up  by  the  defendant 
Hopkins  to  the  claim  of  the  plaintiff,  went  to  deny,  and  did  deny,  an/ 
authority,  express  or  implied,  by  or  on  the  part  of  the  defendant  Hopkins  to 
the  drawer,  acceptor,  and  endorser  of  such  bills,  to  draw,  accept,  or  endorse 
the  same,  or  either  of  them,  in  the  name  of  The  Newbridge  Coal  Compaoyi 
or  in  the  name  of  the  defendants  as  forming  part  of  such  company. 

Talfourd  and  ChatmeU^  Serjts.,  (with  whom  were  Godson  and  FT.  /.  •^^ 
anier^)  in  Easter  term,  showed  cause.    As  a  general  principle,  it  may  be 
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conceded  that  one  partner  in  a  mining  company  cannot  bind  the  others, 
^thout  express  authority,  by  the  acceptance  or  ^^endorsement  of     f^'jaq 
bills:  Dickenson  v.  Valpy,  5  Mann.  &  R.  126,  10  B.  &  C.  128;     ^ 
Bramah  v.  Roberts^  3  New  Cases,  963,  5  Scott,  172 ;  Trtdwin  v.  Bcurm^ 
6  M.  &  W.  461 ;  Hawtayne  v.  B(mme,  7  M.  &  W.  596.     The  authority, 
however,  of  Henry  Bishop  and  William  Bishop  is  in  this  case  admitted.  Il 
is  admitted  that  the  defendants  form  part  of  the  company  called  the  New- 
bridge Coal  Company;  that  they  were,  as  The  Newbridge  Coal  Company, 
the  drawers  of  the  bill  in  the  first  count  mentioned,  and  that  it  was  accepted 
by  Henry  Bishop  for  them  in  that  character.    Unless,  therefore,  the  admis- 
sion amounts  to  an  admission  of  Henry  Bishop's  authority,  it  is  perfectly 
idle.     [Cresswell,  J.    Does  the  admission  amount  to  more  than  this,  that 
Henry  Bishop  assumed  to  accept,  and  William  Bishop  to  draw,  the  bills  in 
question  for  The  Newbridge  Coal  Company  ?    If  it  were  meant  to  have  the 
force  now  suggested,  should  it  not  have  been  «  accepted  by  the  defendants 
by  the  hand  of  Henry  Bishop,"  &c.  ?    The  object  of  the  rule  was,  to  save 
the  expense  of  the  mere  proof  of  handwriting.]    In  Dot  d.   Wright  v. 
Smithj  2  M.  &  Rob.  7,  the  defendant,  under  a  judge's  order,  admitted  the 
execution  of  a  document  which  was  described  in  the  notice  as  <cthe  counter* 
part  of  a  lease  from  E.  T.  to  the  defendant,  dated,"  &c. :  upon  the  docu- 
ment being  put  as  in  a  counterpart,  it  appeared  to  be  stamped  with  a  1/.  lOf. 
stamp,  and  to  have  been  executed  6yioM  parties^  whereupon  it  was  objected 
that  it  was  inadmissible,  being  an  original  lease,  and  not  a  counterpart,  (a) 
and  therefore  (the  rent  being  above  100/.)  requiring  a  2/.  stamp.     For  the 
plaintiflT  it  was  submitted  that  the  defendant  was  precluded,  by  his  admis- 
sion,  from  saying  that  the  instrument  was  other  than  a  counterpart:  on 
*tbe  other  hand  it  was  insisted  that  all  that  was  admitted  under  the    rw^Ai 
order  was,  that  the  defendant  executed  the  instrument  produced 
whcD  the  order  was  made.     But  Lord  Denman  ruled  that  the  defendant, 
having  consented  to  admit  it  as  a  counterpart,  was  precluded  from  taking 
the  objection :  and  the  plaintiff  had  a  verdict. 

ByleSj  Seijt,  (with  whom  was  Gray,)  in  support  of  the  rule.  It  is  quite 
clear  that  the  joint  proprietors  of  this  mine  or  gale  were  not  partners  in  a 
trading  concern,  so  as  impliedly  to  authorize  one  or  more  of  them  to  bind 
the  ^hole,  by  their  acceptance  or  endorsement  of  bills  of  exchange — Chitty 
on  Bills,  46  a,  9th  edit. ;  Hedley  v.  Bainbridge^  3  Q.  B.  316, 2  Gale  & D.  483 ; 
Kirk  V.  BlurtoUj  9  M.  &  W.  284.  And  the  admissions  made  under  the 
judge's  order  do  not  amount  to  an  admission  of  an  exprees  authority 
These  admissions  were  made  under  the  20th  rule  of  Hilary  term,  4  W.  4, 
a  rule  pronounced  by  the  judges  pursuant  to  the  statute  3  &  4  W.  4,  c.  42, 
8.  15.  The  object  of  the  statute  and  the  rule  was,  to  remedy  the  enormooa 
abuses  that  existed  under  the  old  system,  and  to  prevent  the  useless  expense 
of  calling  witnesses  for  the  mere  purpose  of  proving  the  signing  and  exe- 
cution of  written  documents.    This  clearly  appears  from  the  statute  itself, 

(a)  Bed  ¥id«  S  Mum.  4&  Or.  p.  618  b. 

2q2 


741  Wilkes  v.  Hopkins.  T.  T.  1846. 

irfiich,  reciting  « that  it  is  expedient  to  lessen  the  expense  of  the  proof  of 
written  or  printed  documents,  or  copies  thereof,  on  the  trial  of  causes," 
enacts  « that  it  shall  and  may  be  lawfiil  for  the  judges,  or  an  j  such  eight  or 
more  of  them  as  aforesaid,  (a)  at  any  time  within  five  years  after  this  act 
shall  take  effect,  to  make  regulations,  by  general  rules  or  orders,  from  time 
to  time,  in  term  or  in  vacation,  touching  the  voluntary  admission,  upon  an 
^421    application  for  that  purpose  at  a  reasonable  time  before  *the  tiial,  of 
one  party  to  the  other,  of  all  such  written  or  printed  documents,  or 
copies  of  documents,  as  are  intended  to  be  offered  in  evidence  on  the  said 
trial  by  the  party  requiring  such  admission,  and  touching  the  inspedka 
thereof  before  such  admission  is  made,  and  touching  the  costs  which  maj 
be  incurred  by  the  proof  of  such  documents  or  copies  on  the  trial  of  the 
cause,  in  case  of  the  omitting  to  apply  for  such  admission,  or  the  not  pn>- 
dueing  of  such  document  or  copies  for  the  purpose  of  obtaining  admissioft 
thereof,  as  the  case  may  be,  and  as  to  the  said  judges  shall  seem  meet ;  vA 
all  such  rules  and  orders  shall  be  binding  and  obligatory  in  all  courts  of 
common  law,  and  of  the  like  force  as  if  the  provisions  therein  contained  had 
been  expressly  enacted  by  parliament.'^    And  the  20th  role,  which  was 
framed  for  the  purpose  of  carrying  out  that  provision,  declares  that  «  either 
party,  after  plea  pleaded,  and  a  reasonable  time  before  trial,  may  givenotiee 
to  the  other,  either  in  town  or  country,  in  the  form  thereto  annexed,  marked 
A.,  or  to  the  like  efl^t,  of  his  intention  to  adduce  certain  written  or  printed 
documents ;  and,  unless  the  adverse  party  diall  consent,  by  endorsement  oa 
such  notice,  within  forty-eight  hours,  to  make  the  admission  specified,  the 
party  requiring  such  admission  may  call  on  the  party  required,  by  sammoBS) 
to  show  cause  before  a  judge  why  he  should  not  consent  to  such  admissioD, 
or,  in  case  of  refusal,  be  subject  to  pay  the  costs  of  proof.    And,  unless 
the  party  required  shall  expressly  consent  to  make  such  admission,  the  jadge 
shall,  if  he  think  the  applicatbn  reasonable,  make  an  order  that  the  costs 
of  proving  any  document  specified  in  the  notice,  which  shall  be  proved  at 
the  trial  to  the  satisfaction  of  the  judge  or  other  presiding  officer,  certified 
by  his  endorsement  thereon,  shall  be  paid  by  the  party  so  required,  whatever 
may  be  the  result  of  the  cause."    And  the  notice  intimates  to  the  party  As 
*7431     "^^^  ^^  ^^  document,  and  that  he  will  be  <<  required  *to  admit 
^    that  such  of  the  said  documents  as  are  specified  to  be  origioals  veie 
respectively  written,  signed,  or  executed  as  they  purport  respedivdy  tohoH 
heerij  &c.,  saving  all  just  exceptions  to  the  admissibility  of  all  such  doca- 
ments  as  evidence  in  the  cause.''    It  is  impossible  that  any  person  reading 
that  notice  could  imagine  that  it  was  designed  for  any  other  puipose  than  to 
prevent  the  expense  of  the  mere  formal  proof  of  handwriting,  signature,  or 
execution.    And  it  is  to  be  observed  that  these  admissions  are  concbuiot^ 
and  irrevocable— /xo^fcy  v.  Ihe  Earl  of  Oxford^  1  M.  &  W.  508;  !*»* 
Hr«eAereUv.  ££rd,  7C.  fcP.6;  £ft0nv.£ariU9is,lM.  &Rob.l9&  Ike 

admission  that  the  bill  in  the  first  count  mentioned  was  accepted  by  Bbb? 
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Kflbop  «for  the  defendants  as  The  Newbridge  Coal  Company,"  means  n» 
more  than  that  Henry  Bishop  in  fact  signed  the  bill  as  the  acceptor,  profess 
wg  to  do  so  for  the  company.  Suppose  the  defendants  had  declined  to 
consent  to  the  terms  of  the  admission,  what  costs  would  they  have  beet 
liable  for  under  the  rule  ?  Clearly,  the  costs  of  proving  the  handwriting  of 
Henry  Bishop  only,  and  not  the  chain  of  facts  necessary  to  prove  that  h^ 
was  authorized  to  accept  bills  for  and  on  behalf  of  the  company.  An  ad- 
mission of  a  will  does  not  preclude  the  party  from  showing  that  the  testator 
was  not  in  a  sane  state  when  he  executed  it.  [E&le,  J.  Suppose  such  an 
admission  as  this  to  hare  been  entered  into  before  the  rule  of  Hilary  term, 
4  W.  4,  would  it  not  have  amounted  to  an  admission  that  Henry  Bishop 
accepted  the  bill  for  the  defendants  ?  It  is  submitted  that  it  would  not,  but 
that  it  would  merely  have  amounted  to  an  admission  that  the  acceptance 
was  in  the  handwriting  of  Henry  Bishop,  and  that  he  thereby  meant  to  bind 
the  defendants,  and  not  to  an  admission  of  his  authority  to  bind  them. 

Cur,  ad».  wdL 

^TiNDAi.,  C.  J.,  now  delivered  the  judgment  of  the  court.  r*744 

This  was  an  action  upon  a  bill  of  exchange  drawn  by  the  plain- 
tiff on  <<  The  Newbridge  Coal  Company,  Forest  of  Dean,  Gloucestershire/' 
and  accepted  <«  at  Messrs.  Jones,  Lloyd,  &  Co.'s,  for  the  Newbridge  Coal 
Company,  Henry  Bishop."  The  defendants  pleaded,  amongst  other  pleaa, 
that  they  did  not  accept ;  and,  at  the  trial  before  me  at  the  last  summer 
assizes  for  the  county  of  Gloucester,  it  was  objected  on  the  part  of  the  do- 
fendants,  that  there  was  no  evidence  that  Henry  Bishop,  who  had  signed 
the  acceptance,  had  any  authority  to  accept  for  them.  On  the  part  of  the 
plaintiff,  however,  it  was  contended,  that,  by  the  form  of  the  admission 
entered  into  by  the  defendants,  they  were  precluded  from  taking  this  objec- 
tion ;  which  appeared  to  me  to  be  the  case.  And  the  question  which  has 
been  argued  before  us,  on  a  motion  for  a  new  trial,  has  been,  whether  the 
bill  of  exchange  was  properly  admitted  in  evidence. 

The  admission  was  given  under  a  judge's  order,  drawn  up  in  the  usual 
form,  under  the  general  rule  of  Hilary  term,  4  W.  4,  No.  20:  and  the  argu-' 
ment  on  the  part  of  the  defendants  before  us  has  been,  that  admissions 
given  under  such  order,  do,  by  the  very  language  of  the  order,  bind  the 
party  to  admit  at  the  trial  no  more  than  that  the  documents  therein  speci- 
fied to  be  originals  are  written,  signed,  and  executed,  <<  as  they  purport 
respectively  to  have  been  ;"  and  that,  as  the  bill  of  exchange,  when  pro- 
duced, purports  to  be  drawn  by  the  plaintiff  on  The  Newbridge  Coal  Com- 
pany, and  to  be  accepted  for  The  Newbridge  Coal  Company,  by  Henry 
Bishop,  so,  nothing  more  is  admitted  than  that  the  acceptance  for  The 
Newbridge  Coal  Company  is  in  the  handwriting  of  Henry  Bishop,  but  that 
there  is  neither  an  admission  that  the  defendants  are  the  persons  who  con- 
fltitttte  The  Newbridge  Coal  Company,  nor  that  Henry  Bisliop  *had  r*745 
any  authority  from  them  to  accept  bills  on  their  behalf.  ^     • 

How  far  this  might  haore  been  the  case,  if  the  bill  had  been  set  out  in 
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the  notice  to  admit,  in  tbe  precise  terms  in  which  it  purports  to  hare  beei 
drawn  ;  that  is,  if  it  had  been  described  as  a  bill  drawn  on  The  Newbridge 
Coal  Company,  and  to  have  been  accepted  for  The  Newbridge  Coal  Coin* 
pany,  by  Henry  Bishop,  we  are  not  called  upon  to  determine ;  for,  in  this 
case,  the  bill  is  described  in  the  notice  to  admit,  as  a  bill  <<  drawn  upon 
and  directed  to  the  above-named  defendants,  as  the  The  Newbridge  Coal 
Company,"  and  to  be  «  accepted  by  one  Henry  Bishop  for  the  defendants 
as  The  Newbridge  Coal  Company,  payable  at  Messrs.  Jones,  Uoyd,  & 
Co's.,  bankers,  London.'^  So  that  the  facts,  that  the  defendants  constitutt 
The  Newbridge  Coal  Company,  that  the  bill  is  accepted  by  Henry  Bii^ 
for  the  defendants,  and  that  it  is  payable  at  a  London  banker's — ^three  fiidi 
not  appearing  on  the  face  of  the  bill — are  plainly  and  unequiyocally  admit- 
ted under  this  notice. 

A  defendant  undoubtedly  may,  if  he  thinks  proper,  bind  himself  by  the 
form  of  his  admissions  more  largely  than  he  would  be  called  upon  to  do 
under  an  ordinary  notice  to  admit ;  and  this,  we  think,  the  defendants  have 
done  upon  the  present  occasion ;  and  that  it  would  be  giving  them  ao  an- 
fair  advantage,  after  an  admission  in  these  terms,  which  imports,  in  its 
natural  and  ordinary  sense,  that  Bishop  had  authority  to  accept  for  the 
defendants,  if  they  should  be  allowed  at  the  trial  to  set  up  the  want  of  sack 
authority. 

As,  however,  we  see  reason  to  believe,  from  the  aflSdavits,  that  tbe  d^ 
fendants  were  themselves  taken  by  surprise  by  the  extent  to  which  their 
admission  has  been  carried,  and  as  they  allege  themselves  to  have  been 
prevented  thereby  from  entering  into  their  real  defence  at  the  trial,  we  think 
*7461  ^^  reasonable  that  there  should  be  an  ^opportunity  of  new-modelling 
^  their  admission,  and  that  a  new  trial  should  be  gianted,  on  poj- 
ment  of  costs  by  the  defendants.  Rule  absolute  accordingly.(a) 

(a)  The  order  was  afterwards  amended  by  striking  oat  the  words  within  bracket! :  fill 
ante,  p.  738. 


DAVIES  V.  Sir  ARTHUR  INGRAM  ASTON,  Knight.     Jlfoy  28. 

To  a  count  in  trover  for  converting  cattle  and  goods,  to  wit,  beasts  of  the  plough,  impkacili 
of  hufbandiy,  books,  btdtitadt^  dtc.,  the  defendant  pleaded  a  justification  of  iib  aenore  ai  • 
distruM  lor  rent  The  plaintiff  replied,  that  he  was  a  husbandman,  and  that  the  goodi  w» 
tioned  in  the  count  were  beasts  of  the  plough,  and  implements  of  husbandij,  then  boaf 
other  available  distreas  upon  the  premises  at  the  time : — Heldj  bad  on  special  demurrer,  inii' 
much  as  it  profesaed  to  answer  tlie  whole  of  the  plea,  which  plea  embraced  all  tbe  aitid« 
enumerated  (under  a  viddicH)  in  the  count,  aome  of  which  were  not  implementi  cf  ba^ 
bandiy. 

Case.  The  declaration  contained  counts  for  an  excessive  distress,— f<v 
distraining  beasts  of  the  plough,  there  being  other  ayailable  distress  upon 
the  premises, — for  not  selling  the  distress  for  the  best  price, — ^forextoitioD- 
ate  charges  for  the  expenses  of  distress  and  sale, — and  for  selling  befiw 
the  expiration  of  five  dayS| — and  a  count  in  trover. 
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The  goods  in  the  first  count  were  described,  under  a  videlicet^  as  fifty 
tons  of  hay,  one  hundred  quarters  of  com,  ten  carts,  ten  horses,  fifly  cows^ 
tea  bulls,  ten  heifers,  ten  stirks,  ten  calves,  thirty  tables,  thirty  cheese- 
presses,  &c.,  two  hundred  yards  of  carpet,  fifty  chairs,  one  thousand  books, 
twenty  bedsteads,  twenty  feather-beds,  twenty  mattrasses,  twenty  bolsters, 
twenty  pillows,  twenty  pairs  of  blankets,  &c.,  &c.,  ten  ploughs,  ten  har- 
rows, six  winnowing-machines,  one  hundred  farming-tools,  and  one  hun- 
dred farming-ifflplements,  of  much  greater  value  than  the  amount  of  the 
alleged  arrears  of  rent,  and  the  costs,  expenses,  and  charges  of  the  said 
distress,  and  of  the  appraisement  and  sale  thereof,  to  wit,  of  the  value 
of  2000/. 

*In  the  last  count  the  goods  were  described  as  follows : — «  Cer-    f-vAn 
tain  other  goods  and  chattels,  to  wit,  goods  and  chattels  of  the  same 
number,  quantity,  quality,  description,  and  value  as  the  goods  and  chattels 
in  the  first  count  mentioned.'' 

To  the  last  count  the  defendant  pleaded  that  he  seized  and  took  the 
goods  in  that  count  mentioned,  as  and  for  a  distress  for  arrears  of  rent. 

Replication,  that,  at  the  said  time  when,  &c.,  in  the  last  count  mentioned, 
and  at  the  time  of  the  taking  and  levying  the  distress  in  the  last  plea  men- 
tioned, in  manner  and  form  as  in  that  plea  alleged,  the  plaintiff  was  a  hus- 
bandman, and  carried  on  and  exercised  the  business  and  calling  of  hus- 
bandry, and  that  the  goods  and  chattels  in  the  last  count  mentioned  were  the 
cattle  and  beasts  of  the  plough,  and  the  implements  of  husbandry  of  the 
plaintiff,  by  him  then  used  in  and  upon  the  last-mentioned  lands,  tenements, 
and  premises,  m  and  about  his  said  business  and  calling,  and  wherewith 
respectively  he  gained,  tilled,  and  cultivated  the  said  lands,  tenements, 
and  premises  in  the  last  plea  mentioned ;  and  that,  at  the  time  of  taking 
and  levying  the  goods  and  chattels  in  the  last  count  mentioned  as  and  for 
such  distress  as  in  the  said  last  plea  mentioned,  there  were  in  and  upon  the 
lands,  tenements,  and  premises  in  the  last  plea  mentioned,  divers  other 
goods  and  chattels,  other  than  beasts  of  the  plough,  sheep,  or  growing 
crops  of  the  plaintiff,  then  liable  to  be  taken,  and  then  presentiy  available 
as  a  distress  for,  and  sufficient  to  satisfy  and  discharge,  the  arrears  of  rent 
in  the  last  plea  mentioned,  and  the  costs  and  charges  of  distraining  for  the 
same,  and  selling  and  disposing  of  such  distress,  and  which  last-mentioned 
goods  and  chattels  the  defendant  then  could  and  might  have  found,  and 
then  could  and  might  and  ought  to  have  taken  and  distrained  as  and  fbr 
such  distress  as  in  the  last  plea  mentioned,  instead  of  the  goods  and  chat* 
tels  in  the  last  count  mentioned — verification. 

^^Special  demurrer,  assigning  for  causes,  amongst  others,  that  the  r*740 
replication  in  the  introductory  part  thereof,  purported,  and  pro-  '* 
fessed,  to  be  an  answer  to  the  whole  plea  to  the  last  count,  and  to  support 
the  whole  of  the  said  last  count,  whereas  the  last  count  complained  of  the 
said  supposed  conversion  by  the  defendant  of  many  things  which  could  not 
possibly  be  either  cattle  and  beasts  of  the  plough,  or  implements  of  bua 
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bandijy  Back  as  beds,  pillows,  blankets,  sheets,  &g.  ;  and  as  the  plea  to 
that  count  answered  as  to  the  whole  of  that  count,  the  replication  ong^  ti 
have  contained  an  answer  which  supported  and  showed  the  rig^t  of  tix 
plaintiff  to  maintain  his  action  upon  and  in  respect  of  the  whole  of  dut 
count,  otherwise  the  plaintiff  ought  to  have  confined  his  replication  to  suck 
only  of  the  goods  and  chattels  in  the  last  count  mentioned  as  m^  be  ani 
were  cattle  and  beasts  of  the  plough  and  implements  of  husbandry,  and 
ought  to  have  otherwise  replied  or  entered  a  nolle  prategui  as  to  the  rest  of 
the  goods  and  chattels  in  the  last  count  mentioned. 

Joinder  in  demurrer. 

Channellf  Serjt.,  (with  whom  was  Welshy,)  in  support  of  the  demoim, 
submitted  that  the  objection  specially  pointed  out  by  the  demuirer  ivtf 
fiital  to  the  replication. 

Tal/aurd,  Seijt.,  contra,  submitted,  that,  inasmuch  as  the  goods  enmBe* 
rated  in  the  declaration  being  laid  under  a  videlicet^  the  plaintiff  would 
not  be  bound  to  prove  more  than  the  improper  taking  of  a  angle  article; 
so,  in  the  replication,  it  was  not  necessary  for  him  to  confine  himself 
to  such  of  them  as  were  beasts  of  the  plough  or  implements  of  kos- 
.bandry.(a) 

mriAQi  *Tnn>AL,  C.  J.  I  am  of  opinion  that  the  replication  io  qoesUoa 
is  bad,  as  professing  to  answer  the  whole  of  the  plea  to  tbe  hi 
count,  whereas,  in  ordinary  understanding,  it  must  be  taken  to  answer  pait 
only ;  for,  it  is  impossible  to  say  that  many  of  the  articles  referred  to  in  the 
oxth  count,  are  either  beasts  of  the  plough  or  implements  of  husbaDdfy.(&) 
As,  therefore,  the  plea  to  that  count  is  unanswered,  there  must  be  jadgmeat 
for  the  defendant  thereon. 

The  rest  of  the  court  concurred.  Judgment  for  the  defendant 


(a)  The  confetnon  in  a  plea  pleaded  by  way  of  oonfeanon  and  aToidanee,  adnitt  bo  bM 
than  the  plainttiS' would  be  boimd  to  prove,  upon  a  travene  of  the  aUegattonsm  tbededanlMa 
The  matter  pleaded  in  juetification,  i.  e.,  in  avoidanoe,  cannot  be  BQb|ect  to  a  diSeieot  e» 
•traction.  Here,  upon  a  traverse  of  the  allegations  in  the  declsration,  the  plaintiff  wooUoi^ 
haTo  been  bound  to  prove  the  conversion  of  some  articles,  or  of  some  one  aitide,  iMDtiooed  ■ 
tfie  last  count  of  the  declaration.  The  defendant  in  this  case  appears,  in  efied,  to  ^/^^ 
admit  having  taken  goods  falling  within  some  one  or  more  of  the  descriptions  contsined  n  tv 
last  count  of  jour  declaration,  and  to  the  extent  of  that  admission,  I  justify  the  tsking  si  •  ^ 
tiess."  The  plaintiff  replies  that  the  goods  and  chattels  in  the  last  count  meotioasd  {^'^ 
.some  goods  coming  within  some  one  or  more  o''  the  descriptions  ii^  tho  laai  ooont)  wflf  bMtf 
of  the  plough,  and  implements  of  husbandry. 

The  question,  whether  the  replication  is  gowl  or  bad,  appeals  to  depend  upon  ^'^'^  ||^ 
allegations  in  the  last  count  bound  the  plaintiff  to  prove  that  some  articles  ciMning  within  «* 
of  the  descriptions  in  that  count,  had  been  taken.  If  not,  it  is  difficult  to  see  why  thenffo- 
'tion  does  not  aiford  a  complete  answer  to  the  plea.  If  the  insertion  of  the  books,  1"^'— 
dbc.,  though  under  a  videlicet,  had  pledged  the  plaintiff  to  show  that  some  books  and  tarn  K** 
steads  had  been  converted  by  the  defendant  to  hb  own  use,  the  replication  would  bow  ^ 
bod  on  the  ground  of  dtpartwe,  ^ 

(6)  If  the  replication  is  to  be  construed  as  allegittg  that  books  and  bedstsadi  aie  ia^hn^ 
of  husbandly,  is  the  troth  of  that  allegation  a  question  of  law,  §ot  the  cout,  or  cf  M"** 
jay! 
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Td  oofenmiit  for  rent  under  tn  indentuie,  tbe  defendant  pleaded,  m  to  S^  Of.  lOd,  that,  on  tte 
6th  of  April,  1843,  before  any  part  of  the  rent  became  due,  2L  0$.  lOdL,  being  at  the  rate  of 
Id,  for  every  20t.  of  the  annual  value,  was  duly,  and  according  to  the  form  of  the  statute, 
aMe«ed  on  the  premiaea,  in  retpect  of  the  property  thereol^  for  the  year  ensuing;  that  on  tho 
S8th  of  August  1844,  before  the  commencement  of  the  auit,  the  defendant,  than  being  oc- 
cupier and  tenant,  paid  to  T.  C.  then  being  collector,  the  22. 0<.  1(ML;  and  that  the  defendant 
had  never  made  any  payment  on  account  of  the  rent  smce  the  payment  of  the  2t  0<.  lOd  :-* 
Mftd,  on  general  diunurrer,  that  the  plea  aufficiently  showed  that  the  aaseasment  was  made 
under  the  property  and  income  tax  act,  6  dc  6  Vict  c.  36,  and  that  it  answered  that  part  of 
the  demand  to  which  it  was  pleaded. 

The  defendant  also  pleaded,  in  bar  of  the  further  matntenanoe  of  action,  as  to  68/.  lOt.,  other 
parcel  of  the  rent,  that  the  plaintiff  held  the  premises  on  lease  from  A^  subject  to  a  proviso 
Ibr  re-entzy  by  A.  for  breach  of  covenant;  that  on  the  1st  of  Janoary,  1844,  before  any  part 
of  that  vent  became  due,  the  plaintiff  incurred  a  forfeiture  by  breach  of  covenant;  that,  inoon* 
aequencB  of  such  forfeiture,  A.  recovered  in  ejectment  against  the  plaintiff;  and  that  the  d^ 
Jendant  afterwards  paid  A.  62L  10«.,  for  the  profits  from  theday  of  the  demise  in  the  decla- 
ntion  (1st  of  January,  1844:) — Held,  that  the  plea  disdoeed  a  substantial  answer  as  to  tlio 
621.  icif.,  argmntnUttwetuai  not  being  pointed  out  as  a  ground  of  demurrer. 

CoYENANT,  for  four  quarters'  rent,  the  last  quarter  due  on  the  29th  of 
Septemberi  1844,  under  an  indenture  of  lease  reserving  70/.  a  year  <<  free 
from  all  rates,  taxes,  charges,  duties,  and  assessments." 

First  plea — as  to  2/.  Os.  10(2.,  parcel  of  the  70/.  in  the  declaration  men- 
tioned as  due  and  in  arrear  to  the  plaintifi^that,  after  the  making  of  the 
indenture,  and  whilst  the  defendant  held  the  said  tenements  thereunder  as 
tenant  thereof  to  the  plaintiff,  and  whilst  the  plaintiff  was  entitled  to  the 
annual  sum  of  70/.  reserved  by  the  said  indenture,  and  before  any  part  of 
the  rent  in  the  declaration  mentioned  had  accrued  due,  to  wit,  on  the  5th 
of  April,  1843,  a  large  sum  of  money,  to  wit,  2/.  Os,  10(/.,  being  at  and 
after  the  rate  of  Id,  for  every  20^.  of  the  annual  value,  to  wit,  70/.,  of  the 
said  messuage,  &c.,  was  duly,  and  according  to  the  form  of  the  statute  in 
such  case  made,  assessed  on  the  said  messuage,  &c.,  in  respect  of  the  pro- 
perty thereof,  for  the  year  next  ^ensuing,  which  sum  of  2/.  0$,  lOd,  r^'vgi 
was  payable  by  four  quarterly  instalments,  that  is  to  say,  on  the  20th  '* 
of  June,  &c.,  then  next  ensuing;  that  afterwards,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  28th  of  August,  1S14,  the  defendant,  thi^n 
being  the  occupier  and  tenant  of  the  said  messuage,  &c.,  paid  to  Thomas 
Casey,  then  bemg  the  collector  of  the  said  tax,  the  said  sum  of  21.  Os,  lOd, ; 
which  sum  of  21,  Os,  lOd,  so  paid  by  the  defendant,  was  and  is  Id.  for  every 
20s,  of  the  said  sum  of  70/.,  the  annual  rent  payable  by  the  defendant  to 
the  plaintiff,  under  and  by  virtue  of  the  said  inUenture,  for  the  said  mes- 
suage, &c. ;  and  that  the  defendant  had  never  made  any  payment  to  the 
plaintiff  on  account  of  the  rent  of  the  said  messuage,  &c.,  since  the  payment 
of  the  said  sum  of  2/.  Os,  lOd, — ^Verification. 

To  this  plea  there  was  a  general  demurrer. 

Second  plea — as  to  52/.  10^.,  parcel  of  the  70/.  in  the  declaration  m^ 
tioned,  being  the  rent  which  was  alleged  to  have  accrued  due  on  the  25th 
of  March*  the  S4th  of  June,  and  the  29th  of  September,  1844,  and  |JI 
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damages  and  causes  of  action  in  respect  thereof- -  that  the  plsdntiflToog^ 
not  further  to  maintain  his  action  thereof,  because,  before  and  at  the  time 
of  making  the  indenture  in  the  declaration  mentioned,  to  wit,  on  the  14di 
of  August,  1820,  R.  J.  Smith  was  lawfully  possessed  for  a  term  of  yeus, 
whereof  upwards  of  fifty-three  and  a  half  years,  wanting  twenty-one  dajs, 
from  the  24th  of  June,  were  to  come  and  unexpired,  of  and  m  the  said 
messuage,  &c.,  in  the  declaration  mentioned,  and,  being  so  seised  thereof, 
before  making  the  said  indenture,  to  wit,  on  the  said  14th  of  August,  in  tbe 
year  last  aforesaid,  by  a  certain  indenture  then  made  between  the  said  R. 
J.  Smith  of  the  one  part,  and  the  plaintiff  of  the  other  part,  the  said  R.  J. 
Smith  did  demise  and  lease  the  said  messuage,  &c.,  with  the  appurtenances, 
*7521    ^^  ^^  declaration  mentioned,  unto  the  plaintiff,  his  executon,  *ad- 
ministrators  and  assigns :  to  have  and  to  hold  the  same  unto  tk 
plaintiff,  his  executors,  &c.,  from  the  24th  of  June  then  last,  for  and  darini: 
the  term  of  fifty-three  years  and  a  half,  wanting  twenty-one  days,  from  thence 
next  ensuing;  and  the  plaintiff  did  m  and  by  the  last-mentioned  indentaie, 
amongst  other  things,  covenant  with  the  said  R.  J.  Smith,  that  he  the  said 
R.  J.  Smith,  his  heirs,  executors,  administrators,  and  assigns,  should  and 
would,  firom  time  to  time,  and  at  all  times  during  the  term  thereby  granted, 
at  his  and  their  own  proper  costs  and  charges,  well  and  sufficiently  repair, 
uphold,  &c. ;  and  also  that  the  plaintiff,  his  executors,  &c.,  diould  and 
would,  from  time  to  time,  and  at  all  times  during  the  said  term  thereby 
granted,  insure  or  cause  to  be  insured  the  said  messuage,  &c.,  and  ereij 
part  thereof,  in  the  Albion  Fire  Office,  in  London,  to  the  full  amoontofthe 
value  thereof;  and  that,  in  and  by  the  last-mentioned  indenture,  it  was  and 
is  afterwards  provided,  and  the  last-mentioned  indenture  was  declared  to 
be  upon  the  express  condition,  that,  if  the  plsdntiff,  his  executors,  &c*i 
should  not  in  and  by  all  things  well  and  sufficiently  observe,  perfonn,  M 
and  keep  all  and  singular  the  covenants,  clauses,  articles,  conditions,  and 
agreements  in  the  said  last-mentioned  indenture  before  contained,  wbick 
on  his  and  their  part  and  behalf  were  and  ought  to  be  observed,  ftc-i  ac- 
cording to  the  true  intent  and  meaning  of  the  said  indenture,  then  andfoa 
thenceforth,  and  in  either  of  the  said  cases,  it  should  and  might  be  bvfiu 
for  the  said  R.  J.  Smith,  into  and  upon  the  said  messuage,  &c.,  whollf  (» 
re-enter,  and  the  same  to  have  again,  retain,  repossess,  and  enjoy  as  in  bis 
and  their  first  and  former  estate,  and  the  plaintiff,  his  executors,  &c.,  aod 
all  other  occupiers,  thereout  and  thence  utterly  to  expel,  put  oat,  and 
amove,  the  same  indenture,  or  any  thing  thereinbefore  contained,  to  tb^ 
*7531    ^^^^7  ^^  ^"y  ^^^  notwithstanding :  that,  after  the  •making 
of  the  last-mentioned  indenture,  and  before  ihe  maldog  of  tbe  in- 
denture in  the  declaration  mentioned,  to  wit,  on  the  14th  of  August,  l^i 
Franklin  entered  into  the  said  messuage,  &c.,  and  became  and  was  po^ 
sessed  thereof  under  and  by  virtue  of  the  said  indenture  between  the  saw 
Rr  J.  Smith  and  Franklin,  for  tbe  term  of  the  same  indenture  granted,  and 
was  so  thereof  possessed  at  the  time  of  the  making  of  the  indenture  m  ^ 
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declaration  mentioned ;  that  afterwards,  and  before  any  part  ot  tne  rent  in 
the  introductory  part  of  that  plea  mentioned,  accrued  due  and  an  arrear,  to 
"wit,  on  the  1st  of  January,  1844,  Franklin  did  not  nor  would,  on  the  day 
and  year  last  aforesaid,  insure  or  cause  to  be  insured  the  said  messuage, 
&c.,  in  the  said  fire-office,  but  wholly  neglected  so  to  do,  and  the  same 
was,  on  the  day  and  year  last  aforesaid,  wholly  uninsured  in  the  said  fire- 
office,  contrary  to  the  form  and  effect  of  the  said  covenant  in  that  behalf; 
that,  by  means  of  the  premises,  after  the  making  of  the  said  indenture,  and 
before  any  part  of  the  said  sum  of  52/.  IO5.,  parcel,  &c.,  became  due  and 
payable,  to  wit,  on  the  1st  of  January,  1844,  the  estate,  term,  and  interest 
of  Franklin  in  the  demised  messuage  became  and  were  ended,  forfeited, 
and  determined  :(a)  that,  hy  reason  and  in  consequence  of  the  said  forfeiture  j 
John  Doe,  on  the  demise  of  the  said  R.  J.  Smith,  afterwards,  to  wit,  in 
Hilary  term,  7  Vict.,  commenced  an  action  of  trespass  and  ejectment  in 
the  court  of  Queen's  Bench  at  Westminster:  that  to  this  action  (6)  Franklin 
afterwards,  in  Easter  term,  in  the  year  last  aforesaid,  duly  appeared  in  the 
said  court  to  defend  the  same  as  the  landlord  of  the  said  messuage,  &c., 
and  pleaded  thereto  ;(A)  that  thereupon,  to  wit,  in  ^Hilary  term,  in     ^754 
the  year  last  aforesaid,  the  said  John  Doe  duly  declared  in  the  said 
court,  in  the  said  action,  against  Franklin,  for  that  the  said  R.  J.  Smith,  on 
the  1st  of  January,  1844,  being  a  day  before  any  part  of  the  said  sum  of 
52/.  lOs.j  parcel,  &c.,  became  payable,  demised  to  John  Doe,  who  entered 
and  was  ejected  by  Franklin,  &c. :  and  that  such  proceedings  were  there- 
upon had,  &c.,  that  afterwards,  and  after  the  commencement  of  this  mf,  to 
wit,  on  the  28th  of  January,  in  Hilary  term,  8  Vict.,  it  was  considered  by 
the  said  court,  that  the  said  John  Doe  should  recover  against  Franklin  his 
said  term,  &c. ;  of  all  which  premises  the  said  R.  J.  Smith  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  gave  notice  to  the  now  defendant, 
and  then  called  upon,  and  required  him  to  attorn  (c)  tenant  to  him  the  said 
R.  J.  Smith  of  the  said  messuage,  &c.,  and  to  pay  him  for  the  proceeds, 
issues,  and  profits  of  the  said  messuage,  &c.,  from  the  day  of  the  said  de- 
mise to  the  said  John  Doe,  and  the  defendant  then  attorned  (c)  tenant  to 
the  said  R.  J.  Smith,  of  the  said  messuage,  &c.,  and  paid  him,  for  the  said 
profits,  issues,  and  proceeds  of  the  same,  a  large  sum  of  money,  to  wit, 
52/.  10«. — verification,  and  prayer  of  judgment,  if  the  plaintiff  ought  further 
to  maintain  his  action. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes — ^that, 
althou^  the  defendant  had  therein  admitted  the  making  of  the  indenture  of 
lease,  and  that  he  thereupon  entered  into  the  demised  premises,  and  became 

(a)  The  pronM  in  the  leaie  ga^e  an  opttonal  power  of  re-entry,  bat  created  no  cater  of  the 
term  ipaofarJo^  by  the  mere  force  of  a  breach  of  covenant 

(6)  Franklin,  being  a  stranger  to  the  action  against  the  casual  ejector,  (the  action  here  refer- 
fed  to,)  could  not  appear  to^  or  plead  to,  or  defend,  that  action. 

(e)  No  grant  having  been  made  of  any  reversion  or  remainder  expectant  upon  the  defend* 
ant*8  tenancy,  there  could  be  no  legal  attornment  The  term  is  used  in  the  wide  and  popular 
sense  o^— acknowledgment  of  a  tenancy  under  a  new  landlord.  Vide  6  N.  db  M.  634,  n.,  640,  n., 
4  M.  d&  O.  148. 
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thereof  possessed  as  tenant  to  the  plaintiff  for  the  said  term,  yet  the  defend- 
ant had  attempted  to  deny  and  to  put  in  issue  the  plaintiff's  title  as  hnd- 
*7551  ^^^  ^^  ^^  ^^^  messuage,  &c.,  M^hich  the  defendant  vas,  bjtk 
*said  indenture  and  tenancy,  estopped  from  doing ;  that  the  said 
plea  admitted  and  confessed  a  breach  of  the  covenant  in  non-payment  of 
the  rent,  and  a  right  of  action  in  the  plaintiff,  without  showing  how  or  wben 
the  same  was  satisfied  or  discharged,  or  why  the  defendant  was  not  in  law 
liable  to  be  sued  for  breaches  of  covenant  in  the  said  lease,  or  liable  for 
damages  in  respect  of  any  such  breach ;  that  the  defendant,  in  his  said 
second  plea,  alleged  that  the  title  of  the  plaintiff  to  the  said  premises  wai 
forfeited  before  the  commencement  of  the  action,  for  the  non-performance 
of  the  covenants  contained  in  a  certain  indenture  of  demise  in  the  second 
plea  set  forth,  and  that  the  defendant  had  pleaded  and  relied  upon  sodi 
indenture,  without  making  profert  of,  or  offering  to  produce,  the  same,  or 
showing  any  matter  in  excuse  of  such  profert ;  that  the  plea  was  dooble 
and  multifarious,  in  this,  that  it  was  therein  stated  that  the  said  term  and 
interest  of  the  plaintiff  had  expired  and  determined  before  the  commenc^ 
ment  of  the  suit,  and  also  that  the  defendant  was  evicted  by  title  paramoant 
to  that  of  the  plaintiff;  and  that  by  the  said  second  plea  it  was  attempted 
to  put  in  issue  matters  of  law ;  and  that  no  certain  issue  could  be  taken 
thereon,  &c. 

Joinder  in  demurrer. 

Channelly  Serjt.,  (with  whom  was  Petersdarff])  in  support  of  the  dmnr- 
rers.  The  first  plea  is  bad  in  substance.  It  is  probably  founded  upon  tbe 
6  &  6  Vict.  c.  35,  s.  60,  No.  iv.  reg.  9,  which  provides  that  « the  occupier 
of  any  lands,  tenements,  hereditaments,  or  heritages,  being  tenant  of  the 
same,  and  paying  the  said  duties,  shall  deduct  so  much  thereof  in  respect 
of  the  rent  payable  to  the  landlord  for  the  time  being  (all  sums  allowed  by 
the  commissioners  being  first  deducted)  as  a  rate  of  7d.  for  eveiy  20^* 
thereof  would,  by  a  just  proportion,  amount  unto ;  which  deduction  sbaD 
♦7^1  ^^  made  •out  of  the  first  payment  thereafter  to  be  made  on  accoont 
^  of  rent ;  and  the  tenant  paying  the  said  assessment  shall  be  acquit- 
ted and  discharged  of  so  much  money,  as  if  the  same  had  actually  bees 
paid  unto  the  person  to  or  for  whom  his  rent  shall  have  been  doe  and  pay- 
able." That  clause  gives  to  the  tenant  who  has  paid  property-tax  that  tf 
chargeable  on  the  landlord,  the  right  to  deduct  the  amount  ot  payment  ot 
file  next  rent,  but  not  to  set  it  off  in  an  action.  There  is  nothing  in  tbis 
plea  to  show  by  what  authority,  or  when,  the  alleged  assessment  was  made, 
or  that  the  residue  of  the  rent  was  paid.  It  is  true,  the  payment  of  pro- 
perty-tax was  made  the  subject  of  a  plea  in  the  case  of  Jhickkr  v.  /V* 
tieej  4  Taunt.  649 ;  but  that  was  under  the  46  G.  3,  c.  65,  s.  74. 

It  is  doubtful,  on  the  face  of  the  second  plea,  whether  it  seeks  to  setup 
an  answer  to  the  action  by  way  of  eviction,  or  is  intended  as  a  plea  of  p*y' 
ment  of  the  rent  to  a  third  party.  It  cannot,  however,  be  a  pka  of  crictiofl ; 
for,  there  b  no  allegation  that  the  defendant  was  tenant  in  possession  at  the 
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time  tbe  ejectment  "was  brought^  or  that  there  was  any  eviction  until  after 
the  commencement  of  the  suit.  Neither  does  it  show  that  the  landlord's 
utle  expired  before  the  rent  became  due.  [CbesswelIi,  J.  Does  not  the 
second  plea  sufficiently  show  that  the  plaintiff's  title  ceased  and  deter- 
iiuiiedy(a)  befoie  any  of  the  rent  became  due,  by  a  forfeiture!  of  which  th^ 
landlord  afterwards  elected  to  take  advantage  ?  Maule,  J.  The  defence 
suggested  is,  that  the  plaintiff  oug^  not  further  to  enforce  his  claim  to  the 
rent,  because,  since  the  commencement  of  the  action,  the  superior  landlord 
bas  availed  himself  of  the  previous  forfeiture,  and  enforced  his  claim.] 
That  would  be  giving  the  tenant  a  defence  by  effluxion  of  time.  There  is 
no  allegation  in  the  plea  that  the  plaintiff  in  the  ejectment  ever  enforced 
that  judgment  against  tbe  present  plaintiff. 

*ByUs^  Serjt.,  contra.  The  ninth  regulation  of  the  60th  section  fnpjj 
of  the  recent  property  and  income-tax  act,  puts  the  payment  of  the 
property-tax  on  the  same  footing  as  a  payment  to  the  superior  landlord. 
[Maule,  J.  It  seems  to  provide  what  would  have  been  implied  by  law 
without  such  provision.]  The  first  plea  sufficiently  shows,  on  general  d^ 
murrer,  at  least,  that  the  money  therein  mentioned  was  assessed  under  that 
act ;  for,  it  could  only  have  been  assessed  under  some  act  of  parliament  in 
force  at  the  time,  which  authorized  a  deduction  of  Id.  in  the  pound.  [Tin* 
DAL,  C,  J.  When  we  see  the  day  on  which  the  rate  is  alleged  to  have 
been  assessed,  and  that  it  is  stated  to  have  been  cbdy  assessed  in  respect  of 
property  for  the  year  next  ensuing,  we  can  hardly  doubt  that  the  5  &  6  Vict. 
c«  35,  is  the  act  pointed  at,  seeing  that  it  is  the  only  statute  that  will  sup- 
port that  statement.]  Tinckler  v.  Prentice^  4  Taunt.  549,  is  a  distinct 
authority  to  show  that  a  payment  of  property-tax  on  account  of  the  land* 
lord,  may  properly  be  the  subject  of  a  plea. 

The  second  plea  is,  in  substance,  a  plea  of  eviction :  it  alleges  that  a 
forfeiture(&)  was  incurred,  and  that,  by  reason  and  in  consequence  of  that 
forfeiture,  the  superior  landlord  brought  ejectment,  and  recovered  judgment 
The  formal  objections  urged  are  not  sustainable. 
Channellf  Serjt.,  was  heard  in  reply. 

TiNDAL,  C.  J.  A  tenant,  no  doubt,  is  at  liberty  to  diow  that  bis  land- 
lord's title  has  expired  by  effluxion  of  time,  or  has  been  forfeited  by  some 
breach  of  condition,  and  that  the  superior  landlord  has  entered  for  the  foi^ 
ieiture.  That  seems  to  me  to  be  in  substance  the  defence  set  up  in  this 
case,  by  the  second  plea.  The  only  objection  I  can  see  to  it  is,  that  it  is 
an  argumentative  statement  *that  the  landlord  entered  for  the  con-  rfjQQ 
dition  broken ;  which,  however,  is  not  pointed  out  as  a  ground  of 
special  demurrer.  The  statement  in  the  plea  is,  that,  "  by  reason  and  in 
consequence  of  the  said  forfeiture,"  an  action  of  ejectment  was  commenced 
by  Smith,  the  superior  landlord,  in  which  the  present  plaintiff  was  made 

(a)  Vide  post,  760,11. 

(6)  The  plea  shows  a  right  to  re-enter  and  a  jadgment  in  ejectment  founded  upon  a  dedac 
ntbn  in  which  an  entiy  by  Doe,  under  Smith,  is  alleged ;  hut  it  shows  no  re-entiy  in  Act, 
fllher  faj  Doe  or  bv  South,  wider  a  writ  of  haben  /acioj  pouetsiontm  or  otherwise. 


768  Franklin  v.  Carter.  T.  T.  1845. 

defendant,  laying  the  demiae  on  the  1st  of  January,  1844,  being  a  dqrbdbn 
any  part  of  the  rent  in  question  accrued,  and  that  John  Doe  recofered 
judgment  in  that  action.  It  is  true,  the  judgment  in  the  ejectment  is  not 
alleged  to  have  been  recovered  until  after  the  commencement  of  the  present 
action ;  and  therefore  it  is  that  the  plea  is  pleaded  to  the  Jiariher  maiote- 
uance  of  the  action.  It  appears  to  me  that  it  afibrds  a  substantial  answer 
as  to  the  52/.  10^.,  to  "which  it  is  pleaded. 

CoLTMAN,  J.  There  can  be  no  doubt  that  the  second  plea  discloses  i 
substantially  good  answer  to  the  action  as  to  the  52/.  lOv.,  though  I  sboald 
have  had  a  difficulty  in  holding  it  to  have  been  well  pleaded,  had  the  real 
objection  been  properly  pointed  out  by  the  demurrer.  It  appears,  that, 
before  the  commencement  of  the  present  action,  the  term  of  the  plaintiff 
vfBS  put  an  end  to,  that  is,  that  he  had  committed  a  forfeiture,  and  that  cer* 
tain  proceedings  in  ejectment  were  in  consequence  had  against  him.  Tkat 
raises  an  inference  that  the  superior  landlord  elected  to  take  advantage  of 
the  forfeiture.  It  is  true  that  it  is  merely  an  argumenUUive  statement  of  the 
fact  of  the  plaintiff's  tide  having  been  put  an  end  to.  But,  though  many 
grounds  of  demurrer  are  specially  assigned,  this  is  not  one  of  them. 

Maule,  J.  I  also  am  of  opinion  that  both  of  these  pleas  must  be  hdd 
to  be  sufficient.  Obscurely  as  the  statute  is  hinted  at,  I  think  the  first  plea 
sufficiently  shows,  upon  general  demurrer,  that  the  2/.  Os,  lOd.  was  assessed 
*7591  "P^^  ^^  value  of  the  property  under  the  *5  &  6  Vict.  c.  35,  s.  60, 
No.  iv.,  reg.  9.  The  plea  clearly  refers  to  an  assessment  under 
some  statute ;  and  the  plaintiff  does  not  surest  that  it  was  made  under 
any  other  statute  than  that  of  Victoria.  It  is  impossible  to  entertain  any 
judicial  doubt  upon  the  subject.  Then  comes  the  question  whether  monejr 
paid  by  a  tenant  on  account  of  his  landlord  under  that  act,  may  be  set  off, 
or  deducted,  in  an  action  brought  by  the  landlord  for  the  recoveiy  of  rent. 
The  act  says,  that  « the  occupier  of  any  lands,  tenements,  hereditaments, 
or  heritages,  being  tenant  of  the  same,  and  paying  the  said  duties,  sbalt 
deduct  so  much  thereof,  in  respect  of  the  rent  payable  to  the  landlord  for 
the  time  being,  (all  sums  allowed  by  the  commissioners  being  first  dedaded,) 
as  a  rate  of  Id.  for  every  20s.  thereof  would,  by  a  just  proportion,  amooDt 
unto ;  which  deduction  shall  be  made  out  of  the  first  payment  thereafter  to 
be  made  on  account  of  rent."  I  think  we  may  hold,  without  unduly  strain- 
ing the  words  of  the  act,  that  the  deduction  may  be  claimed  out  of  the  next 
payment,  though  made  under  legal  process.  It  is  too  much  to  ask  as  to  go 
out  of  our  way  to  put  an  inconvenient  construction  upon  the  words  of  the 
act,  when  they  are  well  susceptible  of  a  meaning  that  is  consistent  with 
reason  and  justice.  For  these  reasons,  I  am  of  opinion  that  the  first  plet 
is  a  good  answer  as  to  the  2/.  Os.  lOd. 

The  second  plea,  in  substance,  is  this, — ^that  the  plaintiff,  under  whom 
the  defendant  held,  was  entided  to  the  premises  under  a  lease  from  one 
Smith,  containing,  amongst  others,  a  covenant  to  insure,  and  a  proviso  M 
Smith  should  be  at  liberty  to  re-enter  for  breach  of  that  covenant;  tbatthdt 
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a  breach  of  the  covenant  to  insure ;  that  Smith  brought  an  ejectment 
tiie*%upon  and  recovered  judgment;  and  that  the  defendant  was  called 
upon  to,  and  did,  attorn  tenant  to  Smith,  and  pay  him  the  52/.  lOs.  for 
profits,  &c.    It  would  be  monstrous  indeed,  if  that  were  to  afford    r*7g/> 
no  ^defence  upon  the  merits.    A  doubt  is  raised  as  to  whether  the     '- 
defence  is  properly  pleaded.    I  think  it  is.    The  plea  states, — in  a  manner 
that  seems  to  me  not  to  be  open  to  objection, — diat  a  breach  of  covenant 
had  been  committed  by  the  plaintiff  before  any  part  of  the  52/.  10s.  became 
due  for  rent,  and  before  the  commencement  of  the  action,  and  that  the 
superior  landlord  took  certain  proceedings  by  reason  and  in  consequence 
of  such  forfeiture,  and  recovered  the  term  (a)  from  the  time  of  the  forfeiture, 
and  that  he  called  upon  the  defendant,  and  compelled  him  to  attorn  tenant 
to  him,  and  to  pay  him  a  compensation  for  the  use;  of  the  land  from  that 
time.    If  that  be  a  sufficient  statement  of  an  election  on  the  part  of  the 
superior  landlord  to  proceed  for  the  forfeiture,  I  see  no  objection  to  the  plea; 
Bat,  when  it  is  shown  that  the  superior  landlord  had  title  by  reason  of  the 
forfeiture,  from  a  given  day,  and  that  he  enforced  his  right  from  that  day, 
and  recovered  the  term,  (a)  I  think  the  plea  discloses  circumstances  which 
made  it  impossible  for  the  defendant  to  resist  the  right  of  the  superior  land- 
lord to  turn  him  out.(&)    For  these  reasons,  I  think  the  defendant  is  entided 
to  judgment  on  the  second  plea  also. 

CR£sswiXL,  J.    I  am  entirely  of  the  same  opinion. 

Judgment  for  the  plaintiff.(c) 

(a)  The  tenn  recovered  wae,  not  the  teim  held  by  Franklin,  which,  connstenUy  with  the 
•Degationfl  in  Ute  plea,  may  stiil  eubsiflt,  but  the  term  created  in  favour  of  Doe* — a  term  whic^ 
must  here  be  re^rded  as  having  no  exiatence,  actual  or  conventional.  Carter  not  being  party 
or  priory  to  the  estoppel  arising  between  Doe  and  Franklin  upon  the  judgment  in  ejectment, 
and  being  therefore  not  entitled  to  set  up  that  estoppel  against  Franklin. 

(b)  There  was,  however,  no  aciual  turning  out. 

(e)  The  lease  from  Smith  containing  no  clause  of  forfeilure  creating  a  ctster  of  the  term 
upon  a  breach  of  covenant,  but  merely  a  power  of  re-entry,  until  the  exercise  of  that  power,  by 
actual  entry,  Franklin's  term  continued.  The  second  plea  alleges,  not  a  re-entry,  but  certaio 
proceedings  in  ejectment, — proceedings  which  would  be  nugatory  unless  preceded  or  followed 
by  an  entry  by  or  on  behalf  of  Smith,  and  which,  with  such  entiy,  would  be  unnecessary. 


•MARRIAGE  v.  MARRIAGE.    May  28.  [nei 

Debt  on  a  bond  in  the  penal  sum  of  4000/.,  the  condition  of  which  bond^ — after  reciting  that 
the  obligor  was  indebted  to  the  obligee  in  the  sum  of  2000/.,  and  that  the  latter  had  agreed 
to  accept  and  take  from  the  former,  interest  for  the  aame  at  the  rate  of  6L  per  cent,  ptr  annum, 
payable  half-yearly,  during  the  joint  lives  of  the  obligee  and  his  wife,  in  fuU  satisfaction  and 
diflcha^  of  the  debt,  provided  the  same  were  regularly  paid, — was  declared  to  be,  that,  if 
the  obligor  should  psy  the  interest  in  the  manner  stipulated,  the  obligation  ahould  be  void ; 
bat,  M  case  of  failure  in  payment  of  all  or  any  part  of  the  interest,  for  twenty-eight  days  next 
after  each  payment  ahould  become  due,  the  same  having  been  demanded,  the  bond  was  to 
remain  in  full  force.  The  condition  further  stated  that  it  was  agreed,  that,  in  case  of  £ulura 
in  making  the  several  payments  aforesaid,  within  the  respective  times  aforesaid,  the  bond,  or 
any  payments  made  under  the  same,  ahould  not  be  construed  or  taken  as  a  discharge  of  tho 
debt  of  2000/.,  or  any  part  thereof,  but  the  same  should  forthwith,  after  such  default,  becoma 
due  and  payable  to  the  obligee,  his  executors,  dice 
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JSXrU— on  special  dsmurrmr  to  a  plet  allegiBg  that  Uie  annual  aam  in  the  condition  maatimed 
traa  granted  for  a  pecuniary  oonoderation,  and  that  no  memorial  waa  enn>Ued  ponoaiit  to 
the  5S  G.  3,  c.  Hi — that  this  was  not  a  grant  of  an  annuity  within  that  alatale. 

Whetoer  the  annuity  acts  apply  to  annuities  granted  in  considefation  of  the  fiiibeuaca  of 
pre-existing  debts— yuore. 

The  defendant  further  pleaded,  that  payment  of  the  second  half-yearly  payment  was  aot  dB> 
manded  by  the  plaintiff  on  the  day  it  became  due,  or  at  any  time  within  tw«n^-eight  diji 
after,  but  that  the  defendant,  after  the  twenty-eight  days,  and  befeve  the  commeneeoieot  of 
the  action,  paid  the  same  to  the  plaintifi;  who  accepted  it  in  satia&ction,  &c :— J9eU^  oq 
special  demurrer,  that  this  was  not  a  good  plea  of  tMt  pott  ditm,  within  the  4  Ann.  &  16^ 
•.12. 

Debt,  on  a  bond  in  the  penal  sam  of  4000/. 

The  defendant  craved  oyer  of  the  bond  and  condition.     The  bond  was 
as  follows : — «  Know  all  men  by  these  presents,  that  I,  Francis  Marriage, 
of,  &c.,  am  held  and  firmly  bound  to  Joseph  Marriage  the  elder^  of,  &c, 
in  the  pend  sum  of  4000/.,  of  lawful  Britidi  money,  to  be  paid  to  the  said 
Joseph  Marriage,  or  his  attorney,  executors,  administrators,  or  assigns;  for 
which  payment  to  be  well  and  truly  made,  I  bind  myself,  my  heirs,  execa* 
tors,  and  administrators,  firmly,  by  these  presents,  sealed  with  my  seal 
Dated  the  9th  of  February,  1843.''    The  condition  was  as  follows:^ 
^621    '^  Whereas  the  above-bounden  Francis  Marriage  is  indebted  to  the 
'above-named  Joseph  Marriage  in  the  sum  of  2000/. :  and  whereas 
the  said  Joseph  Marriage  has,  at  the  request  of  the  said  Francis  Marrii^, 
agreed  to  accept  and  take  from  the  said  Francis  Marriage  interest  for  the 
same  at  the  rate  of  5/.  per  cent,  per  amnum^  payable  during  the  lives  of  the 
sud  Joseph  Marriage  and  Hannah,  his  wife,  at  such  times  and  in  such 
manner  as  hereinafter  mentioned,  in  full  satisfaction  and  discharge  of  the 
said  debt  of  2000/.,  provided  the  same  be  regularly  paid  as  hereinafter 
mentioned :  Now,  the  condition,  &c.,  is  such,  that,  if  the  above-boondeii 
Francis  Marriage,  his  heirs,  executors,  or  administrators,  shall  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  Joseph  Marriage^  his  exectt- 
tdrs,  administrators,  or  assigns,  during  the  lives  of  the  said  Joseph  Maniage 
and  Hannah  bis  wife,  and  the  life  of  the  survivor  of  them,  the  sum  of  10(V., 
clear  of  all  deductions,  by  half-yearly  payments,  on  the  1st  of  July  and  the 
1st  of  January  in  every  year,  the  first  payment  to  be  made  on  the  1st  ci 
July  next,  and  also  shall  well  and  truly  pay  unto  the  executors,  admiois- 
frators,  or  assigns  of  the  said  Joseph  Marriage,  in  case  the  survivor  of  them 
the  said  Joseph  Marriage  and  Hannah,  his  wife,  should  depart  this  life  on 
any  day  on  which  any  half-yearly  payment  of  the  said  interest  shall  become 
due,  the  whole  of  such  half-yearly  payment,  and  if  on  any  day  before  aoj 
half-yearly  payment  of  the  said  interest  shall  have  become  due,  then  a  pro- 
portional part  of  the  same,  to  be  computed  from  the  1st  of  January  or  the 
1st  day  of  July  then  last  to  the  day  of  the  death  of  the  survivor  of  them  the 
said  Joseph  Marriage  and  Hannah,  his  wife,  and  if  on  any  day  between  aoj 
tlvo  half-yearly  days  of  payment,  then  a  proportional  part  from  the  last  half- 
yearly  day  of  payment  to  the  day  of  the  survivor's  decease,  then  the  above* 
written  bond  or  obligation  shall  be  null  and  void ;  but,  in  case  of  fiilore  ifl 
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payment  of  all  or  any  part  of  the  said  interest,  for  the  space  of  r«7A3 
^twenty-ei^t  days  next  after  each  or  any  half-yearly  payment  of  *- 
idch  interest  shall  become  due,  the  same  having  been  demanded  by  note  in 
ivriting,  or  otherwise,  the  said  bond  or  obligation  shall  be  and  remain  in 
fan  force  and  virtue ;  and  the  above-bounden  Francis  Marriage  doth  hereby 
expressly  declare  and  agree,  that,  in  case  of  failure  in  making  the  several 
pajrments  aforesaid,  or  any  of  them,  within  the  respective  times  aforesaid, 
this  bond,  or  any  payment  or  payments  made  under  the  Same,  shall  not  be 
construed  or  taken  as  a  discharge  of  the  said  debt  or  sum  of  2000/.,  or  any 
^rt  thereof,  but  the  same  shall,  forthwith  and  immediately  after  such  de&ult 
ihall  happen,  become  due  and  payable  to  the  said  Joseph  Marriage,  his 
executors,  administrators,  or  assigns,  and  recoverable  under  and  by  virtue 
of  the  said  bond  or  obligation. 

The  defendant  pleaded,  first,  non  est  factum. 

Secondly,  that  the  writing  obligatory  was  made  and  entered  into  by  the 
defendant  after  the  passing  of  the  53  G.  3,  c.  141,  and  that  the  annual  sum 
in  the  condition  mentioned  was  granted  upon  and  for  a  pecuniary  consider* 
aition  in  that  behalf,  to  wit,  for  the  debt  of  2000/.,  in  the  recital  of  the  con-^ 
fiition  mentioned ;  and  that  the  writing  obligatory  was  made  and  entered 
into  by  the  defendant  to  the  plaintiff  for  the  pecuniary  consideration  in  that 
behalf  as  aforesaid ;  and  that  no  memorial  of  the  writing  obligatory  vras  en« 
rolled  in  the  high  court  of  Chancery  within  thirty  days  after  the  execution 
(hereof,  according  to  the  direction  of  the  said  act ;  whereby  the  writing 
bbligatory  in  the  declaration  mentioned  was  and  is  null  and  void — ^verifi* 
cation. 

Thirdly,  that,  after  the  making  of  the  writing  obligatory,  and  when  the 
first  half-yearly  payment  of  the  annuity  or  yearly  sum  of  100/.,  in  the  said 
condition  mentioned,  became  due  and  payable,  to  wit,  on  the  1st  of  July 
*next  after  the  making  of  the  writbg  obligatory,  the  defendant  then  r^noA 
paid  to  the  plaintiff,  who  then  accepted  from  the  defendant,  the  fiill 
amount  of  the  first  half-yearly  payment,  to  wit,  the  sum  of  50/.,  in  payment 
satisfaction  and  discharge  of  the  first  half-yearly  payment  of  the  said  annuity 
of  100/. ;  and  that  payment  of  the  second  half-yearly  payment  of  the  annuity 
of  100/.,  in  the  condition  mentioned,  was  not  demanded  by  note  in  writings 
or  otherwise,  by  the  plaintiff  from  the  defendant  on  the  1st  of  January,  1844, 
when  the  same  became  due,  or  at  any  time  within  twenty-eig^t  days  next 
after  the  same  became  due,  but  that  the  defendant,  after  the  expiration  of 
the  said  twenty-eight  days,  and  before  the  commencement  of  the  suit,  to 
wit,  on  the  6th  of  February  in  the  year  last  aforesaid,  paid  to  the  plaintiff, 
who  then  accepted  from  him,  the  full  amount  of  the  said  second  payment 
of  the  said  annuity  and  of  all  moneys  payable  in  respect  of  the  same,  and 
fliat  no  other  instalment  of  the  said  annuity  of  100/.  had  become  due  and 
payable  under  or  by  virtue  of  the  said  condition,  at  any  time  before  the 
commencement  of  the  action ;  and  that  no  sum  of  money  whatever,  at  the 
time  of  the  commencement  of  the  action,  was  due  or  owing  firom  the  de^ 
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fendant  to  the  plaintiflT,  for  and  in  respect  of  any  part  of  the  said  anniuty  of 
100/.,  or  of  any  interest  in  respect  thereof — verification. 

The  plaintiff  joined  issue  on  the  first  plea,  and  demurred  especially  to  tiie 
second  and  third. 

The  causes  of  demurrer  assigned,  as  to  the  second  plea,  were  as  follows: 
That  the  same  plea  does  neither  by  a  traverse,  nor  by  a  good  and  suffident 
confession  and  avoidance,  contain  any  answer  to  the  material  allegadooi 
of  the  declaration;  that  the  plea,  professing  to  set  up  and  rely  upon  the 
alleged  non-compliance  by  the  plaintiff  with  the  statutable  regulation  set 
*7651  ^^^  ^"^  referred  to  in  the  same  plea,  does  not  allege  or  show  to  *the 
court  any  facts  or  circumstances  enabling  the  court  sufficiently,  or  in 
any  manner,  to  find,  adjudge,  or  determine  that  the  writing  obligatoiy  in 
the  said  declaration  mentioned  did  require  enrolment :  that  the  defendant, 
having  admitted  the  fact  of  the  said  bond  and  condition  being  made  upra 
the  consideration  and  under  the  circumstances  in  the  recitals  to  the  said 
condition  and  in  the  said  condition  mentioned,  has  estopped  and  preclnded 
himself  from  successfully  contending  that  any  memorial  of  the  same  bond 
and  condition  was  by  law  required  to  be  enrolled  in  the  high  cooit  of 
Chanceiy ;  that  the  pecuniary  consideration  mentioned  and  set  forth  in  the 
same  plea,  is  not  such  pecuniary  consideration  as  was  contemplated  by  the 
statute ;  that,  if  the  bond  declared  on  was  in  reality  a  bond  requiring  enrol- 
ment within  the  statute,  the  defendant  ought  to  have  shown  the  hot  clearlfi 
which  he  has  wholly  fiiiled  to  do ;  and,  for  any  thing  that  appears  on  the 
face  of  the  plea,  the  bond  is  not  within  the  statute;  that  the  plea  seeks  to 
raise  a  mere  question  of  law  for  trial  by  a  jury ;  that  no  single,  certaiQ  or 
material  issue  can  be  taken  by  the  plaintiff  upon  the  said  plea ;  and  that  it 
is  calculated  needlessly  to  perplex,  embarrass  and  prejudice  the  plaintiff  in 
his  replication,  and  is  in  other  respects  too  vague,  general  and  insufficient. 

The  causes  of  demurrer  assigned  as  to  the  third  plea,  were — that  the 
same  plea  does  neither  traverse,  nor  sufficiently  confess  and  avoid,  the  ma- 
terial allegations  of  the  declaration  ;  that  the  plea  is  ambiguous;  that  it  is 
impossible,  as  the  plea  stands,  to  know  or  determine  whether  the  defendant 
thereby  admits  or  denies  a  breach  of  the  condition  of  the  said  writing  obli- 
gatoiy ;  that,  if  the  defendant  means  to  contend  that  the  condition  of  the 
said  writing  obligatory  has  been  duly  performed,  by  reason  of  the  facts  and 
circumstances  detailed  in  such  plea,  the  plea  is  repugnant  and  contradictor 

*7661  ^P^^  ^^^  *^^^  ^^  ^^'  ^y  admitting  in  terms  that  the  payment  of  the 
•'  second  half-yearly  payment  of  the  said  annuity  or  yearly  sum  m 
100/.,  in  the  condition  mentioned,  did  not  take  place  until  after  the  same 
had  become  due,  and  the  plea  indirectly,  if  not  in  direct  terms,  admits  that 
two  of  the  said  half-yearly  paymctnts  had  been  made  before  the  commence- 
ment of  the  action ;  that  the  plea  does  not  sufficiently  exclude  all  possibility 
of  a  breach  of  the  condition,  but,  on  the  contraiy  thereof,  that  it  is  consist- 
ent with  every  averment  in  the  plea  that  the  said  condition  has  been  broken 
Ihat  the  defendant  has  in  and  by  his  said  plea  treated  the  bond  and  conm- 
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tion  as  if  it  was  necessary  that  the  demand  of  payment  therem  mentionec 
and  referred  to,  should  have  been  made  within  the  twenty-eight  days  in  thr; 
sondition  mentioned,  whereas  demand  of  payment  made  at  any  time,  and 
whether  before  or  after  the  expiration  of  the  said  twenty-eight  days,  might 
work  a  forfeiture  of  the  said  writing  obligatory,  and  it  is  not  denied  that  a 
demand  of  payment  was  made  before  the  commencement,  or  afler  the  end^ 
of  the  said  period  of  twenty-eight  days,  as  it  ought  to  have  been ;  that  the 
plea  is  not  a  good  and  formal  plea  of  solvit  ad  diem  or  of  solvit  post  diem, 
that  it  is  admitted,  by  the  very  language  of  the  plea,  that  the  money  was 
not  paid,  until  after  the  day  appointed  for  payment  thereof  had  passed,  and 
yet,  as  a  plea  of  solvit  post  dkm^  the  plea  is  bad,  inasmuch  as  the  writing 
obligatory  declared  upon  is  not  a  bond  within  the  statute  4  Anne,  c.  16, 
and,  at  common  law,  a  plea  of  payment  afler  the  day  is  bad ;  that,  sup- 
posing the  said  writing  obligatory  to  be  a  bond  within  the  said  statute  of 
4  Anne,  c.  16,  that  statute  only  enables  the  defendant  to  plead  a  payment 
not  made  strictly  according  to  the  condition  or  defeasance,  where  the  obli- 
gor shall,  before  the  action  brought,  have  paid  the  principal  and  interest  due 
by  the  condition ;  that,  as  a  plea  of  solvit  post  dienij  under  the  authority  of 
the  *Iast-mentioned  statute,  the  same  is  bad,  inasmuch  as  it  is  plead-  r^cj 
ed  to  part  only  of  the  cause  of  action  in  the  declaration  mentioned ; 
that  the  defendant  hath  not  shown  to  the  court  whether  or  not  he  was  in  a 
position  to  avail  himself  of  the  statute  of  Anne,  or  whether  he  aims  at  doing 
80 ;  that,  if  by  the  plea  the  defendant  does  not  mean  to  confess  a  breach,  or 
to  admit  that  the  time  for  the  said  second  payment  of  the  said  annuity  had 
arrived  before  the  commencement  of  the  action,  the  plea  is  bad  in  substance 
as  well  as  form,  in  pleading  a  payment  before  the  day  or  time  of  payment 
had  arrived ;  that  the  plea  raises  a  mere  question  of  law  for  a  jury,  and  of- 
fers no  single,  certain,  or  material  point  upon  which  issue  can  be  taken,  and 
a  trial  had ;  that  the  plea,  either  as  a  plea  of  solvit  ad  diem^  is  bad  and  in- 
formal, by  reason  of  its  not  having  been  in  terms  pleaded  as  such,  or,  as  a 
plea  of  solvU  post  diem^  b  defective  for  the  other  causes  above  in  that  behalf 
alleged ;  that  the  plea  offers  for  the  trial  of  a  juiy  an  issue  wholly  improper 
to  be  referred  to  such  a  tribunal,  antl  is  ensnaring,  tricky,  complex,  and 
multifarious,  and  is  calculated  needlessly  to  embarrass  and  prejudice  the 
plaintiff  in  his  replication. 

The  defendant  joined  in  demurrer,  (a) 

~  (a)  The  points  marked  for  ar^ment  on  the  part  of  the  jdaintiff  were— ^  That  the  aecond 
plea  neither  confesses  nor  avoids  the  matter  of  the  declaration ;  that  the  plea  admits  a  breach  of 
the  condition  of  the  bond,  but  in  no  way  aToids  it ;  that  the  bond  declared  upon  is  not  a  bond 
requiring  enrolment  within  the  63  G.  3,  c.  141 ;  that,  if  it  did  require  enrolment,  the  defendant 
ahould  have  shown  it  by  his  jdea;  that  the  plea,  as  pleaded,  shows  clearly  that  no  enrolment 
was  necessary ;  that  the  plea  contains  no  answer  to  the  action,  and  is  iU  pleaded  both  in  form 
and  substance,  as  shown  by  the  causes  of  demurrer ;  that  the  last  plea  neither  traverses  the 
declaration  nor  confesBes  and  avoids  the  matter  thereof;  that  the  plea  admits  breaches  of  the 
condition,  without  in  any  manner  avoiding  the  same;  that  the  plea  does  not  show  upon  the  face 
of  it  whether  it  is  meant  to  be  pleaded  as  a  plea  of  tohit  ad  diem  or  as  a  plea  of  tolvU  poit  ditmj 
*hat,  if  it  be  intended  as  a  plea  of  tolvit  ad  diem,  it  is  repugnant  and  contradictory  on  the  hem 
of  It;  that,  if  it  be  intended  as  a  plea  of  nbritpott  diem,  then  the  plea  is  bad,  both  becaosB  the 
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fendant  to  the  plaintiflT,  for  and  in  respect  of  any  part  of  the  ssdd  annaij^  of 
100^9  or  of  any  interest  in  respect  thereof — ^verification. 

The  plaintiff  joined  issue  on  the  first  plea,  and  demurred  especially  to  the 
second  and  third. 

The  causes  of  demurrer  assigned,  as  to  the  second  plea,  were  as  foUovs: 
That  the  same  plea  does  neither  by  a  traverse,  nor  by  a  good  and  suffident 
confession  and  avoidance,  contain  any  answer  to  the  material  allegatioDS 
of  the  declaration;  that  the  plea,  professing  to  set  up  and  rely  upon  the 
alleged  non-compliance  by  the  plaintiff  with  the  statutable  regulation  set 
*7651  ^^^  ^^^  referred  to  in  the  same  plea,  does  not  allege  or  show  to  *the 
court  any  facts  or  circumstances  enabling  the  court  sufficiently,  or  ia 
any  manner,  to  find,  adjudge,  or  determine  that  the  writing  obligatoiy  in 
the  said  declaration  mentioned  did  require  enrolment :  that  the  defendant, 
having  admitted  the  fact  of  the  said  bond  and  condition  being  made  upon 
the  consideration  and  under  the  circumstances  in  the  recitals  to  the  said 
condition  and  in  the  said  condition  mentioned,  has  estopped  and  predaded 
himself  from  successfully  contending  that  any  memorial  of  the  same  bond 
and  condition  was  by  law  required  to  be  enrolled  in  the  high  court  of 
Chancery ;  that  the  pecuniary  consideration  mentioned  and  set  forth  in  the 
same  plea,  is  not  such  pecuniary  consideration  as  was  contemplated  by  the 
statute ;  that,  if  the  bond  declared  on  was  in  reality  a  bond  requiring  enrol- 
ment within  the  statute,  the  defendant  ought  to  have  shown  the  fact  clearlj, 
which  he  has  wholly  failed  to  do ;  and,  for  any  thing  that  appears  on  the 
face  of  the  plea,  the  bond  is  not  within  the  statute ;  that  the  plea  seeks  td 
raise  a  mere  question  of  law  for  trial  by  a  jury ;  that  no  sin^e,  certain  or 
material  issue  can  be  taken  by  the  plaintiff  upon  the  said  plea ;  and  that  it 
is  calculated  needlessly  to  perplex,  embarrass  and  prejudice  the  plaintiffin 
his  replication,  and  is  in  other  respects  too  vague,  general  and  insufficient. 

The  causes  of  demurrer  assigned  as  to  the  third  plea,  were — that  the 
same  plea  does  neither  traverse,  nor  sufficiently  confess  and  avoid,  the  ma- 
terial allegations  of  the  declaration ;  that  the  plea  is  ambiguous ;  that  it  is 
impossible,  as  the  plea  stands,  to  know  or  determine  whether  the  defendant 
thereby  admits  or  denies  a  breach  of  the  condition  of  the  said  writing  obli- 
gatory ;  that,  if  the  defendant  means  to  contend  that  the  condition  of  the 
said  writing  obligatory  has  been  duly  performed,  by  reason  of  the  facts  and 
circumstances  detailed  in  such  plea,  the  plea  is  repugnant  and  contradictoi; 
*7661  ^P^^  ^^^  *bice  of  it,  by  admitting  in  terms  that  the  payment  of  the 
second  half-yearly  payment  of  the  said  annuity  or  yearly  sum  of 
100/.,  in  the  condition  mentioned,  did  not  take  place  until  after  the  same 
had  become  due,  and  the  plea  indirectly,  if  not  in  direct  terms,  admits  that 
two  of  the  said  half-yearly  payments  had  been  made  before  the  commence- 
ment of  the  action;  that  the  plea  does  not  sufficiently  exclude  all  possibilit} 
of  a  breach  of  the  condition,  but,  on  the  contrary  thereof,  that  it  is  consist- 
ent with  every  averment  in  the  plea  that  the  said  condition  has  been  broken 
Ihat  the  defendant  has  in  and  by  his  said  plea  treated  the  bond  and  condi- 
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ment,  covenanted  to  settle  a  sum  of  10,000/.  upon  his  daughter,  in  orost  to 
pay  the  interest  to  the  husband  during  his  life :  the  father  died  ^thout 
having  paid  the  principal  money  to  the  trustees:  and  the  husbaiid 
^having  agreed  with  the  executors  to  accept  6000/.  and  an  annuity  r**v-vQ 
of  125/.  for  life,  in  lieu  of  the  10,000/. :  it  was  held  that  such  an- 
nuity did  not  require  enrolment.  So,  in  Keats  v.  JEckj  4  B.  &  C.  69, 
6  D.  &  R.  68,  5  J.  B.  Moore,  629,  it  was  held  that  an  annuity-bond  given 
n  consideration  of  natural  love  and  affection,  by  a  son  to  hb  mother,  and 
or  making  some  provision  for  her  support  and  maintenance,  did  not  require 
to  be  registered  under  the  17  G.  3,  c.  26,  although  it  appeared  that  the 
grantee  sold  her  trade,  and  gave  the  money  arising  therefrom,  with  othcir 
money,  to  her  son,  for  the  purpose  of  establishing  him  m  business.  In 
Carter  v.  SnUth^  6  N.  &  M.  480,  a  deed  of  separation,  after  reciting  that 
differences  subsisted  between  the  husband  and  wife,  and  that  they  had 
agreed  to  live  apart,  and  that  the  husband  had  agreed  to  give  to  trustees, 
ibr  the  benefit  of  the  wife,  a  life-annuity  for  her  separate  maintenance,  wit«> 
oessed,  that,  in  consideration  of  10^.  paid  by  each  of  the  trustees  to  the 
husband,  and  of  the  covenants  thereinafter  contained,  the  husband  granted 
to  the  trustees  a  life-annuity  of  200/.  for  the  benefit  of  the  wife :  the  deed, 
amongst  other  covenants,  contained  one  by  the  trustees  to  indemnify  the 
husband  from  the  debts  of  the  wife :  and  it  was  held  that  this  deed  did  not 
require  enrolment  under  the  53  G.  3,  c.  141,  s.  2.  [Maule,  J.  It  would 
be  estremely  difficult  to  describe  the  consideration  given  for  this  annuity — 
as  it  is  caUed — under  the  column  of  the  memorial  headed  <<  Consideration, 
and  how  paid."]  It  would  be  absolutely  impossible.  In  Cumberland  y. 
Kelley,  3  B.  &  Ad.  602,  in  the  absence  of  fraud,  it  was  held  that  the  grant 
of  an  annuity,  in  consideration  of  a  transfer  of  government  stock  firom  the 
grantee  to  the  grantor,  need  not  be  registered  under  the  17  G.  3,  c.  26: 
and  Pabke,  J.,  said :  «  On  these  pleadings  we  must  intend  that  the  annuity 
deed  was  of  a  kind  not  requiring  enrolment,  for  that  the  granting  of  the  an- 
nuity was,  on  the  part  of  the  *grantor,  a  bandjide  purchase  of  333/.  r«77i 
three  per  cent,  consols.  If  his  object  had,  infact,  been  to  raise  money, 
the  case  might  have  been  different;  but  that  does  not  appear.  The  terpi 
'(pecuniary  consideration,"  in  sect.  8  of  the  statute,  is  sufficiently  explamed, 
by  Crespigny  v.  Wittenoomj  4  T.  R.  790,  to  mean  money,  or  such  securities 
for  money  as  bills  or  notes ;  and  that  construction  is  supported  by  HuJUon  v. 
leiais,  5  T.  R.  639,  and  Horn  v.  Horn,  7  East,  529,  3  J.  P.  Smith,  522, 
and  the  cases,  upon  the  subsequent  annuity  act,  of  James  v.  James,  2  Bro. 
&  B.  702,  5  J.  B.  Moore,  479,  and  Tetley  v.  TeOey,  4  Bingfa.  214, 
12  J.  B.  Moore,  441.  Upon  these  pleadings,  the  present  case  is  not  dis* 
tinguishable,  in  principle,  from  those ;  and  therefore  I  think  the  deed  is  not 
void  for  want  of  a  memorial."  If  a  by-gone  debt  could  be  considered  as 
a  pecuniary  consideration,  it  is  difficult  to  conceive  why  a  transfer  of  stock, 
which  is  a  debt  (a)  due  from  the  state  to  the  individual  holder,  should  not 

(a}  The  pajiaiiit  of  which  is  dttavd  to  loqg  •■  the  itete  ^oof^t  lo  paj  the  interwt 
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likewise  be  so.  Frost  v.  Frosty  3  B.  &  Ad.  612,  n.,  howeTer^  is  expresdj 
in  point.  There,  A.  being  indebted  to  B.,  it  was  agreed  between  &em| 
that,  in  lieu  of  payment  of  this  amount  due,  A.  should,  by  bond,  secure  tbe 
payment  of  an  annuity  to  B.'s  widow,  after  his  decease,  during  the  joint 
lives  of  A.  and  the  widow:  B.  died  in  1825,  and  in  1828  A.  executed ao 
annuity  deed  pursuant  to  die  agreement :  and  it  was  held  that  the  deed  did 
not  require  enrolment  under  the  53  G.  3,  c.  141. 

The  12tb  section  of  the  statute  4  Ann.  c.  16,  enacts,  that  «  where  any 
action  of  debt  shall  be  brought  upon  any  single  bill,  or  where  action  of 
debt,  or  scire  facias^  shall  be  brought  upon  any  judgment,  if  the  defend- 
ant hath  paid  the  money  due  upon  such  bill  or  judgment,  such  payment 

*7721     ^^''  ^°^  ™^y  ^^  pleaded  in  bar  of  such  ^action  or  suit ;  and,  where 
-*    an  action  of  debt  is  brought  upon  any  bond  which  hath  a  condition 
or  defeazance  to  make  void  the  same  upon  payment  of  a  lesser  sum  at  a 
day  or  place  certain,  if  the  obligor,  his  heirs,  executors,  or  administraton, 
have,  before  action  brought,  paid  to  the  obligee,  his  executors  or  administra- 
tors, the  principal  and  interest  due  by  tbe  defeazance  or  condition  of  such 
bond,  though  such  payment  was  not  made  strictly  according  to  the  condi- 
tion or  defeazance,  yet  it  shall  and  may  nevertheless  be  pleaded  in  bar  of 
such  action,  and  shall  be  as  effectual  a  bar  thereof  as  if  the  money  had 
'j.     been  paid  at  the  day  and  place  according  to  the  condition  or  defeazance, 
and  had  been  so  pleaded."    The  object  of  the  legislature  evidently  was,  to 
meet  the  case  of  an  ordinary  money  bond,  with  a  penalty,  conditioned  br 
the  payment  of  a  lesser  sum  on  a  day  certain :  it  contemplates  the  case  of 
a  payment  that  shall  be  a  complete  answer  to  the  demand — a  complete  sat^ 
faction  and  discharge  of  the  security  sued  upon.    Now,  here,  it  is  not  pre- 
tended that  the  principal  has  been  paid,  or  that  all  the  interest  has  been 
paid  according  to  the  condition.    The  bond  is  conditioned  for  the  payment 
of  interest  upon  the  2000/.,  at  5/.  per  cent.,  half-yearly  during  the  lives  of 
the  obligee  and  his  wife ;  and  is  to  be  in  full  force,  and  the  debt  is  to 
revive,  in  case  of  failure  in  payment  of  any  part  of  the  interest  for  twenty- 
eight  days  next  after  each  half-yearly  payment  shall  have  become  due,  and 
shall  have  been  demanded.    In  order  to  render  the  obligor  liable  to  pay 
the  principal  sum,  on  de&ult  in  payment  of  interest,  it  was  not  necessary  that 
it  should  have  been  demanded  within  the  twenty-eight  days ;  and  the  plea 
does  not  negative  a  demand  after  the  expiration  of  the  twenty-eight  days. 
All  conditions  are  to  be  construed  strictly,  as  against  the  obligor :  it  is  fe 
him  to  make  out  a  good  defence  in  point  of  law,  and  a  good  compliao^^ 

*7731  ^  P^"^^  ^^  ^^^^  ^^^  ^^  terms  of  the  ^defeazance.  The  plea  is 
clearly  bad,  in  substance  and  in  form. 
ByleSf  Serjt.,  contra.  This  case  is  within  the  veiy  mischief  the  annaitf 
acts  were  framed  to  prevent.  This  is,  in  effect,  if  not  in  terms,  a  grant  of 
an  annuity :  and  it  is  no  objection  that  the  consideration  is  a  by-gone  debt: 
Shove  V.  Webb,  1  T.  R.  732;  ExparU  Fallon^  6  T.  R.  283;  Kelfr"^ 
brosse,  7  T.  R.  651.    In  Ex  parte  Fallon,  Lord  Kenyon  said  :'<  The  gie>t 
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anifiohief  intended  to  be  provided  against  by  the  legislature  in  this  act, 
17  G.  3,  c.  26,  s.  3,  was,  the  fraud  and  circumvention  of  those  who  took 
advantage  of  the  necessities  of  distressed  persons  desirous  of  taking  up 
money  upon  annuities,  by  putting  of  goods  upon  the  latter  at  their  own 
price,  instead  of  money ;  which  goods  they  were  afterwards  to  dispose  of 
at  considerable  loss.     For  this  reason,  the  legislature  required  that  the  con- 
sideration should  be  in  money,  and  not  in  goods.     But  it  is  not  necessary, 
nor  was  it  ever  intended,  that  the  money  should  be  actually  told  down  at 
the  time  of  the  grant.^'   And  in  Kelfe  v.  ^mbrosse^  it  was  held  that  money 
lent  and  paid  at  different  times,  for  the  education  and  advancement  of  the 
defendant,  is  a  good  consideration  for  the  grant  of  an  annuity  within  the 
17  G.  3,  c.  26,  s.  3.  And  the  same  learned  judge  said:  <<  The  legislature 
did  not  intend  to  prohibit  a  debtor  granting  an  annuity  for  a  debt  fairly  and 
honestly  contracted,  which  the  debtor,  perhaps,  may  have  no  means  of  pay* 
hig  but  by  granting  an  annuity."    And  Ashhobst,  J.,  said:  <(This  act  of 
parliament  was  made  for  the  protection  of  necessitous  persons ;  but  it  was 
never  meant  to  extend  to  an  annuity  granted  for  a  fair  and  honest  considera- 
tion.    The  legislature  only  intended  to  prohibit  the  granting  of  annuities  in 
consideration  of  goods,  sold  at  an  advanced  price,  ^instead  of  mo*     r«774 
ney :  but,  where  an  annuity  is  granted  for  a  money  consideration,  it  is 
not  necessary  that  the  money  should  be  paid  down  at  the  instant.'*   [Cress* 
WELL,  J.   What  is  the  purchase-money  the  grantor  gets  as  the  consideration 
for  this  annuity  ?]  2000/.   [Cresswell,  J.   No.   All  he  gets  is  the  forbear* 
ance  of  a  debt  of  2000/.]    That  clearly  is  a  pecuniaxy  consideration  within 
the  mischief  which  the  annuity  acts  were  intended  to  meet.     [Maule,  J. 
You  seem  to  assume  that  a  sum  payable  annually  is  an  annuity.   Where  do 
you  find  such  a  definition  of  an  annuity  ?]   <<  An  annuity  is  a  yearly  pay- 
ment of  a  certain  sum  of  money  grante<l  to  another  in  fee,  for  life  or  years, 
charging  the  person  of  the  grantor  only :"  Co.  Litt.  144  b.     So,  in  Fitz- 
herbert's  Natura  Brevium,  151,  A.,  it  is  said:  <(A  writ  of  annuity  lieth 
where  a  roan  granteth  unto  another  a  yearly  rent  for  life,  or  for  years,  or  in 
fee,  out  of  his  lands,  or  out  of  his  coffers,  or  to  receive  from  his  person, 
yearly  at  a  certain  day."     Covenant  would  lie  upon  this  bond:  Comyns's 
Digest,  tide  Covenant^  (A.  2,)  citing  Ca.  Ch.  294. 

As  to  the  third  plea — the  statute  4  Ann.  c.  16,  is  clearly  applicable  to  an- 
nuity-bonds. In  Bridges  v.  Williamsonj  2  Stra.  814,  and  Bonqfotis  v.  Rybaij 
3  Burr.  1370,  bonds  for  payment  of  money  by  instalments  were  held  to  be 
within  sect  13.(a)  In  the  latter  case  Lord  Mansfield  says:  " This  act  of 
parliament  reforms  in  some  instances  an  erroneous  course  of  proceeding  in 
the  courts  of  law  and  equity,  which  ought  never  to  have  prevailed,  and 

(a)  Which  enacts,  ■.  13, « that,  if  at  any  time  pending  an  action  upon  any  auch  bond  with 
a  penalty,  the  defendant  ahall  bring  into  the  court  where  the  action  shall  be  depending,  all  tha 
pineipal  money  and  interest  due  on  such  bond,  and  also  all  such  costs  as  have  been  expended 
ui  any  suit  or  suits  in  law  or  equity,  upon  such  bond,  the  said  money  so  brought  in  shall  h« 
deemed  and  taken  to  be  in  iuU  satisfaction  and  discharge  of  the  said  bond ;  and  the  court  shall 
sod  may  give  judgment  to  discharge  crery  such  defendant,  of  and  from  the  same,  accordingly.'* 
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rrjK-]    vluch  the  ^courts  themselves  might,  and  ought  to,  have  remedied, 
''    but  did  Bot.    Therefore,  it  should  not  only  have  the  most  Kbertd 
construction,  but  the  courts  ought  to  exercise  their  own  authority  to  extend 
the  spirit  and  reason  of  this  parliamentary  interposition  (for  the  easier, 
speedier,  and  better  advancement  of  justice,'  to  cases  not  mentioned  in  the 
act."    The  same  learned  judge,  in  Wyllie  y.WUkes^  2  Dougl.  519,  sajrs: 
<<  This  is  a  remedial  law ;  and,  if  a  case  is  within  the  mischief,  the  remedj 
ought  to  extend  to  it.    I  should  have  thought,  therefore,  that  payment  after 
the  day  might  be  pleaded  to  an  action  on  an  annuity-bond.     In  the  case  of 
Webster  v.  Bannister^  2  Dougl.  393, — as  far  as  it  was  necessary  to  consider 
the  point, — we  were  all  inclined  to  think,  that,  even  without  an  express 
agreement  to  give  further  time,  the  receipt  of  the  money  after  the  day  would 
have  been  sufficient."   [Tindal,  C.  J.  Is  this  a  bond  for  payment  of  mooej 
by  instalments  ?    And,  if  it  is,  does  the  case  necessarily  fisJl  within  the 
twelfth  section  of  the  statute,  because  it  may  be  within  the  thirteenth  ?]  Tbt 
bond  is  for  payment  of  certain  sums  of  money  periodically :  it  makes  do 
difference  that  those  sums  are  called  interest.    The  thirteenth  section  may 
well  be  used  for  the  purpose  of  explaining  the  meaning  of  the  twelfth. 
[Tindal,  C.  J.   The  twelfth  section  says  that  a  payment  after  the  day  most 
be  a  payment  of  principal  and  interest.    Is  this  a  plea  of  payment  of  princh 
pal  and  interest?]    The  words  of  the  act  are,  «  principal  and  interest  d<e." 
Here,  the  plea  alleges  that  all  that  was  due  for  interest  has  been  paid^ 
[Cresswell,  J.    The  lesser  sum,  contemplated  by  the  act,  is  principalf 
not  interest.    Maule,  J.     I  do  not  see  how  the  defendant  can  bring  him- 
self within  the  statute  of  Anne,  without  showing  payment  of  the  2000/.]  Ihe 
*7761    ^^^''  ^'^^^  ^^^  ^"^  ^°^^  default  in  payment  of  the  ^interest  br 
twenty-eight  days,  and  demand  made.     [Maule,  J.    The  pajmeot 
is  to  be  made  within  twenty-eight  days,  whether  demanded  or  not.   It  is 
essential  to  the  construction  you  are  seeking  to  put  upon  the  conditioo,  that 
the  2000/.  is  a  penally.]  It  is  in  the  nature  of  a  penalty.   In  Hodgkmson  r. 
Wyatty  1  D.  &  L.  668,  it  was  held  that  the  4  Ann.  c.  16,  s.  12,  applies  to 
cases  where  payments  of  interest  are  made  after  the  days  appointed,  as 
well  as  to  payments  of  principal. 

Manning  J  Serjt.,  was  heard  in  reply.  Cur,  ado.  wit 

.  Tindal,  C.  J.  I  am  of  opinion  that  the  contract  stated  in  the  condition 
of  the  bond  declared  on  in  this  cast,  is  not  a  grant  of  an  annuity  within tbe 
statutes,  and,  therefore,  that  no  memorial  was  required  to  be  enrolled:  the 
plaintiff,  consequently,  is  entitled  to  judgment  on  the  second  plea.  ^^ 
have  no  right  to  take  into  our  consideration  any  extrinsic  circumstances,  for 
the  purpose  of  putting  a  different  construction  upon  the  contract  of  toe 
parties  from  that  which  upon  the  face  of  it  belongs  to  it.  It  is  sufficient  to 
advert  to  the  recital  of  the  agreement  in  the  condition,  which  is,  that  the 
defendant  was  indebted  to  the  plaintiff*  in  2000/.,  and  that  the  plaintiflM 
at  the  request  of  the  defendant,  agreed  to  accept  and  take  from  the  defiai^' 
ant,  interest  for  the  same  at  the  rate  of  5/.  per  ant.  per  onmoih  W^ 
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duxing  the  lives  of  the  plaintiff  and  his  wife,  at  such  times  and  in  such  man- 
ner as  thereinafter  mentioned,  in  full  satisfaction  and  discharge  of  the  said 
debt  of  2000/.,  provided  the  same  were  regularly  paid.     There  was  pro- 
bably  some  relationship  between  the  parties ;  and  the  obligee  was  content^ 
provided  he  received  the  interest  ^regularly,  to  forego  the  principal.     r*n^ 
By  the  contract,  the  obligor,  who  before  was  liable  for  2000/.  and    '- 
interest,  gets  a  condonation  of  the  principal  upon  condition  that  he  regularly 
pays  the  interest.     How  can  that  be  called  a  grant  of  an  annuity?    It  cer- 
tainly is  a  contract  that  is  immeasurably  distant  from  those  which  it  was  the 
object  of  the  annuity  acts  to  provide  for.    In  the  case  of  an  annuity,  the 
money  advanced  is  irrecoverably  gone ;  nothing  is  forthcoming  to  the  grantee 
but  the  stipulated  annual  payments.    That  is  not  the  case  here ;  for,  the 
agreement  is,  that,  if  the  interest,  or  any  part  thereof,  shall  remain  unpaid 
for  the  space  of  twenty-eight  days,  demand  thereof  having  been  made,  the 
bond  shall  remain  in  force.     Winter  v.  Mau^leyy  2  B.  &  Aid.  802,  seems 
to  be  an  authority  to  shpw  that  this  is  not  an  annuity  within  the  meaning 
of  the  statutes.    If  it  were  necessaiy  to  go  further,  there  is  the  diflkulty — 
that  has  been  adverted  to  by  my  brother  Maule— of  filling  up  the  column 
in  the  memorial  that  is  headed  <<  consideration,  and  how  paid.''    Admitting, 
for  the  sake  of  argument,  that  an  annuity  granted  for  a  bygone  considera- 
tion may  require  enrolment,  at  least  it  must  be  such  a  debt  as  may  be 
accnrately  described.    For  these  reasons  I  am  of  opinion  that  this  is  not  an 
annuity  within  the  statutes  17  G.  3,  c.  26,  and  53  G.  3,  c.  141.    As  to  the 
third  plea, — which  is,  in  substance,  solvit  ad  diem  as  to  one  payment,  and 
sohii  post  diem  as  to  the  other, — it  appears  to  me  that  the  defendant  has 
not  inserted  therein  sufficient  to  bring  it  within  the  statute  4  Ann.  c.  16.    It 
is  quite  consistent  with  the  plea  that  the  money  was  demanded  before  the 
payment  was  made;  and  therefore  the  plea  does  not  negative  that  the 
defendant  had  become  liable  for  the  2000/.;  and  the  statute  does  not 
authorize  a  payment  post  diemj  unless  all  is  paid  that  has  become     r*f^ 
*due.    Upon  this  plea,  also,  I  think  the  plaintiff  is  entitled  to 
Judgment* 

CoLTBCAK,  J.  I  am  far  from  saying  that  there  might  not  be  a  bond  in  the 
present  form,  within  the  annuity  acts.  But  this  is  a  transaction  of  a  naturp 
totally  different  from  those  contemplated  by  those  acts.  Here  there  was  no 
advance  of  money  at  all.  I  have  great  doubts  as  to  whether  an  annui^  * 
granted  for  a  bygone  consideration  is,  in  any  case,  within  the  statutes. 
Kdfe  V.  .Bntbfossey  7  T.  R.  551,  where  the  point  arose,  cannot  be  con- 
sidered to  have  decided  it.  Ashhurst,  J.,  seems  to  have  been  of  the 
opinion  to  which  I  incline :  for,  he  says :  <<  This  act  of  parliament  (a)  was 
made  for  the  protection  of  necessitous  persons ;  but  it  was  never  meant  to 
extend  to  an  annuity  granted  for  a  fair  and  honest  consideration.  The 
legislature  only  intended  to  prohibit  the  granting  of  annuities  in  considera* 
tioB  of  goods  sold  at  an  advanced  price  instead  of  money;  but,  where  an 

(A)  17  Geo.  3,  6  S6. 
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annuity  is  granted  for  a  money  consideration,  it  is  not  necessary  that  the 
money  should  be  paid  down  at  the  mstant."  Independently,  however,  of 
that,  looking  at  the  condition  of  this  bond,  it  amounts  to  nothing  more  than 
this,  that,  in  consideration  of  the  due  payment  of  the  interest,  the  obligee 
consents  to  forego  the  principal  debt.  It  appears  to  me  that  this  is  not  sach 
a  grant  of  an  annuity  as  requires  enrolment.  As  to  the  question  upon  the 
statute  of  Anne,  it  will  be  proper  to  advert  to  the  observation  reported  to 
have  been  made  by  PArrfisoir,  J.,  in  Hodgldnson  v.  Wyatt^  1  D.  &  L  668; 
for,  if  the  defendant  in  this  case  meant  to  avail  himself  of  that  statute,  be 
should  have  pleaded  payment  of  the  2000/.  The  proviso  for  payment  U 
that  sum,  is  not  in  the  nature  of  a  penalty,  but  is  a  clause  introduced  meidj 
*7791  *^^^  ^^^  purpose  of  preventing  the  obligor  from  praying  in  aid  the 
payments,  made  on  account  of  interest,  in  reduction  of  the  prio- 
eipal. 

Maule,  J.    I  also  am  of  opinion  that  the  plaintiflfis  entitled  to  judgment 
upon  both  pleas.    This  is  an  action  of  debt  on  a  bond,  the  condition  of 
which  is  set  out  on  oyer.    It  appears  that  the  transaction  was  of  this  de- 
scription : — The  defendant  being  indebted  to  the  plaintiflfin  the  sum  of  200(M., 
the  latter  agreed  to  forbear  to  demand  payment  so  long  as  the  former  shoold 
punctually  make  the  half-yearly  payments  of  interest  thereby  reserved;  and, 
further,  that,  if  the  obligor  continued  duly  to  pay  such  interest  duriif  the 
respective  lives  of  the  plaintiflT  and  his  wife,  the  principal  debt  should  be 
altogether  remitted.    Such  being  the  nature  of  the  transaction,  the  £nt 
question  is,  whether  it  amounts  to  a  grant  of  an  annuity  of  100/.  a  year 
within  the  statutes.    That  it  is  not,  in  terms,  a  grant  of  an  annuity,  is  clear; 
though  I  agree,  that,  if  it  were  so  in  substance,  it  would,  notwithstanding, 
be  within  the  provisions  regulating  dealings  of  that  description.    The  dr- 
4nimstance,  however,  of  the  transaction  not  being  precisely  within  the  terms 
.of.  the  annuity  acts,  renders  it  necessary  for  the  defendant  to  show  that  it  ii 
clearly  within  the  mischief  which  those  acts  were  designed  to  remedy.  Tbe 
mischief  contemplated  was,  the  making  of  improvident  bargains  by  needy 
persons,  in  order  to  raise  money  to  meet  present  necessities.    This  trans- 
action is  as  far  removed  from  that  as  can  well  be  conceived.    There  vasa 
previously  existing  debt  of  2000/.  due  from  the  obligor.    He  contracts  to 
do  nothing  that  amounts  to  an  excessive  consideration  for  the  advantage  be 
is  to  obtain.    He  was  clearly  liable  for  the  2000/.,  and,  if  there  had  been  a 
demand  of  the  debt,  he  was  also  liable  for  interest.    The  creditor  agrees 
^SG1    ^^^  ^^  ^^^  ^^^  ^^^  principal  at  all,  provided  *the  interest  is  punctoiOf 
^    paid  during  his  own  and  his  wife's  lives.    In  substance  and  effect, 
therefore,  it  is  a  gifl  to  the  defendant.    The  transaction  is  neither  within  the 
spirit  nor  the  words  of  the  annuity  acts ;  and  consequently  the  objection  to 
the  first  plea  fails. 

As  to  the  second  plea — ^the  condition  of  the  bond  is,  that,  if  the  oeTeod- 
ant  shall  pay  50/.  each  half  year,  and  within  twen^«eigfat  days  next  after  Ae 
fame  shall  become  payable^^  the  boad  shall  not  be  put  in  force  at  al;  M 
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that,  in  case  of  failure  in  payment  of  all  or  any  part  of  the  said  interest,  fov 
the  space  of  twenty-eight  days  next  after  each  or  any  half-yearly  paymeL 
of  such  interest  shall  become  due,  the  same  having  been  demanded  by  note 
in  writing^  or  otherwise,  the  bond  is  to  remain  in  full  force.    The  con- 
sideratioQ  then  goes  on  to  state,  that,  «in  case  of  failure  in  making  the 
several  payments  aforesaid,  or  any  of  them,  within  the  respective  times  afore- 
said,  this  bond,  or  any  payment  or  payments  made  under  the  same,  shall  not 
be  construed  or  taken  as  a  discharge  of  the  said  debt  or  sum  of  20Q0/.,  or 
any  part  thereof,  but  the  same  shall  forthwith,  and  immediately  after  such 
default  shall  happen,  become  due  and  payable."     If  there  is  a  demand  and 
non-payment  for  twenty-eight  days,  the  bond  is  to  remain  in  force  as  an  ab- 
solute bond  for  2000/.    In  order  to  make  a  good  defence,  it  was  for  the 
defendant  to  show  that  such  a  state  of  things  had  not  arisen.     This  he  has 
not  done.     On  the  contrary,  the  plea  shows  that  the  alternative  provided  for 
by  the  condition  has  arisen ;  and,  in  order  to  make  it  a  good  plea  of  solvU 
post  dieniy  (supposing  the  statute  of  Anne  to  apply  at  all,)  the  defendant 
^ould  have  alleged  that  he  paid  the  2000/.    Not  having  done  so,  this  plea 
likewise  is  bad. 

Ceesswcll,  J.    I  am  entirely  of  the  same  opinion.    The  transaction  in 

question  is  clearly  not  within  the  ^annuity  acts.     Taking  the  bond    r«7o-f 

as  it  is  set  out,  it  is  an  ordinary  money  bond,  the  condition  of  which,     '' 

reciting  that  the  obligor  is  indebted  to  the  obligee  in  2000/.,  stipulates  for 

(he  payment  half-yearly  of  interest  thereon :  there  is  nothing  to  show  that 

any  other  than  lawful  interest  is  stipulated  for.     It  is  further  agreed,  that,  if 

the  obligor  shall  duly  pay  the  interest  half-yearly  during  the  lives  of  the 

obligee  and  his  wife  and  the  life  of  the  sun'ivor  of  them,  the  bond  shall  be 

void.     What  is  it,  then,  that  is  parted  with  as  the  consideration  for  the  aiw 

nuity?    There  was  a  pre-existing  debt.    Is  that  parted  with?    Certainly 

not.    The  creditor  agrees  to  forbear  to  demand  the  debt,  provided  5  per 

ceni.  interest  is  regularly  paid  each  half-year.    The  debt  is  not  cancelled ; 

it  is  to  revive  in  case  of  fifiilure  on  the  part  of  the  debtor  in  payment  of  the 

interest  in  the  manner  stipulated  for ;  and  the  condition  expressly  provides, 

that,  « in  case  of  failure  in  making  the  several  payments  aforesaid,  or  any 

of  them,  within  the  respective  times  aforesaid,  the  bond,  or  any  payment  or 

payments  made  under  the  same,  shall  not  be  construed  or  taken  as  a  dis* 

charge  of  the  said  debt  or  sum  of  2000/.,  or  any  part  thereof,  but  the  same 

shall  forthwith  and  immediately  after  such  default  shall  happen,  become  due 

and  payable  to  the  obligee,  his  executors,"  &c.    It  was  perhaps  necessary 

to  introduce  that  clause,  to  make  it  more  clear  that  the  half-yearly  payments 

were  payments  of  interest  only.    This  shows  that  the  original  debt  remains* 

The  transaction,  therefore,  is  neither  within  the  terms'  nor  the  spirit  of  the  an- 

iiuity  acts.    In  Cumberland  v.  Kelleyj  3  B.  &  Ad.  602,  there  are  strong  ob* 

servations  by  Littledale,  J.,  and  Parke,  J.,  to  show  the  inclination  of 

their  opinions  to  be,  that  a  by-gone  debt  cannot  properly  be  the  consideniF 

tion  for  the  grant  of  an  annuity  requiring  enrolment.      Independently! 

2s2 
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*7821    ^^^^^^^^9  ^  ^^^  question,  there  is  nothmg  to  show  ttiat  this  trans- 
action  was  in  fact  any  other  than  upon  the  fiiee  of  the  condilioa  it 
purported  to  be. 

As  to  the  oAer  point — ^the  defendant  seeks  to  avail  himself  of  the  strivte 
4  Ann.  c.  16,  by  showing  payment  of  the  second  half-year's  interest  after 
the  expiration  of  the  twenty-eigfat  days.  He  does  not,  howerer,  allege  pay- 
ment  of  the  3000/.;  and  therefore  that  plea  afibrds  no  answer  to  the  aedoD. 

Judgment  for  the  plaiiitiff. 


STEAD  v.  FOYER  and  Another.    May  30. 

To  a  count  by  A.  agMUift  B.  for  goodt  mU  and  deliTered,  B.  pleaded,  aa  to  4il,  paiedi  &t; 
that  on  a  certain  day,  at  the  request  of  A.,  he  delivered  to  C,  for  A.,  certain  goodi;  thit  it 
waa  « then,"  to  wit,  on  the  day  and  year  afomaid,  in  eooaderation  tlieteo^  afveed  betven 
A.  and  B.  that  A.  ehonid  aooept  such  delirery  to  C.  in  fuU  aatiefiiction  and  diiebaip  of  ^ 
premiaea  as  to  the  4/.,  dbc,  and  that  A*  did  **  then"  accept  auch  delivery  in  full  MtidtetiM 
and  discharge : — Held,  on  special  demurrer  for  ambiguity,  that  the  plea  waa  bad,  iosaDoek 
as  it  might  mean  either  that  the  agreement  to  aooept  the  delivery  of  the  goods  to  C.  in  mlm 
taction  took  place  at  the  tame  time  as  the  delivery,  or  at  a  tubttquent  period, 

AssuMPsrr.  The  first  count  charged  the  defendants  with  refuangto 
accept  a  quantity  of  wooden  blocks  for  paving,  pursuant  to  an  agreement 
The  second  count  stated  that  the  defendants  were  indebted  to  the  pbintiff 
in  2000^.  for  the  price  and  value  of  goods  sold  and  delivered  by  the  phiotiff 
to  the  defendants  at  their  request,  (a) 

Plea — as  to  4^.,  parcel  of  the  moneys  in  the  second  count  mentioned, 
fcc. — ^that,  after  the  making  of  the  promises  in  that  count  mentioned,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  4th  of  Janoaiy,  1844, 
*7831    ^^  defendants,  at  the  request  and  by  the  ^direction  of  the  plmotf, 
delivered  to  one  W.  Kerr,  for  the  plaintiff,  a  large  quantity  of  pai^S 
blocks,  to  wit,  10,000  paving  blocks,  being  parcel  of  the  said  gtxNb  and 
dhattels  in  the  second  count  mentioned  to  have  been  sold  and  delivered  by 
the  plaintiff  to  the  defendants,  and  it  was  ihen^  to  wit,  on  the  day  and  year 
aforesaid,  and  before  the  commencement  of  the  suit,  in  consideration  thereof, 
Agreed  by  and  between  the  plaintiff  and  the  defendants,  that  the  plainbff 
should  accept  such  delivery  to  the  said  W.  Kerr  in  full  satisfiictiGn  and  dia- 
eharge  of  the  promises  in  the  second  count  mentioned  as  to  the  said  sttD  « 
4/.,  parcel,  &c.,  and  of  all  damages  by  him  sustained  by  reason  of  the  noft* 
performance  thereof;  and  that  the  plaintiff  did  then  accept  such  deliveiy,  0 
full  satis&ction  and  discharge  of  the  promises  and  damages  aforesaid— ^^ 
fication. 

Special  demurrer,  assigning  for  causes,  <<  that  the  plea  neither  traveiseS) 
nor  sufficiently  avoids,  the  causes  of  action  to  which  it  is  pleaded;  that  i 
is  not  averred,  nor  doth  it  sufficiently  appear,  in  or  by  the  said  plea,  bow, 
m  what  manner,  or  under  what  circumstances,  the  defendant,  by  tbe  d^ 

(a)  As  to  the  request,  see  1  Menu,  dt  Gr.  265,  (6),  IS  M.  dt  W.  799. 
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tireiy  to*  the  said  W.  Kerr  of  the  paving-blocks  therein  menttoned,  became 

or  was  discharged  from  his  promises,  or  the  causes  of  action^  therein  pleaded 

to ;  that  the  plea  doth  not  sufficiently  aver  or  show,  or^  if  it  does  aver  or 

ahowy  shows  only  by  aigument  and  inference,  that  the  said  blocks  were 

delivered  by  the  defendants  to  the  said  W.  Kerr,  or  the  plaintiflf,  in  accord 

and  satis&ction  of  the  promises  or  causes  of  action,  or  after  or  in  pursuance 

of  the  alleged  agreement,  or  whai  anmectionf  if  any^  there  woe  between  tim 

9aid  deUcery  and  agreement;  that  the  plea  does  not  aver,  or  state,  with 

sufficient  certainty  any  consideration  or  value  for  the  plaintiff's  entering 

into  the  said  agreement,  or  that  the  said  blocks  were  of  any  value ;  that  the 

said  plea,  if  good  at  all,  is  only  good  as  a  roundabout  *plea  of    r*7o^ 

accord  and  satis&ction,  and  ought  to  have  followed  the  usual  and 

approved  form  of  such  a  plea,  by  stating  a  delivery  and  acceptance  in  satis* 

£EM;tion,  and  it  savours  of  novel  and  strange  device,  and  is  calculated  to 

perplex  the  plaintiff  in  replying  thereto." 

Joinder  in  demurrer. 

Channellj  Serjt.,  in  support  of  the  demurrer.    The  plea  in  question  is 
not  a  plea  of  accord  and  satisfaction  in  the  ordinary  form  ;  it  states  that  the 
defendant  delivered  the  goods  in  satisfaction,  but  it  does  not  go  on  to  allege 
that  the  plaintiff  accepted  them  in  satisfaction.    And,  the  plea  being  in  dis- 
charge, the  plaintiff  could  not  reply  de  injurid  ;  he  is  consequently  exposed 
to  a  difficulty  to  which  he  ought  not  to  be  subjected.     [Tindal,  C.  J.  The 
plea  states  that  the  goods  were  delivered  to  Kerr  for  the  plaintiff  and  at  his 
request,  and  that  it  was  ihen^  that  is,  at  the  same  time,  agreed  between  the 
plaintiff  and  defendant  that  the  plaintiff  should  accept  such  delivery  in 
satisfaction.    The  plaintiff  might  have  replied  that  he  did  not  accept  the 
delivery  to  Kerr  in  satisfaction.]    If  the  plea  had  pursued  the  ordinary 
form,  the  whole  might  have  been  put  in  issue.     [Tixdal,  C.  J.,  referred  to 
Peytae^s  case,  9  Co.  Rep.  80  b,  where  the  rule  is  thus  laid  down : — «<  The 
best  and  most  secure  form  of  pleading  of  an  accord,  is,  to  plead  it  by  way 
of  satisfaction,  and  not  by  way' of  accord ;  for,  if  he  pleads  it  by  way  of 
accord,  he  ought  to  plead  the  precise  execution  thereof  in  the  whole,  and 
if  he  fails  in  any  part  thereof,  his  plea  is  insufficient ;  but  by  way  of  satis- 
faction he  shall  plead  no  more  than  that  the  defendant  paid  the  plaintiff 
U.  lOs.  in  full  satisfaction  of  the  same  action,  which  the  plaintiff  received, 
&c. ;  judgment,  if  action.    And  this  is  well  approved  by  the  book  in 
19  H.  6,  *29  b,(a)  in  a  writ  of  foi^er  of  false  deeds.    Markhamj    r^fvoR 
Serjt.,  for  the  defendant,  (taking)  by  protestation  that  he  did  not 
fi^r^e,  for  plea  said  that  the  defendant  gave  the  plaintiff  a  gallon  of  wine  in 
satisfaction  of  the  action,  which  gallon  of  wine  the  plaintiff  accepted,  &c. ; 
judgment,  if  action.     And  then  Fartescwe^  Serjt.,  of  counsel  with  the  plain* 
^t  It  is  no  plea,  unless  you  say  that  there  was  an  accord  betwixt  the 
plaintiff  and  defendant,  &c.(i)    Newtok,  the  Chief  Justice,  who  gave  the 

(a)  M.  19  H.  6,  ib.  29,  pi.  63. 

(6)  Markham  aoiwered,  « I  ihall  My  no  moie." 
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rale  in  the  case :  It  is  the  best  pleading  as  MarlAam  has  pleaded,  in  B17 
opinion,  and  substantial  enough ;  for,  if  he  has  given  the  plaintiff  a  giBon 
of  wine  for  the  same  trespass,  which  the  plaintiff  has  received,  what  would 
you  then  ?  &c.  And  afterwards  Forteacue  denied  the  receipt  of  the  gillon 
of  wine  in  satisfaction  of  that  trespass.'^]  The  plea  should  have  stited 
expressly,  or  by  necessary  implication,  that  the  goods  were  delivered  and 
accepted  in  satisfaction.  It  is,  at  all  events,  ambiguous  in  the  point  asagaed 
as  a  ground  of  demurrer ;  for,  the  word  <«  then"  may  refer  to  a  period  sub- 
sequent to  the  delivery.(a) 

BykSj  Serjt.,  contra.  The  plea  in  ques^on  is  a  good  plea  in  satisfaction. 
It  alleges  that  the  goods  were  delivered  at  the  request  of  the  plaintiff,  tbt 
it  was  agreed  between  the  plaintiff  and  the  defendants  that  the  plaintiff 
should  accept  such  delivery  in  satisfaction,  and  that  the  plaintiff  did  dieik 
accept  such  delivery  in  full  satisfaction  and  discharge.  The  plea,  therefore, 
has  all  the  elements  of  a  good  plea  of  accord,  in  the  form  approved  by 
Lord  Coke,  in  Peyioe^s  case.  [Cresswell,  J.  Consistently  with  this 
plea,  there  may  have  been  no  agreement  at  the  time  of  the  delivery  of  the 
^^^^^•.  goods.]  Nor  is  it  ^necessary  that  there  should  be.  The  plaintiff 
■I  is  under  no  such  difficulty  as  to  his  replication  as  is  suggested:  be 
might  have  replied  that  there  was  no  delivery  and  no  acceptance  in  satis- 
fiiction.  The  word  <<  then"  means  contemporaneously,  which,  in  Tkorn* 
ton  v.  JenynSj  1  Mann.  &  Gr.  166,  1  Scott,  N.  R.  52,  was  held  to  be  the 
fair  and  reasonable  construction  of  the  word.  [Maule,  J.  That  was  oa 
general  demurrer:  here,  however,  the  ambig^iity  is  stated  as  a  cause  of 
special  demurrer.]  It  is  usual  in  pleading,  where  reference  is  intended  to 
be  made  to  something  subsequent,  to  allege  it  to  have  occurred  « after- 
wards." The  word  «then"  is  insensible  unless  it  pomts  to,  somethinf^ 
contemporaneous. 

TiNDAL,  C.  J.  I  certainly  thought,  and  do  still  think,  that  the  word 
<<  then"  is  capable  of  being  construed  as  meaning  <<  at  the  same  time;"  and 
I  was  rather  inclined  to  hold  that  to  be  the  'proper  construction  to  be  put 
upon  this  plea.  The  word,  however,  is  certainly  also  susceptible  of  another 
meaning,  namely,  that  the  alleged  agreement  took  place  subsequently  to  the 
delivery  of  the  goods.  And,  as  the  plea  is  in  this  respect  ambiguous,  aod 
such  ambiguity  is  pointed  out  as  a  cause  of  special  demurrer,  I  think  ve 
are  bound  to  yield  to  the  objection.  Where  a  party  in  pleading  leaves  the 
beaten  track,  his  plea  is  to  be  looked  at  strictly. 

CoLTMAN,  J.  I  also  think  the  word  «<  then"  is  capable  of  a  meaoiog 
other  than  that  suggested  by  my  brother  Byks.  It  may  mean  that  tbe  de- 
livery of  the  goods  and  the  agreement  stated  in  a  plea  were  simultaDeoos; 
but  it  would  be  satisfied  by  proof  of  a  subsequent  agreement.  I  eaooot 
•7871  ^^^  think  that  the  defendant  had  a  motive  for  stating  it  so  ambi- 
guously :  *and,  the  ambiguity  being  pointed  out  as  a  ground  of 

(a)  In  which  cue  the  allegstion— 4hat  Uie  delivory  took  plaoe  oi  Iki  iefmda^i  nqti^ 
woqld  appear  to  be  material  and  traTtnable. 
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special  demurrer,  it  seems  to  me  that  the  plaintiff  is  entitled  to  judgment. 
In  Thornton  y.  JenynSy  the  point  arose  on  a  special  demurrer  to  the  repli- 
cation. 

Maule,  J.  I  am  of  the  same  opinion.  The  defendants  have  had  re- 
course to  a  studied  and  elaborate  ambiguity,  with  a  view  to  defeat  the 
plaintiff  as  to  the  4/.  The  meaning  of  the  plea,  according  to  the  ordinary 
rules  of  construction,  is,  that  the  defendants,  at  the  request  of  the  plaintiff, 
delivered  certain  goods  to  a  third  person,  and  that,  at  some  time  or  other. 
on  the  same  day,  but  whether  before  or  after  the  delivery,  does  not  appear, 
it  was  agreed  between  the  plaintiff  and  the  defendants  that  the  plaintiff 
should  accept,  and  that  he  did  then  accept,  such  delivery  in  full  satisfaction 
and  discharge.  It  is  agreed  that  this  would  not  amount  to  a  defence  unless 
the  agreement  took  place  antecedently  to,  or  at  the  same  time  with,  the  de- 
livery, (a)  The  allegation,  however,  would  be  satisfied  by  proof  of  an 
agreement  at  any  time  on  the  same  day,  or,  perhaps,  at  any  time  before  the 
commencement  of  the  suit.  I  therefore  think  the  plea  is  bad  on  special  de- 
murrer. If  pleaded  over  to,  perhaps  the  plea  might  have  been  good ;  but 
that  would  be  on  this  ground — that,  when  the  plaintiff  does  not  choose  to 
demur  on  the  ground  of  ambiguity,  but  replies,  he,  by  adopting  that  course, 
admits  the  plea  to  be  an  answer  to  the  action,  if  capable  of  being  construed 
in  such  a  sense  as  to  make  it  a  good  answer ;  and  though  such  a  construo 
tion  may  be  a  somewhat  forced  one,  still  the  plea  must  receive  it.  (i)  It 
would  be  only  by  virtue  of  that  rule  of  pleading,  and  not  by  reason  of  its 
common  sense  construction,  that  this  plea,  *if  replied  to,  would  r«70o 
have  been  held  good.  Reading  it  according  to  the  constrained  ^ 
construction  suggested  by  my  brother  Byksy  this  plea  might  be  taken  to  al* 
lege  a  contemporaneous  agreement.  But  it  is  clearly  also  susceptible  of 
another  and  a  more  natural  construction,  namely,  that  the  agreement  was 
subsequent ;  (c)  and,  as  the  ambiguity  is  pointed  out  as  a  ground  of  special 
demurrer,  we  are  bound  to  hold  the  plea  bad. 

Cresswell,  J.  I  agree  with  the  rest  of  the  court  in  thinking  this  plea 
ambiguous ;  and,  the  ambiguity  being  properly  pointed  out  as  a  ground  of 
special  demurrer,  the  demurrer  must  prevail.  The  word  ^^then"  in  the  plea 
undoubtedly  may  be  construed  to  import  that  the  whole  was  one  continuous 
transaction ;  but  it  may  also  mean  that  the  delivery  of  the  goods,  and  the 
agreement  to  accept  such  delivery  in  satisfaction,  were  entirely  separate  and 
independent  transactions.  Judgment  for  the  plaintiffs. 

(a)  Q^are,  as  to  Uie  eflbct  of  a  tubtequent  agreement  founded  upon  the  delivery  at  the  pUmnF 
tiff»  regiutt* 

(b)  Vide  Hobton  ▼.  HiiddUton,  6  B.  dc  C.  295,  9  Dowl.  dc  R.  249;  Brandad  ▼.  Barmttf 
I  Mann.  &  Or.  936. 

(c)  The  consideration  of  the  agreement  would  appear  to  be  not  goods  to  be  Celiveredi  hat  goods 
ielivereiL 
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Where  cattle  are  distrained  as  damage  feasant,  the  owner  cannot,  withimt  tendering 
pay,  nnder  protest,  an  ezoaasiTe  sam  demanded  for  damage,  and  reoowr  the  amoiiiitasa»- 
nej  had  and  received  to  his  use. 

If  a  sufficient  tender  is  made  before  the  distress,  the  remedy  is  replevin  or  trespass;  if  sfler  Ihs 
dietiess,  (and  before  the  impounding,)  detinue. 

.  Debt,  for  money  had  and  received  to  the  plaintifif^s  use.     Flea,  nunqtuok 
indebitatus. 

At  the  trial  before  Alderson,  B.,  at  the  last  assizes  for  Sussex,  it  ap- 
peared that  a  flock  of  sheep,  belonging  to  the  plaintifl",  having  strayed  upon 
^8d1  ^^  defendant's  land,  they  *were  distrained,  as  damage  feasant,  bj 
the  defendant,  who  refused  to  restore  them  except  upon  payment 
of  2i.  lbs.  9d.y  at  which  amount  he  estimated  the  damage  they  had  done. 
The  plaintiff  paid  the  21.  I5s.  9(/.,  under  protest,  and,  to  recover  it,  brougbt 
this  action. 

For  the  defendant,  it  was  insisted,  upon  the  authority  of  lindon  v.  Hoop- 
efy  Cowp.  414,  (a)  that  the  action  was  not  maintainable,  and  that,  where  an 
exorbitant  demand  was  made  for  compensation,  the  only  remedy  was  re- 
plevin. 

The  learned  judge  directed  a  nonsuit,  reserving  to  the  plaintiff  learc  to 
move  to  enter  a  verdict  for  the  sum  claimed,  if  the  court  should  be  of  opinion 
that  the  action  was  well  brought.  The  actual  damage  done  by  the  sbeep 
was  estimated  by  the  jury  at  5^. 

Sr  T.  WUdej  Serjeant,  in  Easter  term  last,  accordingly  obtained  a  rule 
nisi.  He  referred  to  Hills  v.  Street,  6  Bingh.  37,  2  Moore  &  P.  96 ;  Kniis 
v.  Hall,  1  Esp.  N.  P.  C.  84 ;  Shaw  v.  Woodcock,  7  B.  &  C.  73;  Barrdl 
y.  The  Stockton  and  Darlington  Railway  Company,  3  Mann.  &  Gr.  956, 
3  Scott,  N.  R.  803 ;  (6)  Jlshmole  v.  Wainwright,  2  Q.  B.  837,  2  Gale  4  D. 
217 ;  and  Parker  v.  TTie  Great  Western  Railway  Company,  7  Mann.  &  Gf. 
253,  7  Scott,  N.  R.  835  ;  and  he  distinguished  the  present  case  fiom  that 
of  lindon  v.  Hooper,  on  the  ground  that  there  the  party  was  asseitiog  a 
right  of  common,  a  right  which  the  court  considered  an  action  of  assumpsit 
for  money  had  and  received,  not  properly  adapted  to  try.  [Cresswell,  J-i 
referred  to  ^nscomb  v.  Shore,  1  Taunt.  161,  and  Browne  v.  P(wrf/,4Bingb. 
230,  12  J.  B.  Moore,  454.] 

•7901  *Channell,  Serjt.,  (with  whom  was  Johnson,)  now  showed  cause 
It  is  not  denied  that,  generally  speaking,  money  extorted  by  any  kind 
of  duress,  may  be  recovered  back  in  an  action  for  money  had  and  received 
The  case  of  a  distress,  however,  stands  upon  peculiar  grounds.  Undcn  r. 
Hooper  is  an  express  authority  to  show  that  money  paid  to  procure  the  release 
of  cattle  taken  damage  feasant  cannot  be  recovered  back  in  that  form  of  action, 

(a)  And  see  Shipwick  ▼.  Blanehard,  6  T.  R.  208 ;  Tkunton  ▼.  MUh,  16  Eut,  254,  S79;  ^ 
9ome  ▼.  Graham,  10  B.  6l  C.  234, 6  Mann.  6c  Ryl  64 ;  Thomas  ▼.  ffarrie$,  1  Mann.  &  Gr.  m 
709, 2  Mann.  &,  Gr.  140, 141, 709 ;  Close  v.  Phippt,  7  Mann.  A  6r.  686, 8  Scott,  N.  B.  381. 

(6)  Affirmed  in  Dom.  Proc7  Mann. &  Qr  870. 8  Scott, N.R.641. 


I  MankinGi  Granger  &;  Scon.  790 

4thoug^  the  taking  be  wrongful ;  and  the  reason  asngned  by  Lord  M ah 8^ 
ncLD  for  so  deciding,  is,  the  hardship  and  injustice  that  would  be  imposed 
upon  the  defendant,  by  allowing  an  action  to  be  maintained  in  that  form. 
M  The  present  case,"  says  his  lordship,  «<  is  singular,  and  depends  upon  a 
peculiar  system  of  strict  positive  law.    Distraining  cattle  doing  damage  is  a 
mummary  execution  in  the  first  instance.    The  distrainor  must  take  care  to  be 
formaUy  right :  he  must  seize  them  in  the  act,  upon  the  spot ;  for,  if  they 
escape,  or  are  driven,  out  of  the  land,  though  after  view,  he  cannot  distrain 
them.    He  must  observe  a  number  of  rules  in  relation  to  the  impounding, 
and  manner  of  treating,  the  distress.    The  law  has  provided  two  precise 
remedies  for  the  proprietor  of  cattle  which  happen  to  be  impounded.    First, 
lie  may  replevy ;  and,  if  he  does,  upon  the  avowry  he  (the  distrainor)  must 
specially  set  out  a  right  of  common,  or  some  other  title,  as  a  justification  of 
the  cattle  being  where  they  were  taken ;  or,  secondly,  if  he  (the  distrainee) 
does  not  choose  to  replevy,  but  is  desirous  to  have  his  cattle  immediately 
Ee-delivered,  he  may  make  amends,  and  then  bring  an  action  of  treq>aas  for 
taking  his  cattle,  and  particularly  charge  the  money  so  paid  by  way  of 
amends,  as  an  aggravation  of  the  damage  occasioned  by  the  trespass.    If, 
to  such  an  action,  the  distrainor  pleads  that  he  took  them  doing  damage, 
the  plaintiff  must  specially  reply  the  right  or  title  which  he  alleges  (means  to 
contend)  the  catde  had  *to  be  there.    If,  instead  of  an  action  of     r*nQi 
trespa&s,  an  action  to  recover  back  the  money  so  paid  by  way  of     *- 
amends,  might  be  brought,  at  the  election  of  the  plaintiff,  the  defendant 
would  be  laid  under  a  great  difficulty.    He  might  be  surprised  at  the  trial : 
he  could  not  be  prepared  to  make  his  defence :  he  could  not  tell  what  sort 
of  ri^t  of  common,  or  other  justification,  the  plaintiff  might  set  up.     The 
plaintiff  might  shift  his  prescription  as  often  as  he  pleased ;  or  he  might  rest 
upon  objections  to  the  regularity  of  the  distress.    The  plaintiff  can  never  be 
suffered  to  elect  to  throw  such  a  difficulty  upon  his  adverse  party.    Besides, 
as  applied  to  the  subject-matter  of  this  question,  the  action  for  money  had 
and  received  could  never  answer  the  equitable  end  for  which  it  was  invent*^ 
ed,  and  deserves  to  be  encouraged ;  for,  the  point  to  be  tried  and  deter- 
mined in  this  action,  is,  whether  the  plaintiff's  cattle  trespassed  upon  the 
defendant's  land.     That  may  depend  upon  the  plaintiff's  right,  or  the  de^ 
fendant's  right,  or  the  fact  of  trespassing;  or  it  may  depend  upon  mere 
form.    If  the  distress  was  irregular,  the  amends  must  be  recovered  back 
again ;  so  that,  allowing  the  owner  of  the  catde  to  substitute  this  remedy  in 
lieu  of  an  action  of  trespass,  would,  as  between  the  parties,  be  unequal  and 
unjust ;  and,  upon  principles  of  policy,  would  produce  inconvenience.    It 
would  break  in  upon  that  branch  of  the  common  and  statute  law  which  re- 
lates to  distresses.    It  would  create  inconvenience,  by  leaving  rights  of 
common  open  to  repeated  litigation,  and  by  depriving  posterity  of  the  bene- 
fits of  precise  judgments  upon  record.     There  is  a  material  distinction  be* 
tween  this  and  the  instances  alluded  to  at  the  bar,  where  the  plaintiff  is 
allowed  tc  wave  the  trespass,  and  bring  an  action  for  money  had  and  re 
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eeived.    In  thou  instances^  the  relief  is  more  favourable  to  the  defendant: 
*7Q21    ^^  ^  liable  only  to  refund  what  he  has  actually  received  ^contrary 
^    to  conscience  and  equity.    In  thisj  informalities  in  taking  or  treat- 
ing  *he  distress  would  avoid  the  amends,  though  the  defendant  had  a  right 
to  distrain.     But — which  is  more  material — in  those  instances,  the  plaintifl^ 
by  electing  this  mode  of  action,  eases  the  defendaid  of  special  pleading,  and 
takes  the  risk  of  being  surprised  upon  himself.    In  tMs^  he  eases  kimsdfol 
die  difficulty  and  precision  of  special  pleading,  and  the  burden  of  proof  con- 
sequent thereupon,  and  exposes  the  defendant  to  uncertainty  and  surprise." 
Case  will  not  lie  for  the  detention  of  cattle  taken  damage  feasant,  where  no 
tender  of  amends  is  made  until  after  the  impounding ;  Sher^  v.  JmM%^ 
1  Bingh.  341 ,  Brwrntt  v.  FwdM^  4  Bingh.  230, 12  J.  B.  Moore,  454.    If  the 
present  action  be  maintainable,  the  plaintiff  will  be  placed  in  a  better  posi- 
tion than  that  in  which  he  would  have  stood  had  he  brought  replevin,  or 
brought  detinue  or  case  after  a  tender;  for,  if  he  had  made  a  tender,  it 
would  have  rested  upon  him  to  show  its  sufficiency.    Until  a  tender  of  suf* 
ficient  amends,  the  distrainor  was  no  wrong-doer :  in  the  absence,  therefore, 
of  a  tender,  the  receipt  of  the  money  was  not  unlawful.     J&ti6&9  v.  Ha0  de> 
dded  that,  where  a  party  pays  money  under  a  threat  of  a  distress,  he  cannot 
recover  it  back,  but  should  have  adopted  the  remedy  the  law  has  provided, 
by  suing  out  a  replevin.     Wlh  v.  Stred  does  not  apply.     That  was  an  ac- 
tion against  a  broker,  who  had  extorted,  as  the  price  of  ^ving  time,  money 
which  he  was  not  in  law  entitled  to  receive:  he  was  therefore  guilty  of  a 
wrongful  act.  (a)    In  SkeaU  v.  Beak^  1 1  Ad.  &  E.  983,  3  Perr.  &  Dav.  597, 
the  plaintiff  having  distrained  for  rent,  the  defendant,  in  consideration  of  bis 
withdrawing  the  distress,  undertook  to  pay  a  certain  sum  for  the  arrears:  \^ 
a  declaration  upon  this  agreement,  the  defendant  pleaded  that  the  plaintiff, 
*7931    ^^^'^"S  distrained  for  *more  rent  than  was  due,  threatened  to  seD 
the  goods  distrained :  that  thereupon  the  defendant  was  forced  and 
obliged  to  make  the  agreement ;  that  no  part  of  the  sum  specified  was  dae 
beyond  what  he  paid  ;  and  that,  in  respect  of  the  residue,  the  agreement 
was  without  consideration :  and  the  court  held  the  pleas  bad,  on  motion  for 
judgment  nan  obstarite  veredicto.     Barrett  v.  7%«  Stockton  and  DarUngbn 
Railway  Company ^  ^shmole  v.  Wainwrighty  and  Parker  v.  The  Great  West- 
ern Railway  Company ^  were  cases  in  which  public  carriers  refused  to  pe^ 
form  a  duty  cast  upon  them  by  the  law,  unless  they  were  paid  an  exorbi- 
tant demand  for  carriage.     The  defendants  there  were  clearly  wrong-doers. 
[Maule,  J.    It  was  the  carriers'  duty  to  ascertain  the  cha-ge :  there  is  »f 
analogy  between  those  cases  and  the  present.] 

Bowlings  Serjt.,  (with  whom  was  Bovillj)  in  support  of  the  rule.  Idndo^ 
V.  Hooper  J  upon  the  authority  of  which  the  defendant  mainly  relies,  is  con- 
siderably shaken  by  subsequent  decisions  ;  and,  at  all  events,  it  is  distin- 
guishable from  the  present  case,  inasmuch  as  there,  the  owner  of  the  cattk 
might  have  brought  replevin ;  which  the  plaintiff  here  could  not,  the  distress 

(a)  Vide  ante,  689  (a). 
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baDg  lawful;  and  consequently,  unless  this  action  be  maintainable,  the. 
plaintiff  is  without  remedy.  [Maule,  J.  In  Amcomb  v.  Shore^  1  Taunt. 
261,  there  having  been  no  tender  of  amends  made  until  after  the  distress, 
the  owner  of  the  cattle  could  not  maintain  replevin ;  he  therefore  brought 
case  for  the  subsequent  detention ;  and  the  court  held  that  case  would  not 
lie,  the  defendant  not  being  a  wrong-doer.  That  is,  in  effect,  this  case ;  the 
plaintiff  cannot  recover  back  the  money,  unless  its  receipt  by  the  defendant 
was  wrongful.]  The  detention  of  the  plaintiff's  sheep,  until  he  complied 
with  the  defendant's  excessive  demand,  was  a  wrongful  act.  In  Ashmok 
y.  *Waiwmight^  Pattesok,  J.,  says :  « I  should  be  sorry  to  throw  rm^QA 
any  doubt  upon  the  point,  that  an  action  for  money  had  and  re- 
oeiyed  will  lie  to  recover  money  pbid  on  the  wrongful  detamer  of  goods :  it 
would  be  very  dangerous  to  do  so ;  the  doctrine  being,  in  itself,  so  reason- 
able, and  supported  by  so  many  authorities."  [Maule,  J.  The  owner  of 
the  land  is  no  wrong-doer  if  he  distrains  before  tender  made ;  nor  is  he  a 
wrong-doer  if  he  impounds  before  tender,  or  after  an  insufficient  tender. 
Here,  the  real  question  is,  whose  duty  it  was  to  estimate  the  damage;  if 
the  owner  of  the  cattle  was  bound  to  make  a  tender,  he  was  to  ascertain 
the  amount  at  his  peril.]  In  all  such  cases,  it  is  competent  to  a  party  to 
waive  the  tort,  and  rely  upon  the  implied  contract  arising  out  of  the  receipt 
of  the  money.  [Tindal,  C.  J.  But  he  roust  not  place  his  opponent  in  a 
worse  position  than  that  in  which  he  would  otherwise  have  stood.]  The 
party  who,  by  seizing,  takes  upon  himself  to  assert  that  he  Ls  damaged,  is 
sorely  the  proper  person  to  estimate  the  damage :  he  has  the  best,  and  per- 
haps the  only  means  of  information.  At  all  events,  if  he  chooses  to  make 
an  excessive  demand  of  compensation,  he  thereby  relieves  the  owner  of  the 
cattle  from  the  necessity  of  entering  into  any  consideration  of  the  proper 
amount  to  be  tendered ;  Ashmole  v.  Wainwright,  2  Q.  B.  837, 2  Gale  &  D. 
217 ;  Jones  v.  Tarletan^  9  M.  &  W.  675. 

Tindal,  C.  J.  I  am  of  opinion  that  the  rule,  that  has  been  obtained  in 
this  case,  to  enter  a  verdict  for  the  plaintiff,  ought  to  be  discharged.  The 
question  at  issue  seems  to  me  to  depend  upon  the  consideration — upon 
which  of  the  parties  has  the  law  cast  the  onus  of  estimating  the  amount  of 
damage  done  to  the  owner  of  the  land.  The  party  whose  sheep  have  tres- 
passed, is,  *in  the  first  instance,  the  wrong-doer :  it  is  therefore  r«7Qg 
upon  him  that  the  risk  of  estimating  the  amount  of  damage  ought  ^ 
to  rest,  and  not  upon  the  party  who  has  sufiered  by  the  trespass.  If  the 
owner  of  the  cattle  elects  to  make  a  tender  of  sufficient  amends  before  the 
distress,  and  the  distrainor  refuses  it,  the  latter  becomes  a  wrong-doer ;  but 
a  tender  after  distress  does  not  entitle  the  owner  to  replevy  his  cattle.  The 
rule  of  law  cannot  be  more  clearly  stated  than  is  done  by  Lord  Coke  in  71ie 
Six  CarperUers^  case,  8  Co.  Rep.  147  :(a) — «  Vide  the  book  in  30  Ass.  pi. 


(c)  The  point  decided  in  the  5u;  Carpenter^  cate  had  been  difcii«ed  and  detennined  iSf 
ypin  befora,  in  H.  31  £.  4»  fo.  19,  pL  S3. 
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38j  to  179(a)  John Matreoer^s  case:  it  is  held  by  the  court,  that,  if  Ibe 
lord,  or  bis  bailiff^  comes  to  distrain,  and,  before  the  distress,  the  teuBt 
tenders  the  arrears  upon  the  land,  there  the  distress  taken  for  it  is  toitioiB. 
The  same  law  for  damage  feasant^  if,  before  the  distress,  he  tenders  sofr 
cient  amends;  and  therewith  agree,  7  Ed.  3,  8  b,(i)  In  the  Master  <f  St. 
Mark^s  case :  and  so  is  the  opinion  of  Hull  to  be  understood,  in  13  Hen.  4, 
17  b,(c)  which  opinion  is  not  well  abridged  in  title  Trespass^  I80.(d)  Note, 
reader,  this  difierence,  that  tender  upon  the  land  before  the  distress,  makes  die 
distress  tortious ;  tender  after  the  distress,  and  before  the  impounding,  makes 
the  detainer,  and  not  the  taking,  i^rongful :  tender  v&ex  the  impounding  mikcf 
neither  the  one  nor  the  other  wrongful ;  for,  then  it  comes  too  late,  beeaw 
then  the  cause  is  put  to  the  trial  of  the  law,  to  be  there  determbed.  Bot, 
after  the  law  has  determined  it,  and  the  avowant  has  return  irrepleTisabie^ 
yet  if  the  plaintiff  makes  hmi  a  sufficient  tender,  he  may  have  an  action  cf 
^d61     ^^^^^  ^^  ^®  detainer  after,  or  he  may,  upon  ^satisfaction  nade 

^  in  court,  have  a  writ  for  the  re-delivery  of  his  goods."  It  appeui 
to  me,  that,  when  the  present  plaintiff  found  he  was  too  late  to  nake  a 
tender,  so  as  to  entitle  himself  to  replevy  the  sheep  and  to  succeed  in  aa 
action  of  replevin,  his  proper  course  was,  to  make  a  tender  of  soffideot 
amends  to  cover  the  damage  sustained ;  and,  in  the  event  of  the  drfendant 
refiising  to  accept  the  sum  tendered,  and  deliver  up  the  sheep,  he  ^oold 
have  brought  detinue  ;(e)  for,  they  were  held  by  the  defendant  merely  as  a 
pledge.  In  that  case,  the  hazard  of  the  sufficiency  of  the  tender  would  &H| 
as  it  ought  to  do,  on  the  owner  of  the  cattle.  It  has  been  urged  that  beie 
a  tender  was  unnecessary,  inasmuch  as  the  sum  demanded  for  compensation 
was  exorbitant :  that  argument,  however,  as  it  seems  to  me,  is  answered 
by  saying  that  the  risk  of  determining  the  real  amount  of  damage  is  notbj 
law  imposed  upon  the  defendant.  This  I  should  be  disposed  to  hold  upon 
principle,  and  independently  of  the  authority  of  lindon  v.  Hooper^  which  I 
am  unable  to  get  over,  and  which  I  am  not  aware  has  been  overruled:  and, 
though  cases  have  occurred  in  which  it  has  been  decided  that  an  excesive 
demand  dispenses  with  a  tender,  yet  those  were  cases  where  the  law  made 
it  incumbent  on  the  defendant  correctly  to  ascertain  the  amount  of  Us 
demand.  The  cases  of  Barrett  v.  The  Stockton  and  DarlingUn  RoUw^ 
Company  J  and  of  Parker  v.  The  Great  Western  Railway  Company^  range 
themselves  within  this  class.  The  cases  of  Knibbs  v.  Hall  and  Shtak  ?* 
Beale  foUow  the  doctrine  of  lindon  v.  Hooper.  Upon  authority,  therefore) 
as  well  as  upon  principle,  I  am  of  opinion  that  the  verdict  which  has  been 
entered  for  die  defendant  ought  to  stand. 
*7971        CoLTMAN,  J.  I  also  think  the  law  has,  with  sufficient  distinctness 

^    pointed  out  the  course  which  the  plaintiff  *ought  to  have  piusoei 

(a)  Mamlravtn  ▼.  Tht  Pwrwn  of  Chtue* 

(6)  H.  7  E.  S,  fo.  8,  pi.  17.  (c)  H.  18  H.  4,  fo.  17,  pL  14. 

((QThatUr— in  Fits.  Abr.  at  TVcipajt,  1^180.  8ee  the  ezplaiiitioo  ia  6  Nor.  &  K  ^i^^ 
(c)  t.  e.  upon -ft  tandir  btftn  Um  iflqwandiiig. 
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And,  if  he  has  brought  a  difficulty  upon  himself  by  departing  from  that 

eourse,  he  has  do  right  to  complain.     The  objection  to  bringmg  an  action 

for  money  had  and  received,  instead  of  tendering  amends  and  replevying, 

is  that  which  has  been  stated  by  my  Lord  Chief  Justice,  namely,  that  it 

would  remove  from  the  owner  of  the  cattle  the  burden  of  ascertaining  the 

precise  amount  of  compensation  due,  and  cast  it  upon  the  other  party,  who» 

in  the  absence  of  a  tender,  is  no  wrong-doer.    The  case  difi&rs  essentially 

from  that  of  Parker  v.  JTie  Great  Western  Railway  Company.     There,  the 

company,  by  refusing  to  carry  the  plainliiTs  goods,  without  being  paid  an 

exorbitant  sum,  in  contravention  of  the  provisions  of  the  acts  of  parliament 

by  which  their  concerns  are  regulated,  became  wrong-doers.    Nor  can  it 

be  said  that  in  this  case  the  money  was  extorted  by  duress.     Duress  of 

goods  implies  an  unlatqfiU{a)  detention  of  them,  which  has  noli  occurred 

here,  the  sheep  having  been  lawfully  taken.     I  am  unable  to  distinguish  th^ 

present  case  from  Lindon  v.  Hooper;  and  I  know  of  nothing  to  prevent  iU 

being  treated  as  a  subsisting  authority.    For  these  reasons,  I  think  the  rule 

diould  be  discharged. 

Maule,  J.    I  also  am  of  opinion  that,  under  the  circumstances  of  this 
case,  money  had  and  received  is  not  the  proper  form  of  action.    The  de- 
fendant had  an  undoubted  right  to  distrain  the  plaintiff's  sheep,  ai.d  to 
keep  them  until  the  damage  done  was  satisfied.     If  a  sufficient  tender  had 
been  made  before  the  impounding,  the  defendant  would  have  been  bound 
to  restore  them ;  otherwise  not     The  question  is,  whose  duty  it  is  to  ascer- 
tain the  amount  of  damage  sustained.     If  that  duty  were  by  law  cast  upon 
the  distrainor,  it  would  ^manifestly  be  throwing  a  very  inconvenient     rwiygo 
burden  upon  the  innocent  party.    It  seems  to  me  to  be  quite  clear 
that  this  duty  rests  upon  the  party  who  inflicts,  and  not  upon  him  who 
suffers,  the  injury.     That  being  so,  the  defendant  is  not  a  wrong*doer  be* 
cause  he  may  have  too  highly  estimated  the  compensation  due  to  him.     It 
is  said  that  the  plaintiff  ought  to  be  permitted  to  maintain  this  action,  be- 
cause he  is,  under  the  circumstances,  precluded  from  bringing  a  replevin. 
The  reason  why  he  has  not  that  remedy,  is,  that  he  has  sustained  no  wrong« 
His  proper  course  was,  to  make  a  tender  of  sufficient  amends ;  and,  if  the 
defendant,  upon  such  tender,  refused  to  restore  the  sheep,  to  bring  an  a&* 
tion  of  detinue,  as  suggested  by  Lord  Coke  in  77le  Six  CarpenUrs^  case, 
8  Co.  Rep.  147.    The  case  of  .^nsami  v.  Shore^  1  Taunt.  261,  where  it 
"Was  held  that  an  action  on  the  case  lay  not  for  the  detention  of  the  goods 
after  a  tender  made  of  sufficient  amends, — goes  very  far  to  show,  that  money 
had  and  received  is  not  maintainable  in  this  case ;  inasmuch  as  it  shows 
that  the  distrainor  was  not  a  wrong-doer. 

Cbesswell,  J.  The  plaintiff  in  this  case  has  brought  an  action  for  money 
had  and  received  by  the  defendant  to  his  use.  The  defendant,  in  answer, 
^ys,  the  payment  was  made  voluntarily,  with  full  knowledge  of  all  the  fiicts, 
and  therefore  it  is  not  recoverable  back.    On  the  part  of  the  plaintiff  it  is 

{a)  Vide  7  Mann.  d&  Or*  ASa. 
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suggested  that  the  payment  was  made  under  a  species  of  duress— t  vroo^ 
ful  detainer  of  his  sheep.  According  to  the  rule  laid  down  in  TheSxCv" 
fenters*  case,  it  appears  that  there  has  been  no  such  wrongful  detainer  of 
the  plaintiff's  sheep.  That  ground  therefore  fails.  The  payment  appears 
to  me  to  have  been  made  for  the  purpose  of  avoiding  all  question  or  djq>ate 
*7991  ^^  ^^  ^^^  "S^^  ^^  distrain.  The  ^plaintiff  cannot,  therefore,  now  tarn 
^  round  and  recover  back  the  money  which  he  so  paid  upon  an  ade- 
quate consideration.  Rule  dischaige(L(a) 

(a)  See  CUm  t.  PHppt,  7  Mann.  &  Gr.  586,  8  Scott,  N.  B.  881. 
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Qiuare,  wbeUier  a  mechanical  contriTanoe  within  Uie  item  of  a  paiaao!,  for  raiflng  or  bmciflg 
it  with  one  hand,  is  «  a  design  for  the  shape  or  configuration  of  an  article  of  muoiirtaie,' 
within  the  5  &  6  Vict  c.  100,  and  6  A  7  Vict.  c.  66. 

By  articles  of  agreement  between  A.  dt  B.,  after  reciting  that  A.  had  invented  a  puifff  span 
a  new  principle,  it  was  agreed  that  B.  should  be  permitted  to  manufacture  it ;  and  thai,  iTB. 
should,  pending  the  agreement,  manufacture  parasols  without  making  the  stipoM  psj* 
ments,  or  do  any  thing  tokateoer  to  prtjudice  ji,*t  right  and  title  to  tht  iuvnUioMfhs  i^  f"7 
A.  lOOZ.  as  liquidated  damages. 

In  case  for  a  breach  of  this  agreement,  the  declaration  alleged  that  A.  was  the  ipnpn^tK  of  • 
new  or  original  design  for  an  article  of  manu&cture,  having  reference  to  a  puiposs  of  otiBlyi 
ao  &r  as  the  design  was  and  is  for  the  shape  or  configuration  of  such  article,  tbtt  ii  to  HTf 
of  a  new  or  original  design  for  the  shape  or  configuration  of  a  paraaol,  for  the  poipo " 
opening  and  closing  the  same  with  one  hand,  and  which  design  had  not  befancrittb 
time  of  registration  been  published;  that  such  design  was  duly  registered  iccotdipgtoAi 
6  &  7  Vict.  c.  65 ;  and  that  B.  published  a  circular  stating  A.'s  design  to  be  an  iofiiivaneBl 
of  a  patent  previously  granted  to  C. 

3.  pleaded,  that  A.  was  not,  before  or  at  the  time  of  the  registration,  the  inventor  or  iiu|n*f 
of  a  new  or  original  design  for  the  shape  or  configuration  of  a  parasol,  not  publiM  befii* 
or  at  the  time  of  the  said  registration,  modo  et  formA, 

Held,  that  this  plea  did  not  raise  the  question,— whether  or  not  the  alleged  invention  ^^^ 
the  proper  subject  of  a  certificate  of  registration  under  the  statutes  6  &  6  Vict  g  100,  vai 
6  dc  7  Vict  c.  65.    * 

Assumpsit.  The  declaration  stated  that  the  plaintiflf,  after  the  passing 
of  a  certain  act  of  parliament  made  and  passed  in  the  7  Vict.|(a)  <<  to  amend 
the  laws  relating  to  the  copyright  of  designs,"  and  before  and  at  the  time 
•gQQI  of  the  registration  of  the  design  ^thereinafter  mentioned,  was,  aod 
''  from  thence  continually  had  been  and  then  was,  within  the  meaiiiBg 
and  protection  of  the  said  act,  the  inventor  and  proprietor  of  a  certaia  new 
or  original  design  for  an  article  of  manufacture  havmg  reference  to  a  par* 
pose  of  utility,  so  far  as  the  said  design  was  and  is  for  the  shape  or  coo- 
figuration  of  such  article,  that  is  to  say,  of  a  new  and  original  design  for  t*^ 
shape  or  configuration  of  a  parasol,  for  the  purpose  of  opening  ^^  ^'^ 
the  same  with  one  hand ;  and  which  design  had  not,  before,  or  at  the  tsoe 
of,  the  registration  thereof  as  thereinafter  mentioned,  been  previously  po>^ 
lished :  that  the  plaintiff,  after  the  1st  of  September,  1843,(i}  and  befoe 

(a)  6  dt  7  Vict  c  65. 

(6)  The  day  appointedi  by  sect  1,  for  the  act  lo  eoBV  fajto  opcrstiflSi 
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the  loftkiog  of  tbe  agreement  tbeieiiiafter  mentioned,  and  before  Hae  fokXh 
catKm  of  the  said  design,  to  wit,  on  the  20th  of  November,  1844,  duly  regis- 
tered the  said  design,  according  to  the  said  act  of  parliament,  and  also  the 
name  of  the  plaintiff  as  the  proprietor  of  the  said  design,  according  to  the  said 
act ;  and,  by  reason  of  the  premises,  the  plaintiff,  before  and  at  the  time  of  tbe 
making  the  agreement  thereinafter  mentioned,  was,  and  thence  continually 
had  been  and  then  was,  the  proprietor  of  the  said  design,  and  of  the  copyright 
thereof:  that,  the  plaintiff  being  such  proprietor  thereof,  as  aforesaid,  there- 
upon, and  before  tbe  commencement  of  the  suit,  to  wit,  on  the  29th  of  No- 
vember, 1844,  by  a  certain  agreement  then  made  between  the  plaintiff  of  the 
,  one  part,  and  the  defendant  of  the  other  part — after  reciting  that  the  plain- 
tififbad  invented  a  parasol  upon  the  principle  of  the  same  being  opened  and 
shut  with  one  hand,  (meaning  thereby  the  said  design  of  tbe  plaintiff  so  re- 
gistered as  aforesaid,)  and  that  the  defendant  was  desirous  of  manufacturing 
*the  said  parasol,  which  the  plaintiff  was  willing  that  he  should  do,     r«oQt 
upon  the  understanding,  and  on  the  conditions,  following — it  was 
thereby  agreed  that  the  defendant  should  pay  to  the  plaintiff  the  sum  of  6<l. 
for  every  parasol  so  manu&ctured  by  tbe  defendant  upon  the  principle 
afisresaid,  that  is,  provided  the  plaintiff  should  charge  the  sum  of  6d.  to 
persons  so  manufacturing  the  said  parasol,  or,  if  any  less  or  greater  sum 
should  be  so  charged  to  other  persons,  then  the  defendant  should  pay  to 
the  plaintiff  half  the  price  so  charged  to  other  persons  for  manufacturing 
pafasols  upon  the  principle  aforesaid ;  and  it  was  thereby  further  agreed 
between  the  plaintiff  and  the  defendant,  that  the  defendant  should  purchase 
of  the  plaintiff  metal  tubes  used  in  and  about  tbe  manufacturing  of  the  said 
parasols,  to  be  charged  to  the  defendant  at  the  trade  price,  so  that  the  same 
might  operate  as  a  check  rpon  the  number  of  parasols  so  manufactured  by 
the  defendant;  and  it  was  thereby  further  agreed  by  and  between  the 
plaintiff  and  the  defendant,  that  the  defendant  should  not  nor  would  at  any 
time  thereafter,  for  the  term  of  seven  years  from  the  date  thereof,  manufac- 
ture parasols  upon  the  principle  aforesaid,  without  paying  to  the  plaintiff* 
the  said  sum  of  6(2.,  or  half  the  price  so  charged  to  other  persons,  as  before 
mentioned,  nor  should  the  defendant  do  any  thing  whatever  to  prejudice 
the  plaintiff's  right  and  title  to  the  said  invention  during  the  term  aforesaid; 
and  that,  should  the  defendant  manufacture  parasols  upon  the  principle 
aforesaid  without  paying  the  plaintiff  the  said  sum  of  6d.  for  every  parasol 
so  manufactured,  or  half  the  sum  so  charged  to  other  persons  as  before 
mentioned,  or  do  any  thing  whatever  to  prejudice  the  plaintiff's  right  and 
title  to  the  said  invention  during  the  term  aforesaid,  then  the  defendant 
should  be  liable  to  pay  to  the  plaintiff  100/.,  to  be  recovered  by  the  plain« 
tiffin  any  of  her  ^majesty's  courts  at  Westminster,  as  and  for  liqui-    r*oQo 
dated  damages ;  and  the  plaintiff,  on  his  -part,  thereby  agreed  to 
permit  the  defendant  to  manufacture  parasols  as  aforesaid,  upon  the  terms 
and  conditions  thereinbefore  mentioned,  &c. :  Mutual  promises :  Averment^^ 
that,  although  the  plaintiff  had  always,  sbce  the  making  of  the  agreement| 
VOL.  i«  63  2  T  2 
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performed  and  kept  all  things  therem  contained  on  his  part  to  be  perfomfid 
and  kept,  and  had  always,  smce  the  making  of  the  agreement,  peimitted 
and  allowed  the  defendant  to  manufacture  parasols  upon  the  princqife  aCoie- 
said,  on  the  terms  and  conditions  b  the  agreement  mentioned,  and  had 
disclosed  and  discovered  the  said  registered  design,  and  the  mode  of  coo* 
structing  such  parasols  as  aforesaid,  to  the  defendant,  yet  the  defendant, 
disregarding  his  said  promise,  after  the  making  of  the  agreement,  and  dur- 
ing the  term  of  seven  years  therein  mentioned,  which  had  not  then  expiied, 
to  wit,  on  the  30th  of  November  in  the  year  last  aforesaid,  and  on  diTen 
other  days,  &c.,  wrongfully  and  unjustly  did,  and  caused  to  be  done, 
divers  acts  and  things  to  prejudice  the  plaintiflPs  said  right  and  title  to  tkt 
said  invention  during  the  tenn  in  the  agreement  in  that  behalf  mentxAed, 
contrary  to  his  said  agreement  and  promise,  to  wit,  in  this,  that  he  the  d^ 
fendant,  during  the  period,  and  on  the  several  days  and  times  last  afore- 
said, wrongfully  and  unjustly  composed,  lithographed,  printed,  delivered^ 
and  published  to  certain  persons  who  respectively  then  and  coDtinaallj 
from  thence  carried  on  trade  and  business  as  makers  and  sellers'of  psrasob^ 
to  wit,  J.  £.,  D,  S.,  &c.,  divers,  to  wit,  five  hundred  letters  and  five  huo* 
dred  notices,  purporting  to  be  respectively  signed  by  one  Joseph  Baiter, 
each  of  such  letters  and  notices  respectively  stating  and  representing  there- 
in,  in  substance  and  effect,  among  other  things,  that  the  said  J.  Baibr 
was  advised  that  the  said  registered  design  of  the  plaintiff  was  a  dixed 
infringement  of  a  patent  of  the  said  J.  Barker's,  that  the  said  J.  Baiker 
•gQQi    *had  been  given  to  understand  that  the  plaintiff  was  offering  to 
grant  licenses  to  various  umbrella  and  parasol  manufacturen  io 
pake  what  the  plaintiff  termed  his  invention,  on  the  payment  of  a  ceitaia 
sum  for  each  parasol  manufactured,  and  that  the  said  J.  Baiker  was  ior 
formed  that  the  plaintiff  had  obtained  from  the  defendant,  on  the  plaintiff's 
assuring  the  defendant  that  the  parasol  so  designed  by  the  plaintiff  as  aforer 
said,  in  no  way  affected  his,  the  said  J.  Barker's  patent,  an  agreement 
authorizing  the  defendant  to  make  the  plaintiff's  said  parasol,  on  payment 
of  a  license-due,  but  that,  on  the  parasol  being  shown,  it  proved  to  be  a 
direct  infringement  of  the  said  J.  Barker's  rights,  and  that  any  f&sf» 
making,  selling,  or  using  parasols  or  umbrellas,  on  that  or  any  other  con- 
struction, which  interfered  with  the  said  J.  Barker's  patent,  would  leoder 
themselves  liable  to  an  action  at  law  for  so  doing ;  which  composing,  t^ 
respectively,  of  the  said  letters  and  notices  respectively  to  the  aereial 
persons  aforesaid  respectively,  in  manner  aforesaid,  at  the  several  tunes 
in  that  behalf  above  mentioned,  was  calculated,  and  had  a  direct  tendeocf 
to,  and  did  in  fiict,  prejudice  and  bring  into  disrepute  and  controveiaj  tv 
plaintiff's  said  right  and  title  to  the  said  invention  within  the  meaniog  « 
the  said  agreement,  and  during  the  term  therein  in  that  behalf  mentxui^; 
and  rendered  the  plaintiff's  said  right  and  title  wholly  doubtfiil,  uvnoM' 
able,  and  unsaleable,  and  was  designed,  contrived,  and  intended  bj  ^ 
defendant  so  to  do,  contrary  to  his  said  agreement,  and  the  proouae  i* 
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made  by  him  as  aforesaid :  by  means  of  the  committing  of  which  breaches 
of  promise  by  the  defendant  as  aforesaid,  the  several  persons  to  whom  the 
said  letters  and  notices  were  respectively  published  as  aforesaid,  to  wit, 
one  J*  E.,  one  D,  S.,  &c.,  were  caused,  and  bduced  to  belieye,  and  then^ 
and  still  did  believe,  that  the  plaintiff's  said  registered  design  was  an  in- 
fiingement  *of  the  patent  of  the  said  J.  Barker,  mentioned  in  the    r«gA4 
said  letters  and  notices,  and  that  the  plaintiff  had  no  legal  rig^t  or 
title  to  the  said  design,  or  to  the  copyright  thereof;  and  divers  persons,  to 
wit,  &c.,  &c.,  and  others,  who  otherwise  might  and  would  have  agreed 
with  the  plaintiff,  and  were  about  to  do  so,  for  licenses  to  make  and  sell 
parasols  according  to  the  said  registered  design  of  the  plaintiff,  for  divers 
sums  of  money  to  be  therefore  paid  by  them  to  the  plaintiff,,  had  by  reason 
of  the  committing  of  the  said  breaches  by  the  defendant  as  aforesaid, 
wholly  refused,  and  still  refused  so  to  do ;  and  also,  by  reason  of  the  said 
.breaches  committed  by  the  defendant,  divers,  and  very  many  persons  who 
at  the  times  aforesaid  carried  on,  and  still  carry  on,  the  trade  ^nd  business 
of  parasol  makers  and  sellers,  and  amongst  others.  A*  W.,  W.  S.,  &c., 
who  otherwise  might  and  would  have  purchased  of  die  plaintiff,  and  em- 
ployed him  to  make  for  them  respectively,  a  large  number,  to  wit,  20,000 
parasols,  made  according  to  the  said  registered  design  of  the  plaintiff,  for 
large  prices  or  sums  of  money  to  be  therefore  paid  by  them,  in  order  that 
the  said  persons  might  afterwards  sell  and  dispose  of  the  same  in  the  way 
of  their  respective  trades  and  businesses,  had  been,  and  were,  caused  and 
induced  to  abstain,  and  had  in  foct  abstsaned,  from  so  domg,  and  the 
plaintiffhad  thereby  lost  all  the  profits  which  he  might  and  would  have 
made  and  derived  therefrom,  and  the  said  registered  design,  which  before 
the  committing  of  the  said  breaches  by  the  defendant  was  of  great  value  to 
the  plaintiff,  to  wit,  of  the  value  of  1000/.,  had  become,  and  was  of  no 
use  or  value  to  the  plaintiff:  by  reason  of  the  committing  of  which  breaches 
by  the  defendant,  the  defendant  afterwards,  and  before  the  commencement 
of  the  suit,  to  wit,  on  the  1st  of  January,  1845,  also  became  and  was  liable 
to  pay  to  the  plaintiff  the  sum  of  100/.  in  the  said  agreement  mentioned. 
*The  defendant  pleaded, — first,  not  guilty, — ^secondly,  that  the  -  r»QA5 
plaintiff  was  not,  before,  or  at  the  time  of  the  said  registration,  the 
inventor  or  proprietor  of  a  new  or  original  design  for  the  shape  and  con- 
figuration of  a  parasol,  not  published  before  or  at  the  time  of  the  said  regis- 
tration, modo  etformd^ — ^thirdly,  that  the  defendant  did  not  compose,  print, 
&c.,  the  letters  and  notices,  as  in  the  declaration  alleged, — fourthly,  that 
he  vas  induced  to  enter  into  the  alleged  agreement,  by  fraud,  covin,  and 
misrepresentation, — fifthly,  that  one  Joseph  Barker  was  the  true  and  first 
inventor  of  a  certain  new  invention,  to  wit,  of  certain  improvements  in  the 
construction  or  making  of  umbrellas  and  parasols ;  that,  on  the  29th  of 
April,  7  Will.  4,  and  before  the  invention  or  registration  of  the  design  in 
the  agreement  referred  to  by  the  plaintiff,  J.  Barker  obtained  a  patent  for 
his  invention,  and  that  he  duly  enrolled  a  specification  thereof,  of  which 
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Ae  plaintiff,  before  the  making  of  the  agreement,  had  notice  ^  ^  tlie  de 
fendant,  before,  and  at  the  time  of  making  the  agreement  and  promise, 
was,  and  thenceforth  continuallj  had  been,  a  manu&ctarer  of  paiasols,  id 
England,  and  that  he  and  the  plaintiff  made  and  entered  into  the  said 
agreement  and  promises  respectively,  with  the  object,  and  for  the  purpose 
of  entitling  the  defendant  to  manufacture  and  sell,  in  England,  parasols, 
upon  the  principle  and  according  to  the  design  and  invention  of  the  plain- 
tiff, and  not  widi  any  other  object  or  purpose  whatsoever,  and  that  the  term 
of  three  years  firom  ibe  time  of  the  registration  of  the  said  design  of  the 
plaintiff,  granted  by  virtue  of  the  act  of  parliament  in  the  declaratioa  me&- 
tioned,  and  the  said  term  of  seven  years,  (except,  with  respect  to  Ae  hst- 
mentioned  term,  a  small  portion  thereof  less  than  one  year,  to  wit,  the  last 
seven  calendar  months  thereof,)  will  respectively  expire  and  detennijie  dar- 
ing the  continuance,  and  long  before  the  determination  or  end  of  the  said 
90Q^i    term  of  fourteen  years  in  the  said  letters-patent  mentiooed;  aod 
''    that  the  said  design  and  invention  of  the  plaintiff  was,  and  is  a 
fraudulent  and  colourable  imitation  and  counterfeit  of  the  mention  ol 
J.  Barker,  mentioned  and  described  in  the  letters-patent  and  specificatioa 
respectively ;  and  that  the  same  could  not,  at  any  time  during  the  ooDdoo- 
ance  of  the  said  term  of  fourteen  years,  and  the  powers  and  privileges  of 
the  said  letters-patent,  be  applied  to  the  manufacture  of  parasols,  or  in  anj 
way  put  in  use  or  practice  in  England,  &c.,  without  fraudulently  imitatiog, 
counterfeiting,  and  resembling  the  said  mvention  of  J.  Barker,  or  widioot 
directly  infringing  the  prohibitions  of  the  letters-patent,  and  the  powers  aod 
privileges  granted  thereby ;  that  J.  Barker  ntver  consented  to,  or  autho- 
rized the  registration  of  the  said  design  by  the  plaintiff,  or  the  appljing  of 
the  said  design  to  the  manufacture  of  parasolb,  or  the  putting  the  same  m 
use  or  practice  in  any  manner  whatsoever,  but  had  always  dissented  from 
the  same  respectively ;  and  that  of  such  premises  also  the  plaintifij  before, 
and  at  the  respective  times  of  the  said  registration,  and  the  making  of  die 
agreement  and  promise  of  the  defendant  as  in  the  declaration  mentioBed, 
had  full  notice  and  knowledge ;  that^  before,  or  at  the  time  of  the  mflldi^ 
of  the  agreement  and  promise,  the  defendant  had  not  any  notice  or  know- 
ledge that  the  plaintiff's  said  design  and  invention  was  such  imitation  aad 
counterfeit  as  thereinbefore  in  that  plea  mentioned,  but  discovered  the 
same, — believing  the  contrary  thereof, — immediately  after  the  making  « 
the  said  agreement  and  promise,  to  wit,  on  the  said  day  of  making  the 
same,  as  in  the  declaration  mentioned,  and  had  never  at  any  time  since 
making  such  discovery  as  last  aforesaid,  ratified  or  confirmed  die  ^ 
agreement  or  promise,  but  had  always  repudiated  and  rejected  the  same, 
and  had  never  at  any  time  applied  the  said  design  and  invention  of  tbe 
•8071    P'^''^^^^  *^  ^^^  manufacture  •of  parasols,  or  in  any  way  put  »* 
same  in  use  or  practice,  or  derived  any  benefit  or  advantage  wbat* 
soever  from  the  said  agreement,  or  the  said  design  and  invention  of  ^ 
plaintiff:  verification. 
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plaintiff  joined  issue  on  the  first,  second,  and  third  pleas,  and  to  the 
fourth  and  fifth — admitting  the  grant  of  the  letters-patent  to  Barker,  and  the 
enrolment  of  the  specification  thereon,  as  in  the  fifth  plea  mentioned, — re- 
plied d€  ijguridj  absque  residue  causa. 

Upon  these  replications  the  defendant  joined  issue. 
The  cause  ivas  tried  before  EaLE,  J.,  at  the  adjourned  sittings  in  London 
after  last  Hilary  term.    The  plaintiff  had  obtained  a  certificate  of  registration, 
under  the  statutes  5  &  6  Vict.  c.  100,  and  6  &  7  Vict.  c.  65,  for  what  he 
called  <<  a  new  and  original  design  for  the  shape  or  configuration  of  a  para- 
sol," his  alleged  invention  consisting  of  a  mechanical  contrivance,  within 
the  metal  tube  or  stem  of  the  parasol,  to  enable  a  person  carrying  it,  to  open 
or  close  the  parasol  with  one  hand  only,  by  the  mere  pressure  of  the  thumb 
on  a  small  ivory  knob  inserted  in  the  handle  thereof.    It  also  appeared  that 
the  defendant  had,  on  the  ^9th  of  November,  1844,  entered  into  the  agree- 
meut  ^stated  in  the  declaration,  and  had  been  guilty  of  a  breach  of  that  agree- 
ment  in  the  manner  therein  also  stated :  and  several  manufacturers  of  parasols, 
called  on  the  part  of  the  plaintiff,  stated  that  they  had  been  deterred  firom 
availing  themselves  of  the  plaintiff's  improvement  by  the  publication,  by  the 
defendant,  of  the  circular  mentioned  in  the  declaration. 

On  the  part  of  the  defendant  it  was  objected,  that  the  alleged  invention 
of  the  plaintiff  was  not  an  invention  of  a  design  <<  for  ornamenting  an  article 
of  manu&cture,"  within  the  5  &  6  Vict.  c.  100,  or  «  for  the  shape  or  con- 
figuration of  such  article"  within  the  6  &  7  Vict.  c.  65,  and  therefore  that  it 
was  not  properly  the  subject  of  *a  certificate  of  registration  under  r«oQo 
those  statutes,  but,  if  a  new  invention,  and  useful,  was  a  mechanical 
iov^eotioo,  that  might  have  been  made  the  subject  of  a  patent  for  a  new 
mano&cture,  under  the  21  Jac.  1,  c.  3, 

It  was  further  contended  on  the  part  of  the  defendant,  that  the  plaintiff's 
alleged  invention  was  a  breach  of  the  patent  granted  to  Barker,  the  specifi- 
cation of  which  was  put  in.  Barker^s  invention,  however,  required  the 
application  of  both  hands,  and  in  other  respects  (according  to  the  plaintiff's 
witnesses)  essentially  differed  in  principle  from  the  invention  of  the  plain- 
tiff. Evidence  was  also  given  on  the  part  of  the  defendant  to  show  that  the 
parasol  made  by  the  plaintiff,  so  far  as  regarded  the  <<  shape  and  configu- 
ration" thereof,  approached  very  nearly  to  one  that  had  been  previously 
made  by  one  Sangster. 

The  learned  judge  told  the  jury  that  the  only  matter  for  their  consideration 
was,  whether  or  not  the  plaintiff's  invention  was  a  fraudulent  imitation  of 
Barker's :  telling  them  that  there  was  no  plea  upon  the  record  to  raise  the 
question  as  to  the  novelty  of  the  plaintiff's  invention. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  150/.,  (a)  and  leave 
was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court 
shoukl  be  of  opinion  that  the  invention  was  not  the  proper  subject  of  a  cer* 
tiiicate  under  the  acts  relating  to  copyright  of  designs. 

(a)  The  f«nlict  was  entered  for  1002.  only,  the  earn  mentioned  in  the  egreemeat 
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By,£s,  Seijt.,  in  Easter  term  last,  moved  to  enter  a  nonsuit,  or  a  rerfet 
for  the  defendant  upon  the  point  reserved ;  or  for  a  new  trial,  on  the  groaiKk 
of  misdirection,  and  that  the  verdict  was  contrary  to  the  evidence:  or  to 
reduce  the  damages.  As  to  the  last  point,  he  referred  to  Astkyr.  IfeUiw, 
2  B.  &  P.  346,  and  KenMe  v.  Farren,  6  Bingh.  141,  3  M.  &  P.  425,  to 
*8091  ^^^  ^^^  ^^^  lOOL  in  the  agreement  ^mentioned  did  not  coofldtate 
liquidated  damages :  and  he  submitted,  that,  if  unliquidated,  tkej 
were  extravagantly  excessive. 

TiNDAL,  C.  J.  If  the  100/.  mentioned  in  the  agreement  be  liquidated 
damages,  there  is  an  end  of  the  question  as  to  the  propriety  of  the  verdict  ia 
point  of  amount ;  and,  if  not,  as  the  learned  judge  who  tried  the  caase  re* 
ports  to  us  that  he  is  not  dissatisfied  with  the  verdict,  we  cannot  mterfere « 
to  the  quoTdum  of  damages.  Upon  the  other  points,  however,  the  rale  may  go. 

Ta^fourdy  Serjt.,  (with  whom  was  Hoggins^)  showed  cause.    This  is  not 
an  action  for  the  infringement  of  a  patent,  or  for  the  piracy  of  a  design  ce^ 
tificated  under  the  statutes  referred  to :  it  is  an  action  in  which  the  phintiir 
seeks  to  recover  damages  for  the  breach  of  an  agreement  entered  into  upon 
good  consideration.    The  validity  of  the  certificate,  on  which  the  plaiadirfl 
title  to  recover  rests,  depends  upon  the  construction  of  the  5  &  6  Vict  c  100, 
and  the  6  &  7  Vict.  c.  65.    The  first-mentioned  act  is  intituled  « An  act 
to  consolidate  and  amend  the  laws  relating  to  the  copyright  of  designs  ix 
ornamenting  articles  of  manu&cture."    The  third  section — <«  with  r^ard  to 
any  new  and  original  design  (except  for  sculpture  and  other  things  wtduD 
the  provisions  of  the  several  acts  mentioned  in  the  schedule  C.  to  the  act 
annexed,  (a)  whether  such  design  be  applicable  to  the  ornamenting  of  any 
article  of  manufacture,  or  of  any  substance,  artificial  or  natural,  or  partly 
artificial  and  partly  natural,  and  that  whether  such  design  be  so  applicaUe 
for  the  pattern,  or  for  the  shape  or  configuration,  or  for  the  ornament  diereo^ 
or  for  any  two  or  more  of  such  purposes,  and  by  whatever  means  sack 
design  may  be  so  applicable,  whether  by  printing,  or  by  painting,  or  bjr 
•8101    ^™l*'^*^®'y>  o"^  ^y  weaving,  or  by  sewing,  or  by  ^modelling,  or  by 
-'    casting,  or  by  embossing,  or  by  engraving,  or  by  staimng,  or  by 
any  other  means  whatsoever,  manual,  mechanical,  or  chemical,  separate  or 
combined''— enacts  <<  that  the  proprietor  of  every  such  design,  not  pi** 
viously  published  either  within  the  United  Kingdom  of  Great  Britain  aad 
Ireland,  or  elsewhere,  shall  have  the  sole  right  to  apply  the  same  to  anya^ 
tides  of  manufacture,  or  to  any  such  substances  as  aforesaid,  provided  the 
same  be  done  within  the  United  Kingdom  of  Great  Britain  and  Irelaod) 
for  the  respective  terms  hereinafter  mentioned,  such  respective  terms  to 
be  computed  from  the  time  of  such  design  being  registered  according  to 
this  act ;"  and  it  then  proceeds  to  describe  the  several  articles  in  classes, 
and  to  appoint  the  respective  periods  for  which  protection  from  piracy  sW 
be  given.    The  fifth  section  enacts  <<  that  the  author  of  any  such  new  sad 
original  design  shall  be  considered  the  proprietor  thereof,  unless  he  ^ 

(a)  38  G.  8,  c.  71,  and  54  O.  3,  e.  6S. 
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executed  Hie  work  on  behalf  of  another  person  for  a  good  and  valuable  con- 
sideration ;  in  which  case  such  person  shall  be  considered  the  proprietori 
and  shall  be  entitled  to  be  registered  in  the  place  of  the  author ;  and  every 
person  acquiring,  for  a  good  or  a  valuable  consideration,  a  new  and  original 
design,  or  the  right  to  apply  the  same  to  the  ornamenting  any  one  or  mora 
articles  of  manufacture,  or  any  one  or  more  such  substances  as  aforesaid, 
either  exclusively  of  any  other  person,  or  otherwise,  and  also  evei^'  person 
upon  whom  the  property  in  such  design,  or  such  right  to  the  application 
thereof,  shall  devolve,  shall  be  considered  the  proprietor  of  the  design  in 
the  respect  to  which  the  same  may  have  been  so  acquired,  and  to  that 
extent,  but  not  otherwise."    Section  15  directs  the  mode  of  registration  of 
designs  ;  and  section  16  provides  for  the  certificate  of  registration,  and  enacts 
that  such  certificate,  «  purporting  to  be  signed  by  the  r^istrar  or  deputy- 
registrar,    and  purporting  to  have  the  seal  of  office  of  such  registrar 
Affixed  thereto,  shall,  in  the  absence  of  evidence  to  the  contrary,    r*oi  t 
be  sufficient  proof — of  the  design,  and  of  the  name  of  the  proprietor,     ^ 
therein  mentioned,  having  been  duly  registered — of  the  commencement  of 
the  period  of  registry — of  the  person  named  therein  as  proprietor  being  the 
proprietor— of  the  originality  of  the  design — ^and  of  the  provisions  of  this 
act,  and  of  any  rule  under  which  the  certificate  appears  to  be  made,  having 
been  complied  with :  and  any  such  writing,  purporting  to  be  such  certificate, 
shall,  in  the  absence  of  evidence  to  the  contrary,  be  received  as  evidence, 
without  proof  of  the  handwriting  of  the  signature  thereto,  or  of  the  seal  of 
office  affixed  thereto,  or  of  the  person  signing  the  same  bemg  the  registrar 
or  deputy*registrar."    That  statute  appears  to  have  been  confined  to  the 
protection  of  amamenial  designs.    The  6  &  7  Vict.  c.  65,  was  therefore 
passed  for  the  purpose  of  extending  its  provisions.    The  first  section  recites 
the  former  act,  and  that  it  was  expedient  to  extend  the  protection  afforded 
by  that  act  to  such  designs  thereinafter  mentioned,  not  being  of  an  oma* 
menial  charader^  as  were  not  included  therein :  and  the  second  section, 
^  with  regard  to  any  new  or  original  design  for  any  article  of  manufacture) 
having  reference  to  some  purpose  of  utility,  so  far  as  such  design  shall  be 
tot  the  shape  or  configuration  of  such  article,  and  that  whether  it  be  for  the 
whole  of  such  shape  or  configuration  or  only  for  a  pari  thereof,"  enacts 
<<diat  the  proprietor  of  such  design  not  previously  published  within  the 
United  Kingdom,  or  elsewhere,  shall  have  Uie  sole  right  to  apply  such  de- 
sign to  any  article,  or  make  or  sell  any  article  according  to  such  design, 
for  the  term  of  three  years,  to  be  computed  from  the  time  of  such  design 
being  registered  according  to  the  act :  provided,  that  this  enactment  shall 
aot  extend  to  such  designs  as  are  within  the  provisions  of  the  said.act,  or 
of  (he  38  Geo.  3,  c.  71,  and  54  Geo.  3,  c.  56."    *That  this  in-    .^g^^ 
vention  might  be  made  the  subject  of  a  patent,  is  not  by  any  means    ^ 
conclusive  to  show  that  it  is  not  the  proper  subject  of  registration  under  the 
Matutes  in  question.     [Maule,  J.    Your  argument  is,  that  it  was  compe- 
teat  to  the  plaintiff,  at  his  election,  to  call  this  an  invention  of  a  de^gn^  in 
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order  to  entide  himaelf  to  the  more  limited  and  less  expensive  patent  n|^ 
conferred  by  these  statutes.]  It  is  properly  termed  a  design :  sculptore  b 
one  of  the  arts  of  design,  and  indeed  it  is  so  recognised  in  the  5  &  6  Vict 
c  100,  s.  3,  where  it  is  made  the  subject  of  an  express  exc^ion»  [Cbe»- 
WELL,  J.  This  can  hardly  be  said  to  be  a  mere  iemgn  for  the  shape  or  con* 
figuration  of  a  parasol.  TmoAL,  C.  J.  If  your  mode  of  construing  the 
acts  be  the  correct  one,  few  inrentions  need  be  the  subject  of  patents,  pr> 
vided  the  inventors  are  satisfied  with  a  three  years'  monopoly.]  (a)  It  can 
scarcely  be  contended  that  this  b  a  manufacture  within  the  21  Jac.  1,  c.  3. 
V  it  be  competent  to  the  defendant,  notwithstanding  the  agreement  be  has 
entered  into,  to  raise  the  question  of  novelty  at  all,  there  is  no  plea,  upon  this 
necord,  adapted  for  that  purpose.  The  plea  relied  on  is  the  second,  whidi 
alleges  that  the  plaintiff  is  not  the  inventor  or  proprietor.  If  thb  had  been 
an  action  for  an  infringement  of  a  patent,  the  defendant  would  not,  under 
such  a  plea,  have  been  permitted  to  insist  on  want  of  novelty  in  the  in* 
vention :  WaUoik.  v.  Potttrj  3  Mann.  &  Gr.  41 1, 4  Scott,  N.  R.  91 ;  WaUmk 
V.  Bateman,  3  Mann.  &  Gr.  773,  4  Scott,  N.  R.  397.  All  that  is  thereby 
put  in  issue  is,  the  plamtiff's  proprietordiip,  which  was  proved  by  the 
plaintiff  having  produced  the  certificate  of  registration  under  the  5  &  6 
*8131  ^^^^'  ^'  ^'  ^hich  is  by  section  16  made  evidence  of  ^proprietor* 
^  ship  and  of  originality  of  design.  As  to  the  evidence — it  was 
proved  that  the  plaintiff's  invention  was  altogether  dissimilar  from  diat 
which  was  ihe  subject  of  Barker's  patent  That  required  the  application  of 
both  bands ,  «n  other  respects  it  was  a  total  failure.  There  is  no  pretence 
whatever  for  disturbing  the  verdict. 

Byles^  Serjt.,  in  support  of  the  rule.  The  issue  is,  not  merely  whether 
or  not  the  plaintiff  was  the  inventor  of  a  new  or  original  design  for  a  psn- 
9ol,  but  whether  he  is  the  proprietor;  and  that  issue  is  properly  raised  here. 
With  one  exception — viz.,  that  on  which  Sykes  v.  SykeSj  3  B.  &  C.  541, 
5  D.  &  R.  292 ;  Morisanv.  iSa/mon,  2  Mann.  &  Gr.  385,  2  Scott,  N.  R. 
449,  and  that  class  of  cases  depends — since  the  statute  of  monopolies,  bo 
person  can  have  a  monopoly  for  any  new  invention  but  under  the  authority 
of  some  act  of  parliament.  When  the  plea  says  that  the  plaintiff  was  not 
Ae  inventor  or  proprietor  of  a  new  or  original  design,  it  in  efiect  says  that 
die  plaintiff  had  no  property  in  it — a  plea  that  goes  to  the  very  root  of  the 
consideration.  [Tikdal,  C.  J.  You  might  have  pleaded  that  the  design 
was  not  a  design  for  the  shape  or  configuration  of  an  article  within  the  act, 
giving  colour,  so  as  to  make  the  plea  good.  The  issue  tendered  here  is 
merely  as  to  who  is  the  first  inventor.  Cresswell,  J.  "  Proprietor"  and 
«nDventor''  do  not  mean  the  same  thing.  Under  this  plea  you  woold 
seek  to  defeat  the  plaintiff's  right  by  showing  that  he  was  not  the  nwahty 
or  that  he  was  not  the  proprietor ^  or  that  the  design  was  not  a  design  withio 

.  (a)  Wh«re  the  invention  hat  been  deed  abrooidy  a  patent  would  he  neoeasary,  ai  the  lalP*^ 
do  not  extend  to  designs  previously  published  within  the  United  Kingdom  or  tUttditrt.  viot 
er  do  6  Vict  e.  100,  a.  8. 
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tfe  act  TiNDAL,  C.  J.  In  JVeikon  v.  Harford^  8  M.  &  W.  806,  the  court- 
of  Exchequer  refused  to  permit  the  question  of  new  ^manufacture  pot.^ 
to  be  raised  under  an  issue  on  a  plea  that  the  plaintiff  was  not  the 
fiist  and  true  tnTentor.]  The  term  proprietor  is  a  word  of  more  extensiTe 
meaming:  the  plea  imports  that  the  plaiiuiff  was  not  the  inventor  or  proprie- 
tor of  such  ^  design  as  could  be  the  subject  of  a  certificate  of  registration 
within  the  act.  Suppose  the  action  were  for  infringing  the  plaintiff's  copy- 
right in  a  book,  might  not  the  defendant,  under  a  plea  that  the  plaihtiff  was 
not  the  proprietor  of  the  copyright,  show  that  the  publication  was  of  a 
libellous,  indecent,  or  blasphemous  character?  (a)  [Maule,  J.,  and  Cr£SS- 
i¥ELL,  J.  Clearly  not.]  The  learned  Serjeant  then  proceeded  to  argue  that 
the  verdict  was  against  the  weight  of  evidence.' 

TiNDAL,  C.  J.  It  seems  to  me  that  there  is  no  pretence  for  making  this 
rule  absolute.  I  think  the  learned  judge  was  fully  warranted  in  telling  the 
jury  that  there  was  no  plea  upon  the  record  calculated  to  raise  the  question 
of  novelty  of  the  design.  Nor  do  I  think  the  jury  came  to  a  Wrong  cooi- 
elusion  upon  the  evidence. 

The  rest  of  the  court  concurred.  Bute  discharged. 


JBykSf  Serjt,  then  asked  to  be  permitted  to  go  down  again,  on  payment 
oi  costs,  with  liberty  to  add  a  plea  to  raise  the  defence  that  was  bond  fide 
intended. 

Maule,  J.  What  bona  Jldes  can  there  be  in  a  man  who  sets  up  such  a 
defence  after  having  entered  into  such  an  agreement  as  that  set  out  in  this 
declaration  ?  Application  refused. 

(a)  Vide  Wright  v.  TaUU,  pott 


•NEEDHAM  v.  FRASER.    May  31.  [♦SIS 

A  declaration  m  caM,  hy  A.  against  B.,  fiyr  not  attending  the  trial  oC  a  caoae  between  A.  and 
C,  in  obedience  *  a  nthpawi,  alleged  that  A.  had  a  good  caaee  of  action  afrainvt  C,  and  that 
the  testimony  of  B.  was  materia!  for  evidence  for  A.  on  that  trial ;  and  that,  in  consequence  oC 
eoch  non>attendance,  A.  was  compelled  to  withdraw  the  record,  and  become  liable  to  pay  to 
the  then  defendant  the  costs  of  the  day,  and  also  incurred  costs  in  preparing  for  triaL  B. 
pleaded — not  guilty — leave  and  license — and  that  A.  might  have  proceeded  to  the  trial  with* 
out  his  testimony. 

Hflrf,  that  B.  having  admitted,  by  his  course  of  pleading,  that  A.  had  a  good  cause  of  actiom 
against  C,  it  was  not  competent  to  B.  to  avail  himself  of  the  record  in  that  suit  (which  was 
put  in  by  A.  for  the  purpose  oT  showing  that  such  a  record  existed  and  had  been  withdrawn) 
to  show  that  the  declaration  therein  was  so  defective  that  a  verdict  theieon  would  have  been 
firvitleas. 

Tms  was  an  action  upon  the  case  against  the  defendant  for  not  attending 
as  a  witness  upon  a  trial  at  nisi  prius,  pursuant  to  a  suhpcena. 

The  declaration  stated  that  the  plaintiff  brought  an  action  in  this  court 
against  one  D.,  that  the  cause  was  at  issue  and  about  to  be  tried,  and  that 
he  sued  out  a  writ  of  subpcena  ad  testificandum  directed  to  the  now  defend* 
anty  requiring  him  to  give  evidence  in  that  action  on  behalf  of  the  pl^ixtfiff* 
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it  then  alleged  that  the  plaintiff  afterwards,  and  before  the  committing  of 
the  grievances,  &c.,  to  wit,  on,  &c.,  caused  to  be  made  kno^ni  and  diown 
to  the  now  defendant  the  said  writ,  and  then  caused  a  copy  to  be  left  widi 
the  now  defendant,  and  then  paid  to  the  now  defendant  a  certain  som  of 
money,  to  wit,  &c.,  being  a  reasonable  sum  of  money,  for  his  costs  and 
charges  in  and  about  his  attendance  as  a  witness  according  to  the  tenor  of 
the  said  writ  of  subpoena;  that  the  said  action  came,  and  was  called  on  to 
be  tried  at  the  said  time,  to  wit,  on,  &c.,  and  at  the  place  mentioned  in  the 
said  writ  of  subpoBna  for  that  purpose,  and  thai  Ae,  Ihe  pUmiiff!,  had  a  good 
cause  of  action  in  the  said  action;  and,  although  the  defendant  could  and 
might,  in  obedience  to  the  said  writ  of  subpcenaf  have  appeared  at  the  tiial 
of  the  issue  in  the  said  actioh  when  the  same  was  so  called  and  came  on  to 
*8161    "^  ^^^  ^  ^aforesaid,  and  could  and  might,  in  obedience  to  the  said 

writ  of  stdqfcena,  have  testified  the  truth  according  to  his  knowledge, 
at  the  time  and  place  aforesaid,  at  the  said  trial  of  the  said  issue,  and 
although  his  testimony  of  the  truth  according  to  his  knowledge  was  mate- 
rial evidence  for  the  plaintiff  at  the  trial  of  tne  said  action,  whereof  the  de- 
fendant then  had  notice ;  yet  the  defendant,  not  regarding  his  duty  in  that 
behalf,  but  contriving,  and  wrongfully  and  unjustly  intending,  to  injure  the 
now  plaintiff,  and  to  deprive  him  of  the  benefit  of  the  same  evidence  on 
the  trial  of  the  said  issue,  and  thereby  to  prevent  him  from  obtaining  a  ver- 
dict against  D.  thereon,  and  to  make  him,  the  now  plaintiff,  incur,  and  to 
put  him  to,  great  charges  and  expenses  of  his  moneys,  did  not  nor  would 
appear  as  a  witness  at  the  time,  and  place  respectively  mentioned  in  the  said 
writ  of  subpcma  in  that  behalf,  at  the  trial  of  the  said  issue  in  the  said 
action,  when  the  same  was  so  called  and  came  on  to  be  tried  as  aforesaid, 
although  he  the  defendant  was  then  and  there  solemnly  called  upon  for  that 
purpose,  and  had  no  reasonable  or  lawful  cause  or  impediment  to  the  con- 
trary, but  the  defendant  thereupon  wholly  neglected  so  to  do ;  by  reason 
whereof,  and  because  the  now  plaintiff  could  not  proceed  to  the  trial  of  the 
said  issue  without  the  testimony  of  the  now  defendant,  he  the  now  plaintiff 
was  then,  to  wit,  on,  &c.,  forced  and  obliged  to  withdraw,  and  did  then 
withdraw,  the  nisi  prius  record  of  the  said  issue :  by  means  of  which  8evera> 
premises  the  now  plaintiff  then  became  and  was  made  liable  to  pay  to  the 
said  D.  a  large  sum  of  money,  to  wit,  &c.,  for  the  costs  incurred  by  the 
said  D.  by  reason  of  the  said  record  being  so  withdrawn  as  aforesaid,  and 
by  reason  of  the  said  issue  not  being  tried  at  the  time  and  place  aforesaid, 
and  otherwise  by  reason  of  the  premises ;  and  the  now  plaintiff  also  lost 
and  was  deprived  of  the  value  and  benefit  of  a  laige  sum  of  money,  to  wit, 
*8171    ^^*'  *which  he  had  paid  and  expended  in  order  to  have  the  said 

issue  tried  at  the  time  and  place  aforesaid ;  and  the  now  plaintiD 
was  also  obliged  to  expend,  and  did  necessarily  expend,  divers  other  soiaf 
of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  Ac. 
in  and  about  prosecuting  the  said  suit ;  and  the  now  plaintiff  was,  by  oetttf 
of  the  premises,  otherwise  greatly  injured  and  damnified,  &c. 
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The  defendant  pleaded^-first,  not  guilty — secondly,  leave  and  license-* 
thirdly,  that  the  plaintiflf  could  and  might  have  proceeded  to  the  trial  of  the 
said  issue  without  the  testimony  of  the  defendant ;  concluding  to  the  coun« 
try.      Issue  thereon. 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  last  spring  assizes 

for  the   county  of  Surrey.     It  appeared  that  the  action  against  D.  was 

brought  to  recover  damages  for  defamatory  matter  alleged  to  have  been 

uttered  by  him  as  counsel  upon  a  motion  in  this  court.     The  nisi  prius 

record  in  that  action  having  been  put  in  on  the  part  of  the  plaintiff,  it  was 

inasted  for  the  defendant  that  he  had  a  right  to  have  it  read,  and  that  it 

would  appear  therefrom,  as  well  as  from  the  affidavits,  (which  he  proposed 

to  put  in,)  used  upon  the  inotion  therein  referred  to,  that  the  plaintiff  had 

no  cause  of  action  against  D. — ^the  observations  made  by  him  being  rele- 

Tant  to  the  matter  then  before  the  court,  and  not  the  subject  of  an  action ; 

and,  consequently,  that  the  plaintiff  had  not  been  damnified  by  his  non* 

attendance  as  a  witness. 

On  the  part  of  the  plaintiff  it  was  insisted  that  it  was  not  competent  to 
the  defendant  to  show  that  the  plaintiff  had  no  good  cause  of  action  against 
D.,  it  being  alleged  in  the  declaration  that  he  had  a  good  cause  qfadiony  and 
that,  in  consequence  of  the  absence  of  the  now  defendant,  he  was  compelled 
to  withdraw  the  record,  and  had  become  liable  to  pay  certain  costs ;  all 
which,  it  *was  contended,  was  admitted  by  the  defendant's  course  r«oto 
of  pleading. 

His  lordship  inclined  to  the  opinion  that,  upon  this  record,  the  defendant 
nad  admitted  that  the  plaintiff  had  a  good  cause  of  action  against  D. ;  that 
the  plaintiff  had  a  right  to  bring  his  cause  to  trial,  even  though  it  might  turn 
out  that  he  had  no  substantial  cause  of  action ;  that  his  being  hindered  and 
impeded  in  the  exercise  of  this  right,  was,  in  itself,  a  ground  of  action ;  and 
that  the  defendant  was,  at  all  events,  liable  for  the  costs  that  had  been 
incurred  by  reason  of  his  culpable  negligence. 

A  verdict  was  thereupon  taken  for  the  plaintiff,  the  amount  of  damages 
to  be  referred  to  the  court. 

Sir  T.  JVilde,  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  nonsuit 
or  a  new  trial.  He  submitted  that  it  was  competent  to  the  defendant  in 
this  action,  to  set  up  the  want  of  a  good  cause  of  action  by  the  plaintiff 
against  D.,  as  an  answer  to  the  imputed  negligence;  as,  in  an  action 
against  an  insurance  broker  for  negligence  in  omitting  to  effect,  or  in  the 
mode  of  effecting,  an  insurance,  the  defendant  may  set  up,  in  answer,  any 
thing  to  show  that  his  principal  had  no  insurable  interest,  or  for  any  other 
reason  could  have  sustained  no  damage ;  and  he  referred  to  Chapman  v. 
l>am,  3  Mann.  &  Gr.  609,  4  Scott,  N.  R.  319,  and  Schoki  v.  HaUm^ 
10  M.  &  W.  15,  to  show  that  the  courts  will  not  grant  an  attachment 
against  a  witness  for  disobedience  of  a  subpoena^  when  it  appears  that  the 
plamtiff  had  no  cause  of  action  in  the  original  suit. 
Shiee^  Serjt.,  showed  cause.    The  declaration  in  this  case  states  that  tht 
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plaintiff  lia4  a  good  cause  of  action  against  D., — ^that  the  testimony  of  the 
*R1<)1    ^^^  defendant  was  ^material  for  him  on  the  trial  of  that  action, 

aod  tbat^  by  reason  of  his  non-attendance,  he  was  compelled  to  with- 
draw the  record,  and  bcurred  certain  costs.  These  are  material  allegatioDS, 
that  might  have  been  traversed :  the  plaintiff,  by  omUtmg  to  traverse  them, 
has  admitted  the  former  cause  of  action,  and  the  materiality  of  his  evidence. 
The  record  was  put  in  for  the  purpose  of  showing  that  it  bad  been  with- 
drawn :  it  clearly  was  not  admissible  for  any  other  purpose  ;  nor  were  the 
affidavits  admissible  to  contradict  it.  It  was  not  competent  to  the  defend- 
ant to  contend  that  the  plaintiff  had  not  sustained  substantial  damages  by  his 
non-attendance :  and,  at  all  events,  the  law  will  import  some  damage  from 
the  circumstance  of  his  having  been  impeded  in  his  right  to  have  his  cause 
tried.  [Maule,  J.  Your  last  proposition  assumes  that  the  allegation  in  the 
declaration,  that  the  plaintiff  had  a  good  cause  of  action  against  D.^  was 
unnecessary.]  The  defendant  cannot  be  permitted  to  controvert  that  which 
he  has  deliberately  admitted  upon  the  record ;  and,  therefore,  it  must  now  be 
t^ken  that  the  plaintiff  bad  a  good  cause  of  action  against  D.  The  piaio- 
tiff  does  not  want  the  record  in  the  former  action  for  the  purpose  of  esti- 
mating his  damages  as  against  the  present  defendant,  inasmuch  as  he  is 
merely  seeking  to  recover  from  him  the  amount  of  costs  be  has,  by  his 
negligence,  become  liable  to  pay  to  D.,  and  the  expenses  that  have  thereby 
become  unavailing. 

Charmdl,  Serjt.,  (with  whom  was  BramtDell^)  in  support  of  the  rule.  It 
was  clearly  open  to  the  defendant  upon  this  record,  to  show  that  the  pluu- 
tiff  had  no  good  cause  of  action  against  D.  Every  material  allegation  in  a 
declaration  that  might  have  been,  and  is  not  traversed,  is  admitted:  but 
here,  the  allegation  that  the  plaintiff  had  a  good  cause  of  action  against 
D.,  was  immaterial  and  unnecessary ;  and  therefore  a  plea  traversing  it 
^8201     *^^^^^  ^^^^  ^^^'^  ^^^9  ^  tendering  an  immaterial  issue.  It  is  troe 

that  the  declaration  in  ^mey  v.  Longy  9  East,  473,  which  is  fre- 
quently referred  to,  contained  an  allegation  that  the  evidence  of  the  defend- 
ant would  have  enabled  the  plaintiff  to  obtain  a  verdict  in  the  original 
action:  but  that  was  not  the  point  decided.  In  Masterman  T.Judstm, 
8  Bingh.  224,  1  M.  &  Scott,  367,  it  was  held  that  the  omission  of  such  an 
averment  was  no  ground  for  arresting  the  judgment.  So,  in  MuUdt  t. 
Hunty  1  Cr.  &  M.  752,  there  was  no  distinct  allegation  in  the  declaration^ 
of  a  good  cause  of  action  in  the  original  suit ;  but  it  was  stated,  (as  is  alleged 
in  this  declaration,)  that  the  defendant  could  have  given  maierial  evidenct 
for  the  plaintiff,  and  that  without  his  evidence  the  plaintiff  could  not  safely 
proceed  to  trial,  and  that,  by  reason  of  his  non-attendance,  and  because  the 
plaintiff  could  not  safely  proceed  to  trial  without  his  testimony,  he  was 
forced  and  obliged  to,  and  did,  withdraw  the  nisi  prius  record :  and  the 
declaration  was  held  sufficient  after  verdict.  Lord  Lyndhuest,  C.  B.,  u 
the  course  of  the  argument,  asks — «  could  the  evidence  be  material,  if  the 
plaintiff  had  no  cause  of  action  ?    And  in  giving  judgment,  his  lordship 
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said :  <<  I  am  of  opinion  that  a  good  cause  is  sufficiently  averred,  so  as  to 
be  good  after  verdict.  The  declaration  states  that  the  evidence  which  the 
witness  could  have  given  was  material  evidence  in  the  cause,  and  that  the 
plaintiff  could  not  safely  proceed  to  trial  without  it.  Now,  in  my  opinion, 
no  evidence  could  be  material  in  the  cause,  unless  the  plaintiff  had  a  good 
cause  of  action ;  and  therefore,  after  verdict,  I  think  we  must  hold  the  de- 
claration sufficient  in  this  respect.  The  averments  in  this  case  are  sub- 
stantially the  same  with  those  in  the  case  of  Mastemum  v.  Judson ;  and 
I  think  that  the  present  case  falls  within  the  principle  of  that  decision." 
*[Maule,  J.  It  may  be  that  the  declaration  would  have  been  good  r«QQi 
without  the  allegation  in  question,  and  yet,  that  being  there,  the  '' 
allegation  becomes  material.]  Where  the  action  is  brought  for  a  tort,  thk 
plaintiff  must  show,  not  only  a  breach  of  duty  on  the  part  of  the  defend- 
ant, but  a  resulting  damage  to  the  plaintiff.  Here,  there  could  be  no  da- 
mage to  the  plaintiff,  unless  he  had  a  good  cause  of  action  against  D.(a} 
It  is,  therefore,  competent  to  the  defendant,  under  not  guilty,  to  show,  hj 
the  record  in  that  action,  that  the  plaintiff's  cause  of  action  was  so  viciously 
stated  that  he  could  not  have  succeeded  there,  and  consequently  that  he  hai 
sustained  no  damage  by  the  wrongful  act  of  the  present  defendant.  [Cres^ 
WELL,  J.  Does  the  declaration  show  any  right  to  maintain  the  action,  un* 
less  it,  in  some  way,  alleges  that  the  plaintiff  had  a  good  cause  of  action  iL 
the  original  suit  ?  And,  if  not,  is  not  that  allegation  a  material  one  ?  And 
should  it  not  have  been  traversed  ?]  In  Dauis  v.  Lovelly  4  M.  &  V7.  678, 
7  Dowl.  P.  C.  178,  a  declaration  in  case  for  disobedience  to  a  cubpooM 
f  duces  *tecumj  alleged  that,  although  the  appearance  of  the  defendant  was 
necessary  and  material  to  the  trial  of  the  issue,  and  although  the  production 
of  the  documents  was  material  evidence  for  the  plaintiff  on  the  said  trial, 
yet  the  defendant,  not  regarding  his  duty,  did  not  appear,  i.e. ;  &nd  it  was 
held,  on  general  demurrer,  that  it  was  sufficiently  shown  tliat  the  plaintiff 
had  a  good  cause  of  action  in  the  original  suit.  And  Lord  Abinger  said : 
<<  As  to  the  necessity  of  an  averment  that  the  plaintiff  had  a  good  cause  of 
action  in  the  original  suit,  I  think  the  case  of  Mullett  v.  Hunt  is  an  authority 
for  our  holding  this  declaration  sufficient  in  that  respect,  and  that  the  good 
sense  of  the  matter  is  with  the  observation  *of  Lord  Lyndhurst  in  r^ooo 
that  case, — that  no  evidence  can  be  material  in  a  cause,  unless  the 
plaintiff  has  a  good  cause  of  action ;  and  therefore  that  it  is  sufficient  to 
aver  that  the  evidence  of  the  party  was  material  and  necessary  on  the  trial, 
and  that,  for  want  of  it,  the  plaintiff  was  nonsuited.  With  this  averment, 
the  plaintiff  could  not  support  the  declaration,  unless  he  proved  that  be  had 
a  good  cause  of  action  in  the  original  suit."  Here,  the  third  plea,  which 
states  that  the  plaintiff  could  and  might  have  proceeded  to  the  trial  of  the 
issue  without  the  testimony  of  the  defendant,  does,  according  to  the  case 
last  cited,  put  in  issue  aU  that  is  materially  alleged  in  this  declaration.    If 

(a)  In  ref  leTUi  no  rent  can  be  due  unleei  there  be  a  tenancy ;  yet,  a  plea  of  rum  in  amn 
•dmiU  the  tik^Mncy. 
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the  defendant  had  simply  traversed  that  the  plaintiff  had  a  good  caose  of 
action  against  D.,^  the  plea  would  have  been  demurred  to,  as  tendering  an 
immaterial  issue.  The  record  produced  showed  that,  even  if  the  pUntiff 
had  obtained  a  verdict  against  D.,  the  judgment  would  have  been  anested. 
[Maule,  J.  In  that  case,  he  would  have  been  liable  to  no  costs ;  whereas, 
here,  having  been  compelled  to  withdraw  the  record  in  consequence  of  die 
absence  of  the  witness,  he  is  liable  for  the  costs  of  the  day.]^  At  all  events, 
the  plaintiff  is  not  entitled  to  recover  the  amount  of  the  costs  mcurred  bj 
him  in  setting  down  the  cause  for  trial,  seeing  that  a  tnal  could  have  f^ 
suited  in  no  benefit  to  him. 

CoLTMAN,  J.(a)    I  think  it  is  impossible  to  hold  otherwise  than  that  du* 
allegations  in  the  declaration, — that  the  plaintiff  had  a  good  cause  of  acdoa 
against  D.,  and  that  the  testimony  of  the  now  defendant  was  material  evi- 
dence for  the  plaintiff  at  the  trial  of  the  aforesaid  action, — are  admitted 
upon  this  record ;  and,  consequently,  that  the  plaintiff  is  entitled  to  main- 
*8231    ^^^^  ^^  action.   On  the  part  of  the  defendant,  it  was  sought  to  *piit 
"^     in  the  affidavits  filed  on  the  motion  referred  to  in  the  declaradon  in 
the  former  suit,  for  the  purpose  of  showing  that  the  plaintiff  had  no  good 
cause  of  action  therein :  but  I  think  they  were  not  admissible  for  the  po^ 
pose  of  contradictmg  that  which  stands  admitted  by  the  pleadings.   Then 
it  was  insisted,  that  the  defendant  was  entitled  to  show,  by  the  record  in  the 
action  against  D.,  which  was  put  in  by  the  plaintiff  himself,  that  his  cause 
of  action  was  so  defectively  stated,  that,  even  if  he  had  succeeded  io  ob* 
taining  a  verdict  against  D.,  the  judgment  must  have  been  arrested.    In  aS 
probability  the  declaration  in  the  former  action  was  insufficient:  still, it  ap- 
pears to  me  that  the  present  defendant  is  not  entitled  to  raise  that  question, 
in  the  face  of  his  solemn  admission  upon  this  record,  that  the  plaiati/Fhad 
a  good  cause  of  action  against  D.    It  is  true,  that,  if  it  had  in  any  way 
appeared  upon  the  record  in  the  present  action  that  there  was  any  inconsist* 
ency  in  the  statement  of  the  original  cause  of  action,  the  effect  might  haye 
been  that  contended  for  on  the  part  of  the  defendant.    But  the  record  m 
the  original  action  was  sought  to  be  used  as  evidence  in  this  cause,  not  to 
explain  any  apparent  inconsistency,  but  to  show  that  the  material  allegatioos 
which  the  defendant  has  admitted  upon  this  record  are  not  true.   This  can- 
not be  done.    It  follows,  therefore,  that,  in  my  opinion,  the  plaintiff  is  en- 
titled to  recover  all  the  costs  he  has  been  put  to  by  the  non-attendance  of 
the  defendant  as  a  witness,  that  is,  the  costs  he  incurred  in  going  down  to 
a  fruitless  trial,  and  the  costs  he  has  become  liable  to  pay  to  the  oppoate 
party  in  consequence  of  the  withdrawal  of  the  record.    The  rale  mns^ 
therefore,  be  discharged,  and  the  costs  taxed  upon  the  principle  1 1^^ 
stated. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  ^ 

mooAi    action  is  brought  against  a  witness  *for  not  attending  to  give  tvr 

dence  upon  a  trial  in  obedience  to  a  subpcena.  The  declaration  stat^ 

(a)  Tlndal,  O.  J^  wae  engagsd  on  the  crown  Jeirdt 
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that  the  plaintiff  had  a  good  cause  of  action  in  the  suit,  on  the  trial  of  whicH 
the  defendant  was  called  upon  to  give  evidence ;  that  his  testimony  was  ma* 
terial  evidence  for  the  plaintiff  at  the  trial  of  the  said  action,  and  that,  in 
consequence  of  his  absence,  the  plaintiff  was  obliged  to  withdraw  the  re* 
cord,  and  thereby  became  liable  to  pay  certain  costs  to  the  defendant  ia 
that  action,  and  also  lost  the  benefit  of  certain  expenses  which  he  had  in*, 
curred  in  order  to  have  his  cause  tried :  and  the  question  now  before  us  is, 
whether  or  not  the  plaintiff  can  maintain  an  action  for  any  of  these  costs.  Tlie 
point  argued  before  us  has  been,  whether  or  not  the  declaration  alleges,  and 
the  pleas  admit,  a  good  cause  of  action  in  the  original  suit.     The  decla- 
ration in'eflect  alleges  two  causes  of  action— one,  that  the  plaintiff  has 
lost  the  benefit  of  the  defendant's  testimony  to  sustain  a  good  cause  of 
action  which  he  had  against  the  defendant  in  the  former  cause — the 
other,  in  respect  to  the  loss  of  testimony  of  the  witnesses  which  was  ma- 
terial for  him  on  that  occasion.    If  these  two  allegations  are  the  same, 
it  is  conceded  that  both  are  admitted  by  not  guilty.    I  think  they  are 
equivalent  allegations,  and  that  they  are  just  as  much  admitted  as  if  the 
declaration  had  stated  that  the  plaintiff  had  a  good  cause  of  action  against 
the  defendant  in  the  former  suit  upon  a  bill  of  exchange,  and  also  for  goods 
sold  and  delivered,  and  that  he  had  sued  him  upon  those  accounts,  and 
that  the  now  defendant,  though  duly  subpoenaed,  and  though  a  material  wit* 
ness,  failed  to  attend,  and  to  this  declaration  the  defendant  had  pleaded  not 
guilty'only.    That  would  have  been  an  admission  that  the  plaintiff  had  a 
good  cause  of  action  as  to  both :  and  this  case  is  substantially  the  same  as 
that.    The  plaintiff  here,  having  put  in  the  record  in  the  former  suit,  in 
order  to  show  that  it  had  been  withdrawn,  it  was  ^contended,  on     r^oog 
the  part  of  the  defendant,  that  he  was  at  liberty  to  use  it  for  the    '* 
purpose  of  inducing  the  jury  to  infer  from  the  statements  therein  that  the 
plaintiff  had  no  cause  of  action  against  the  original  defendant.  But  I  think 
it  is  quite  clear  that  the  defendant  had  no  right  to  ask  the  jury  to  draw  any 
inference  that  was  inconsistent  with  his  admission  upon  the  record ;  and 
that  it  made  no  difference  that  the  evidence  was  put  in  by  the  plaintiff. 
That  which  the  jury  were  sworn  to  try  here  was,  whether  or  not  the  preseiit 
defendant  bad  been  guilty  of  a  breach  of  duty  in  not  attending  pursuant  to 
his  subpoena,  not  whether  the  plaintiff  had  a  good  cause  of  action  in  the 
original  suit.    That  was  not  in  dispute  between  these  parties.    I  think, 
with  my  brother  Coltbcan,  that  the  defendant's  liability  was  not  limited  to 
the  costs  he  has  paid,  or  become  liable  to  pay,  to  the  plaintiff  upon  the 
withdrawal  of  the  record,  but  that  he  is  also  liable  for  the  costs  incurred  by 
the  plaintiff  in  setting  down  the  cause  for  trial. 

Cbesswell,  J.  I  am  of  the  same  opinion.  The  first  point  made  upon 
the  argument  of  this  rule,  was,  that  the  plaintiff  was  not  entitled  to  recover 
against  the  present  defendant,  unless  he  had  a  good  cause  of  action  againft 
the  defendant  in  the  former  action ;  and  that  that  was  not  shown  here,  be* 
^ause  the  aU^tion  in  the  declaration  « that  the  plaintiff  had  a  good  cause 
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of  aetion  in  the  said  action,"  was  not  material,  and,  therefore,  not  admitted 
by  the  course  of  pleading.    None  of  the  cases  that  were  cited  sappoit  dut 
position.    In  those  cases  it  seems  to  hare  been  held  that  it  is  eDoagk  to 
istate  that  certain  issues  were  joined,  and  that  the  evidence  of  the  witness 
Upon  the  trial  of  those  issues  was  material;  and  diat  that  is  equivalent  to 
an  allegation  that  the  plaintiff  had  a  good  cause  of  action.    But  sorely, 
when  there  is  a  distinct  allegation  upon  the  record  that  the  plaintiff  had  a 
*8261    *S9^^  cause  of  action,  it  must  be  a  material  allegation,  and  oq^ 
-'    to  be  directly  traversed,  if  the  defendant  means  to  rely  upon  the 
absence  of  a  ground  of  action  in  the  original  suit.    I  agree  with  my  bro- 
ther Maule,  that,  if  two  grounds  of  action  are  alleged  here,  die  pleas  ad- 
mit both.    Besides,  the  plaintiff  may  have  had  a  right  to  try  the  issues 
joined,  though  he  had  no  good  cause  of  action.    With  respect  to  the  e?i- 
dence^-if  it  was  admitted  upon  the  record  that  there  was  a  cause  of  action 
in  the  former  suit, — ^the  record  in  that  action  was  clearly  not  admissible  for 
the  purpose  of  contradicting  that  which  stands  admitted  upon  this  record, 
notwithstanding  that,  for  the  purpose  of  showing  that  there  was  such  a 
record,  and  that  it  had  been  withdrawn,  it  was  put  in  by  the  plaintiff. 
Upon  these  grounds,  I  concur  with  the  rest  of  the  court  in  thinking  that 
this  rule  should  be  discharged.     I  also  think  that  the  costs  which  the 
plaintiff  is  entitled  to  recover  in  this  action,  are  those  suggested  by  Lord 
Denman  at  the  trial.  Rule  discharged. 


SCOTT  and  Another  v.  WATSON.     June  5. 

An  objoeti^n  that  ple«s  deliTered  by  a  defendant  under  terms  to  plead  iaroaUy,  are  not 
pleas,  is  waived  by  Bervice  of  an  order  (a)  for  pazticalarB  of  aet-ofil 

Special  assumpsit  on  a  ship-building  contract;  with  an  indebiiakscoant 
for  work  and  labour. 

The  defendant,  being  under  terms  to  plead  issuably,  on  the  19th  of  Ha) 
delivered  six  pleas,  one  of  which  was  a  special  plea  of  set-off. 

On  the  20th  of  May,  the  plaintiffs  served  the  defendant  with  a  sninmoos 
for  particulars  of  his  set-off;  and  on  the  following  day  an  order  for  particulars 
•8271  ^^^  *inade  by  consent  and  served.  On  the  23d,  the  plaintiff's  attor- 
'*  ney  gave  the  defendant's  attorney  notice  that  the  order  for  particu- 
lars was  abandoned ;  and  on  the  same  day,  he  signed  judgment  as  for 
want  of  a  plea,  on  the  ground  that  certain  of  the  pleas  delivered  were  not 
issuable  pleas. 

ByleSy  Serjt.,  on  a  former  day,  obtmned  a  rule  nisi  to  set  aside  the  judg- 
ment, on  the  ground  that  the  plea  objected  to  was  issuable  within  the  mlCf 
being  a  substantial  answer  to  the  action,  and  also  on  the  ground  that  the 

(a)  Qusre  wbether  sendee  of  the  iummom  for  anch  particulan  was  not  an  afotDj  U 
'Moognitidn  «f  the  pfeaa. 
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objection  to  the  pleas,  if  a  valid  one,  was  waived  by  the  order  obtained  lor 
particulars  of  set-off. 

Chatmell,  Seijt.,  showed  cause.  He  cited  several  cases  for  the  purpose 
of  sho^ng  that  two,  at  least,  of  the  pleas  were  not  such  as  could  be  pleaded 
by  a  party  under  terms  to  plead  issuably :  and  he  submitted  that  the  plain- 
tifls  had  not  precluded  themselves,  by  obtaining  the  order  for  particulars  of 
set-cflT,  from  objecting  that  the  pleas  were  not  issuable ;  citing  Ford  v.  Ber* 
nard,  6  Bingh.  534,  4  M.  &  P.  302,  and  TVoit  v.  Smith,  9  M.  &  W.  765 
[Maui«e,  J.  By  serving  the  order  for  particulars  of  set-off,  you  consented 
to  treat  the  pleas  as  pleas  that  might  properly  be  pleaded.]  The  plaintifls 
were  entitled  to  the  information  they  asked,  to  enable  them  to  lay  instnuv 
tions  before  counsel. 

ByUsy  Serjt,  (with  whom  was  Crampion,)  contii,  was  stopped  by  the 
court. 

Tindaij,  C.  J.  The  particulars  of  set-off  would  not  enable  you  to  see 
whether  the  pleas  were  issuable  or  not.  The  attorney  must  be  presumed  16 
know  whether  *or  not  the  pleas  are  such  as  the  defendant  is  en-  r#020 
dded  to  plead.  '- 

The  rest  of  the  court  concurred.  Rule  absolute. 


FAY  V.  PRENTICE  and  Another.    June  7. 

A  dedaration  in  caae  stated  that  the  defendant,  bebg  powetied  of  a  meMuage  adjoining  a  gatte 
of  the  plainli^  erected  a  oorntoe  upon  hit  meamnige»  pRgeetiDg  over  the  gaiden,  bj  mnana 
whcnof  nio-water  flowed  from  the  oomioe  into  the  garden,  and  damaged  the  aame,  and  the 
plaintiff  had  been  incommoded  in  the  powenion  and  enjoyment  of  hit  garden  :*- 

Beld,  that  the  erection  of  the  comioe  was  a  musanee  from  which  the  law  would  infer  injuiy  to 
the  plaiAtiff;  and  that  he  was  entitled  to  maintain  an  action  in  respect  thereof^  without  proof 
that  rain  had  fallen  between  the  period  of  the  erection  of  the  cornice  and  the  commencement 
of  the  action  :-^ 

Bdd,  also»  that  the  deetamtien  was  not  to  be  oonstnied  as  alleging  ft  tmpoMim 

Case,  for  erecting  a  cornice  at  the  side  of  the  house  of  the  defendant 
Prentice,  projecting  over  the  garden  of  the  plaintiff. 

The  declaration  stated  that  the  plaintiff,  before  and  at  the  time  of  com- 
mitting the  grievances  thereinafter  mentioned,  was,  and  from  thence  until 
the  commencement  of  the  suit,  had  been,  and  still  was,  lawfully  possessed 
of  a  certain  messuage,  garden-ground,  land,  and  premises,  with  the  appui^ 
tenances,  situate,  &c.,  in  which  messuage  the  plaintiff  and  his  family  had 
for  and  during  all  the  time  aforesaid  resided  and  dwelt,  and  still  resided  and 
dwelt ;  that  the  defendant  Prentice,  before  and  at  the  time  of  the  commit- 
ting of  such  grievances,  was,  and  fix>m  thence  until  the  commencement  of 
^e  suit  had  been,  and  still  was,  possessed  of  a  certain  messuage,  situate, 
^•>  contiguous  and  adjoining  to  the  messuage,  garden-ground,  land,  and 
premises  of  the  plaintiff:  nevertheless,  the  defendants,  well  knowing  the 
premises,  but  contriving,  and  ^wrongfully  and  unjustly  intending  to  r«gQQ 
Bijure,  prejudice,  and  aggrieve  the  plaintiff  in  the  possession,  iiae« 

^01..  u  65 
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9CCQp$ftiqp,.i^d  eiyoyineat  of  hb  said  messuage,  &c.y  and  io  pendertlie 
said  garden-ground  damp  and  wet,  and  to  injure  and  destroj  the  trees, 
abrubsi  hi^heVi  plaats,  herbs,  and  flowers  therein,  and  to  prevent  tbe  due 
fuid  proper  growth  of  the  said  trees,  shrubs,  &c.,  and  to  render  them  of 
little  or  no  us^  or  value  to  the  plaintiff,  whilst  the  plaintiff  was  so  possessed 
^f  the  said  misasuage,  &c.,  with  the  appurtenances,  and  so  resided  and 
dwelt  in  the  messuage  of  the  said  plaintiff  with  his  &mily  as  aforesaid,  and 
'^hilst  the  defendant  Prentice  was  so  possessed  of  his  said  messuage  as 
lifo^said,  to  wit,  on  the  1st  of  May,  1844,  wrongfully  and  injuriously  pat, 
placed,  and  built,  and  caused  and  procured  to  be  put,  placed^  aiid  bu3t,i 
cctjptain  comi/qe  and  projection  in  and  upon  the  messuage  of  the  defeodut 
Prentice,  near  to  and  projecting  over  the  garden-ground  of  the  plfUDtiS',uid 
mongfuUy  ap.d  injufionsiy  l^ept  and  continued  the  same  cornice  or  proje^ 
tion  so  put,  placed,  and  built,  and  caused  and  procured  to  be  put,  pboed, 
and  built,  in  and  upon  the  messuage  of  the  defendant  Prentice,  for  a  Ion; 
^ace  of  time,  to  wit,  until  the  commencen^ent  of  the  suit:  by  meaos  of 
which  several  premises,  afterwards,  to  wit,  on,  &c.,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement  of  the  suit,  diven 
large  quantities  of  rain-water  ran,  flowed,  and  fell  from  the  said  coniiceor 
projection  on  the  messuage  of  the  defendant  Prentice,  down  to,  bto,  upon 
and  against  the  said  garden-groun^.of  the  plaintiff,  and  upon  die  tieei^ 
shrubs,  &c.,  growing  and  being  in  the  said  garden-ground,  and  upoo  tbe 
gravel  walks  tbtreof^  and  greatly  injured,  wetted^  and  donaged  dte  said 
^den-ground  of  the  plaintiff,  and  dirted  and  spoiled  the  gravel  wa]b.<^ 
4he  said  gardeib»grottnd ;  and,  by  reason  of  the  premises,  the  plaiotiff  baa 
*8301  ^°  greatly  ^annoyed  and  incommoded  in  the  use,  posKSsioD,  aod 
enjoyment  of  his  messuage,  garden-ground,  land,  and  premise^ 
and  the  same  thereby  became  and  were  greatly  damaged,  deteriorated,  and 
lessened  in  value,  &c. 

The  defendants  pleaded — first,  not  guilty — secondly,  leave  and  license. 
.   The  plaiptiff  joined  issue  on  the  first  plea,  and  traversed  the  b^e  anc 
license. 

.  The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  Afiddlesex 
after  last  Hilary  term.  It  appeared  that  the  defendant  Prentice  was  pos- 
sessed of  a  messuage  adjoining  the  messuage  and  garden  of  the  pbiotili 
ind  built  up  to  the  extreme  boundary  of  his  own  land,  and  that,  in  the 
jiieginning  of  May,  1844,  he  caused  to  be  erected  thereon  (by  tbe  odier  de- 
^ndant,  a  builder)  an  ornamental  cornice,  which  projected  about  foarteefl 
inches  qver  the  plaintiff's  garden.  The  case  attempted  to  be  made  oat  oa 
<be  part  of  the  plaintiff  was,  that  the  plants  and  gravel-walk  in  his  gardn 
were  injured  by  the  dripping  of  rain  from  this  cornice;  and  some  of  w 
Witnesses  stated,  that,  in  the  event  of  the  cornice  being  permitted  to  reoaio 
jiip  so  long  as  to  give  tbe  owner  of  tbe  house  a  right  to  keep  it  there,  the 
value  of  the  plaintiff's  premises  would  be  thereby  diminided  to  tbe  esix^^ 
V>f  100/.,  inasmuch  as  he  would  be  nreyented  firom  building  to  tbe  extresitj 
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of  hU  land.  Upon  cross-examination^  none  of  the  witneesea  would  under- 
take to  state  that  any  rain  had  fallen  upon  the  plaintiff's  garden  from  the 
time  of  the  erection  of  the  cornice  down  to  the  commencement  of  the  action 
—the  2d  of  July,  1844 

It  was  thereupon  insisted,  on  the  part  of  the  defendants,  that,  as  the 
grievance  of  which  the  plaintiff  comphdned  in  his  declaration  was  the  caus- 
ing the  rain-water  to  flow  from  the  cornice  on  to  the  plaintiff's  gardeui  the 
evidence  did  not  sustain  it,  no  such  inconvenience  as  *that  com-  ■■•ooi 
plained  of  having,  in  fact^i  been  sustained  by  the  plaintiff,  down  to  *' 
the  time  of  the  commencement  pf  the  action. 

His  lordship  r^sed  to  iionsuit  the  plaintiff,  but  reserved  the  point :  and 
he  kft  it  to  the  jury  to  say  whether  or  not  the  plaintiff  had  been  injured  by 
the  dripping  of  rain  iirom  the  defendant's  cornice,  upon  his  garden,  or  by 
reason  of  the  projection  itself;  which  latter  he  inclined  to  think  gave  a  cause 
of  action,  inasmuch  as  the  plaintiff  would  be  thereby  prevented  from  build- 
ing to  the  extremity  of  his  own  land,  if  so  mmded. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  40f  • 

Sir  7*.  WUdej  in  Easter  term,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on 
the  ground  suggested  at  the  trial.  He  cited  Comyns's  Digest,  title  •Ac- 
tion upon  the  Cote  for  a  Masance^  (A.) ;  Bacon's  Abridgment,  title  •Ac- 
tion iQxm  the  Cas€t  (C.) ;  Penruddock^s  case,  5  Co.  Rep.  101 ;  Sneade  v. 
Badteyy  3  Bulstr.  74 ;  Iveson  v.  Moore^  1  Lord  Baym.  486, 1  Salk.  16 ; 
Jackson  v.  Pesked^  1  M.  &  Selw.  234 ;  Shadwelt  v.  Hutchinson^  M.  & 
M.  350;  Taylor  y. Bennett,!  C.  &  P.  329;  and  Tlicfor  v.  •Neumann  11  Ad. 
&  E.  40,  3  P.  &  D.  14.  [TimAL,  C.  J.,  referred  to  Acton  v.  Blundettj 
12M.&W.  324. 

SheCy  Serjt.,.(with  whom  was  Warren,)  now  showed  cause.  There  was 
ample  evidence  from  whence  the  jury  might  properly  infer  that  the  particu- 
lar injury  alleged  in  the  declaration  had  occurred,  viz.,  the  dripping  of  the 
rain  on  the  plaintiff's  garden ;  which,  according  to  Baten^s  case,  9  Co. 
Rep.  53  b,  is  enough  to  sustain  the  action.  There,  Henry  Baton,  and 
Elizabeth  his  wife,  brought  a  quod  permittat^{a)  against  Gieorge  Sampson, 
to  prostrate  *a  house  in  the  parish  of  St.  Clement's  Danes,  which  the  rvgoo 
said  George  wrongfully,  and  without  judgment,  had  built,  ad  nocu- 
mentum  lUten  tenemenU  nuper  J.  P.  et  modo  prod.  Henrici  et  EUz.  in  jure 
ipsius  Eliz.,  &c.,  and  dechired  that  the  said  J.  P.  was  seised  of  a  messu«g|e 
in  the  Strand,  in  the  said  parkh,  in  fee,  and,  being  so  seised,  the  aaui 
George,  u//'  Oct(A.  anno  41  Eliz.,  wrongfully  and  widiout  judgment, 
erected  upon  his  freehold  a  house,  so  near  the  said  messuage  nuper  prod. 
J.  P.  et  modo  ipsarum  Hmrici  et  Eliz.j  sic  quod  erientalis  pars  ejusdem  do- 
mus  ^pfitts  GeorgU  superpendet,  AngUA,  doth  jut  over,  the  said  messuage 
late  of  the  said  J.  P.,  and  now  of  the  said  Henry  and  Elizabeth,  in  laJHtUr 
dine  17  inches,  and  in  longitudine  17  feet,  ad  nocumentum  liberi  tenemenU 
^orum  Henrici  et  Eliz.  in  eddem,  &c. ;  to  their  damage  of  100/.  •  lipoi) 
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which  the  defendant  demurred  in  law.  It  was  objected,  amongst  odier 
thmgs,  <<  that  the  plaintiffi  have  declared  generally  ad  noeumadvm^  and 
have  not  assigned  any  nuisance  in  certain,  to  wit,  that  the  rain  fell  from  the 
said  house  newly  buUt,  upon  the  plaintifPs  house,  or  that  the  windows  are 
stopped,  by  which  he  loses  the  light,  &c. ;  as  in  4  Ass.  3,(a)  and  4  E.  3, 
36  a,  b,  Richard  de  Dolby's  ca8e,(ft)  the  plaintiff  m  the  quod  jtnriM 
showed  the  manner  of  the  nuisance,  to  wit,  when  the  smoke  entered  into 
the  said  houses;  so  that  no  man  could  live  there."  But  it  was  resolved 
« that  the  plaintiffs  need  not  in  this  case  assign  any  special  nuisance;  for, 
here,  it  appears  to  the  court  that  it  is  to  the  plaintiff's  nuisance ;  fi)r,  dns 
case  differs  from  all  the  said  cases ;  for,  in  this  case  the  defendant  has  buik 
a  new  house,  which  overhangs  part  of  the  plaintiff's  bouse,  so  that,  of  o^ 
cessity,  the  rain  which  falls  from  the  new  house  must  fall  apon  the  pliia- 
9QQv\    tiff's  house.    Also  agu$  est  sclum^  efus  est  usjue  ad  adum.   Aod 

-'    ^therewith  agrees  13  H.  8,  l,(c)  and  by  the  over^buDding  upon 
part  of  the  house  of  the  plamtifls,  he  has  deprived  them  of  the  air ;  also  be 
has  prevented  them  from  building  their  house  higher:  and  that  which  ap- 
pears to  the  court,  need  not  be  averred ;  for  tex  non  reqtdrii  verifiean  pod 
apparet  cur.;  Plow.  Com.  87  b."    The  circumstances  alluded  to  io  dut 
resolution,  were  distinctly  presented  to  the  attention  of  the  jury  here.   Oa 
the  motion  Penruddock's  case  was  cited,  for  the  purpose  of  diowing  dot 
there  must  be  actual  damage  to  entitle  the  plaintiff  to  recover.    That  case, 
however,  is  no  authority  for  such  a  position.  The  law  infers  damage  whea- 
ever  a  man's  rights  are  encroached  upon.    [Maule,  J.    That  is  not  oowia 
question:  it  was  left  to  the  jury  to  say  whether  the  plamtiff  sustained  sdsd 
damage  by  the  falling  of  rain  or  by  the  projecting  cornice.]    He  dedaia- 
tion  discloses  a  good  ground  of  action  independendy  of  tlie  fiilling  of  raia. 
There  are  many  cases  in  which  reversioners  have  been  allowed  to  maiotaia 
actions  for  the  obstruction  of  a  watercourse,  or  a  right  of  common,  or  the 
Uke,  though  no  actual  damage  could  be  shown.    In  WUKams  v.  Jbrkndj 
2  B.  &  C.  910,  LiTTLEDALE,  J.,  says :  « In  trespass  for  a  wrongful  enby 
into  the  land  of  another,  a  damage  is  presumed  to  have  been  sostaiDed, 
.though  no  pecuniary  damage  be  actually  proved.    So,  in  the  case  of  ffi 
action  for  the  obstruction  of  a  right  of  common,  or  a  right  of  way,  aoy  ob- 
struction of  that  right  is  a  sufficient  cause  of  action.    The  doing  of  aajract 
calculated  to  injure  that  right,  is  a  sufficient  ground  of  action :  but,  gene 
rally  speaking,  there  must  be  a  temporal  loss  or  damage  accruing  from  die 
wrongful  act  of  another,  in  order  to  entitle  a  party  to  maintain  an  action  oa 
the  case."    In  Thicker  v.  Muman^  11  Ad.  4  E.  40,  3  P.  &  D.  14,  it  m 
^8341    ^^^^^  ^^^^  building  a  roof  with  eaves  which  dischaiged  nin*water 

-'  by  a  spout  into  adjoining  premises,  was  an  injury  for  which  the 
reversioner  might  recover  damages  while  they  were  under  demise,  if  »^ 
jury  thought  there  was  a  damage  to  the  reversion.    Jackson  v.  PeMj 

'  (a)  4  Am.  fo.  6,  pL  a.  (»)  Hoirffty  ▼.  JBirdb,  M.  4  E.  ^  i»  <^ 

(c)  Ratbnr,  M.  14  H.  8,  lb.  1,  pL  1,  irf  futeiir. 
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I  M.  &  Selw.  234,  is  to  the  same  effect :  it  was  not  alleged  there  that  that 
which  was  complained  of  was  an  injury  to  the  plaintiff's  reversion ;  but  it 
was  conceded  in  argument  that  a  reversioner  may  maintain  case  for  a  per- 
manent encroachment  on  his  rights.  In  Jtiut  v.  Giffbrdj  4  Burr.  2141, 
which  was  an  action  upon  the  case  for  erecting  a  wall  whereby  the  plain- 
tiff's lights  were  obstructed,  a  rule  nisi  having  been  obtained  to  arrest  the. 
judgment,  on  the  ground  that  the  action  would  not  lie  by  a  reversioneTf  the 
act  being  only  an  injury  to  the  person  in  possession — Aston,  J.,  cited  a 
case  of  Tamlinson  v.  Brown^  £•  T.  1755,  which  was  an  action  brought  by 
the  owner  of  the  inheritance|for  a  nuisance  in  obstructing  lights  and  break- 
ing  his  wall.  A  general  verdict  having  been  found  for  the  plaintiff — JVoT" 
tony  in  arrest  of  judgment^  objected  that  a  temporary  nuisance  cannot  be 
an  injury  to  the  inheritance ;  it  may  be  abated  before  the  estate  comes  into 
possession:  and  he  cited  Some  v.  Barmshf  Cro.  Jac.  231,  and  observed, 
that,  if  this  would  hold,  the  defendant  would  be  liable  to  a  double  action — 
one  by  the  possessor  of  the  estate — the  other  by  the  reversioner.  Crawk 
showed  cause  on  behalf  of  the  plaintifi^  and  insisted  that  it  was  a  damage 
done  to  the  inheritance ;  for,  if  the  reversioner  wanted  to  sell  the  reversion, 
this  obstruction  would  certainly  lessen  the  value  of  iL  And  the  court  were 
of  opinion  that  the  action  might  be  brought  by  one,  in  respect  of  his  pos* 
session,  and  by  the  other,  in  respect  of  his  inheritance  for  the  injury  done 
to  the  value  of  it.  Lord  MansiiIkld  and  the  rest  of  the  court  held  that 
^authority  to  be  decisive.  In  Barker  v.  Greeny  2  Bingh.  317,  9  J.  r^goR 
B.  Moore,  584,(a)  which  was  an  action  against  the  sheriff  for  not  ^ 
arresting  a  party  on  mesne  process,  the  court  held  that  the  law  would  pre- 
sume damage  from  a  breach  of  duty.  In  WiUiams  v.  Moetyn^  4  M.  & 
W.  145,  where  Barker  v.  Green  seems  to  have  been  overruled,  Pabxe,  B., 
refers  to  the  doctrine  of  Holt,  C.  J.,  in  AMy  v.  WhiU^  2  Ld.  Raym.  938^ 
that  «<  every  injury  to  a  right  imports  a  damage,  in  the  nature  of  it,  though 
there  be  no  pecuniaxy  loss.  [Maule,  J.  I  think  there  is.  no  doubt  that 
treqpass  would  lie  here :  but,  can  the  plaintiff  maintain  ease  without  showing 
some  consequential  damage  ?]  In  Pickering  v.  Budd^  1  Stark.  N,  P,  C.  56;| 
it  was  doubtful  whether  or  not  irespaes  would  lie  for  the  erection  by  a  party 
of  a  board  projecting  over  his  neighbour's  land,  at  a  considerable  distance 
from  the  surftce ;  but  no  one  doubted  that  case  might  have  been  mamtabed* 
If  it  be  necessaxy,  there  was  evidence  whence  the  jury  were  warranted  in 
inferring  actual  damage,  though  it  was  not  distinctly  proved  that  rain  had 
dripped  from  the  cornice  to  the  plaintiff's  land,  before  the  commencement 
of  the  action. 

Talfourdj  Seijt.,  m  support  of  the  rule.  It  is  not  disputed  that  case  will 
lie  tor  a  permanent  injury  to  the  plaintiff's  right,  upon  a  declaration  aptly 
framed.  But  the  question  here  is,  whether  any  such  injury  (apart  from  the 
fiilling  of  rain)  is  suggested  upon  this  record  as  will  entitle  the  plaintiff  to 
maintain  this  action.    Striking  out  the  allegation  as  to  the  dripping  of  the 


(a)  See  the  xemeilui  of  Parke,  B,  iipoa  thie  eeee^  4  M.  &  W.  164. 
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rain  upon  6ie  plaintiff's  garden,  that  which  remains  is  a  mere-aDegBlkm  ol* 
a  trespass.  You  cannot  disengage  the  damage  resulting  from  the  trespasi, 
^8361  ^™  ^^  trespass  itself,  so  as  to  make  it  the  subject  of  another  fain 
*of  action.  Suppose  the  defendants  had  put  up  a  pipe  orer  their 
own  land,  in  such  a  manner  that  it  would  only  in  very  wet  weather  iooom- 
mode  the  plaintiff;  the  plaintifi^  clearfy,  couhl  not  have  brought  an  actioa 
until  some  actual  dimage  had  occurred.  [Maitle,  J.  The  lord  dnef  p»- 
tice  seems  to  have  left  it  to  the  jury  to  say  whether  or  not  the  plaintiff  had 
sustained  any  actual  damage  by  the  falling  of  min,  or  by  being  prereoted 
from  building  to  the  extremity  of  his  own  land^  as  he  had  a  right  to  do- 
carefully  excluding  from  their  consideration  all  question  as  to  damage  vitiA 
the  law  would  imply.]  The  real  question  is,  wh^her  this  action  could  be 
sustained  without  the  per  quod.  In  hwm  v.  Jlfoore,  1  Lord  Raym.  491, 
1  Salk.  16,  Lord  Holt  says,  that,  where  the  action  is  maintainable  of  iladf 
without  the  jwr  jtiod,  the  damages  need  not  be  shown  certainly;  bat  that, 
if  the  per  quod  is  the  ground  of  the  action,  there  the  damages  ought  to  be 
Akovm  certainly  and  specially.  Here,  the  ground  of  action  is,  not  the  pos- 
sibility of  future  injury  to  the  plaintiff's  title  by  this  wrongful  assertioo  of 
a  right,  but  the  immediate  injury  resulHng  from  the  rain  dripping  from  Ae 
cornice  on  to  the  plaintiff's  garden.  If  it  had  appeared  that  the  phiotiff 
had  intended  to  build,  or  to  dispose  of  his  interest  in  the  premises,  and  hid 
been  prevented,  by  the  erection  of  this  cornice,  from  doii^  either,  that  tu- 
doubtedly  would  have  given*  him  aright  of  action :  so,  if  it  had  appeared 
that  the  plants  in  his  garden,  or  the  gravel-walks,  had  been  mjored  bjtbe 
dripping  of  rain  from  the  cornice,  be  would  have  had  a  cause  of  actioa: 
but,  in  either  case,  the  declaration  must  have  diown  definitely  and  preciielj 
what  it  is  that  is  complained  of.  The  declaration  here  alleges  the  htter 
only  as  the  gravamen ;  and,  therefore,  evidence  was  not  properiy  adrntsv- 
*8371  ^'^  ^^  ^^^  ^  (diminution  in  value  of  the  'premises  in  a  supposed 
^  event ;  nor  should  it  have  been  left  to  the  jury  upon  the  quesdoa  of 
ideat  damage  that  might  possibly  result  to  the  plaintiff  at  some  fiitoie  peiiod, 
If  the  allegeid  nuisance  were  permitted  to  continue. 

CoLTMAsr,  J.(a)  The  question  left  by  the  lord  chief  justice  to  die  jnjt 
^Kras,  whether  the  plaintiff  had  sustained  any  actual  damage  either  fron  the 
dripping  of  rain  from  the  cornice,  or  from  the  oveihanging  of  Ae  connee 
fttelf.  With  regard  to  the  former  part  of  die  direction,  there  ceitaiol/  vtf 
efvidence  whence  the  juiy  might  fairiy  infer  damage  to  the  plaintiff  fron 
ihat  cause.  So  fiir,  therefore,  the  direction  was  correct.  Then,  as  to  ** 
cornice,  if  that  was  incorrectly  put  to  the  jury,  the  verdict  could  not  be 
allowed  to  stand,  inasmuch  as  we  could  not  see  the  precise  groood  opoo 
which  they  came  to  the  conclusion  they  did.  The  question  dien  is,  whether 
ttie  allegations  in  the  declaration  are  such  as  to  justify  the  sabmittiag  thv 
\[mint  to  the  jury  in  the  manner  it  was.  In  order  to  try  that,  let  ui  ^ 
"lut  of  the  declaration  the  allegation'  as  to  &e  dripping  of  rain ;  and  thee 

(a)  Tindal,  C.  J.,  wii  engas^d  on  tin  crown  Jewdi 
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tnere  remattis  sifiiply  an  allegation  that  the  defendants  wrongfiilly  and  inju-' 
x4oudy  bailt,  and  caased  and  procured  to  be  built,  a  certaiik  cornice  and 
projection,  near  to,  and  projecting  o^er,  the  pkintiflf's  garden*ground,  anfd' 
that,  by  reason  of  the  premises,  the  plaintiff  had  been  gready  annoyed  and^ 
iaicooimoded  in  the  use,  possession,  and  enjoyment  of  his  messuage,  gai^ 
4eii*ground,  &<;.,  and  the  same  thereby  became  and  were  greatly  deterio** 
fated  and  lessened  in  Talue.    Now,  my  brother  Taffburd  contends  that  evi*' 
dence  as  to  damage  resulting  to  the  plaintiff  from  die  projection  of  the  cor* 
litee,  apart  from  rain,  was  not  admissible,  there  being  no  ^legation  in  thi' 
declaration  to  ^warrant  it :  for,  that  the  statement  as  to  the  d^ection     r«oQ<>' 
<si  ihe  cornice  must  be  considered  as  a  mere  allegation  of  a  tnes-    '' 
ptsfe,  for  which  the  plaintiff  could  not  recover  any  damages  in  this  form  Of ' 
Ktion.    It  was  not  contended  at  the  trial  that  that  anftounted  to  a  trespass; 
ilor  was  it  so  put  by  Sir  T.  WUde^  on  mo? ing  tbt  the  rule.    Supposing  it,' 
towerer,  to  be  conceded  that  that  would  amouht  to  an  act  of  trespass-^ 
Which  is  opposed  to  die  opinion  of  Lord  ELLteNBoaouott,  in  Pickering  ^i' 
Raddy  1  Stark.  N.  P.  C.  56 — by  reason  of  the  presumption  of  faiw,  cy'«» 
erf  totem,  ejus  eet  taquie  ad  catum^  there  is  nothing  to  show  that  tie  plain- 
ttf  had,  or  claimed,  a  right  so  extensive  as  that :  and  it  is  mere  matter  of- 
Aict    There  is  nothing,  therefore,  in  this  declaration  that  necessarily  showt- 
tbat  the  butlditig  of  the  cornice  amounted  to  a  trespass ;  aiid,  consequently, 
X  see  no  ground  for  saying  that  the  evidence  that  was  received  was  im- 
^perly  admitted,  or  that  the  case  wa^  improperly  left  to  the  jury.    Allen's 
case,  9  Co.  Rep.  63  b,  has  considerable  bearing  on  the  present.    It  wai^ 
diere  alleged  that  the  defendant  erected  a  house  at  the  extremity  of  his  land' 
so  as  to  project  or  jut  over  the  house  of  the  plaintiff,  ttd  nocumtidum  Uben 
ierumenU  ip9onun :  and  the  court  resolved  that  the  plaintiflSr  need  hot  assign 
any  specisd  nuisance ;  for,  it  appeared  to  the  court  that  it  was  to  their  nuK 
sanoe.    So,  here,  the  mere  fhct  of  the  defendants'  cornice  overhanging  die 
plaintiff's  land,  may  be  considered  as  a  nuisance  to  him,  importing  k 
damage  which  the'  iaW  can  estimate.    And,  if  so,  it  is  quite  unnecessary, 
as  I  apprehend,  to  lay  special  damage  in  the  declaration.    For  these  rea* 
Sons,  I  am  of  opinion  that  there  is  no  ground  for  disturbing  the  verdict. 

Maule,  J.  I  also  am  of  Opinion  that  this  rule  should  be  discharged. 
The  jury  were  directed  by  the  lord  ^chief  justice  to  consider  rtoag' 
wfaelher  or  not  actual  damage  had  been  caused  and  procured  to  be  '' 
done  by  the  defendants  to  the  plaintiff,  from  the  dripping  of  rain  from  the 
^mice,  or  by  the  projection  itself.  It  was  conceded,  on  the  part  of  the 
defendants,  that  the  dripping  of  rain  from  the  defendants'  cornice  upon  thlf 
plaintiff's  land,  would  give  a  cause  of  action ;  but  it  was  objected  thai 
there  was  no  evidence  that  any  damage  from  rain  had  occurred,  inasmuch 
as  it  was  not  proved  that  any  rain  had  fellen  between  the  time  of  the  erection 
of  the  cornice  and  the  commencement  of  the  action.  There  was,  howeveri 
M  evidence  negativing  the  possibility  of  rain  having  laHeii  dd#ing  that 
ntervaL    Then,  as  to  the  dainiage  fiona  the  {Nrojection  of  the  cornice — ^was 
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there  any  thing  inooirect  in  the  direction  on  that  point  ?  The  dedantiOD 
alleges  tliat  the  defendants  wrongfully  and  bjurioualy  boilt^  andcuied  to 
lie-btriit,  a  ceitabcornioe  and  projection  in  and  upon  the  house  of  the  de- 
fendant Prentice,  near  to,  and  projecting  over,  the  garden-gnNind  nf  the 
plaintiflT,  and  wrongfully  and  injuriously  kept  and  contbued  the  sane,  tc», 
by  means  of  which  seTeml  premises  divers  large  quantities  of  nia-vitcr 
can,  flowed,  and  fell  from  the  said  cornice  or  projection  on  the  mesauage  of 
the  defendant- Prentice,  down  to,  into,  Jbc.,  the  garden«>ground  of  the  phiii* 
tafi^  and -wetted  and  damaged  the  said  garden-ground,  &c.,  and  by  ream 
of  the  ppemisea  the  plaintiff  had  been  greatly  annoyed  and  iacommodei 
in  the  use,  possession,  and  enjoyment  of  his  said  messuage,  garden-grouad, 
A^.y  and  the  same  thereby  became  and  were  greatly  damaged,  deteriorated, 
and  lessened  in  value*  That  allegation  is  not,  in  point  of  conitnictioB» 
limited  to  injury  arising  frond  the  Ming  of  ndn,  but  comprehends  all  actnal 
injury,  whether  arising  from  rain  or  otherwise,  by  means  of  the  erection  of 
tlie  cornice.  The  expression  «<  actual  injury"  seems  to  hare  been  vaed  by 
mQAM    ^  lord  chief  justice  to  exclude  *such  injury  as  the  law  wosid  iin- 

''    ply ;  and  in  that  respect  I  should  say  the  case  was  left  more  frrou^ 
ably  for  the  defendants  than  it  should  have  been*    The  aUegatmaf  fOMnl 
annoyance  is  not  .to  be  restricted  by  the  qiecial  annoyance  previously  stated: 
we  must  construe  the  words  of  a  declaration  in  the  laigeat  sense  they  iriD 
reasonably  admit  of.    It  was  urged,  on  the  part  of  the  defendants,  tbat,  as 
the  erection  of  the  cornice  was  an  act  of  trespass,  and  the  damage  is  staled 
in  general  terms,  the  plaintiff  must  be  considered  as  complaining  {ultra  the 
nun)  of  a  treq>ass ;  and,  therefore,  in  leaving  the  case  to  the  jwj,  tbe 
declaration  ahould  have  been  construed  as  if  it  had  not  contained  any  tbiif 
^out  the  trespass.    I  agree,  however,  with  my  brother  Coltb^n,  in  ihiakiBg 
that  this  declaration  does  not  allege  a  trespass,  and  that  it  was  not  so  is- 
tended.    The  maxim  cujus  est  sobimy  gus  est  usque  ad  eaJum,  is  aot  a  pre- 
sumption of  law,  applicable  in  all  cases,  and  under  all  circttastaaoes:  for 
example,  it  does.not.apply  to  chambers  in  the  inns  of  court    K  may  be 
that  the  arrangemeint  of  the  adjoinbg  property  b  this  case  is  such  as  to 
make  the  building  of  the  cornice  by  the  defendants  no  treqpass  as  agaiiiA 
^  plaintiff.    The  declaration  does  not  compUin  of  a  trespass,  bdt  saly 
of  the  injurious  consequences  resulting  to  the  plaintiff  from  an  unauthorised 
use  by  the  defendants  of  their  property :  and,  by  abstaining  from  demnniflg^ 
the  defendants  agree  that  the  declaration  is  to  be  so  understood.(a)    Taldpgi 
therefore,  the  declaration  to  allege  something  that  is  actionable  in  teif^ 
of  consequential  damage,  it  seems  to  me  that  there  was  actual  damage  other 
than  from  the  dripping  of  rab,  and  that  the  evidence  of  such  damage  was 
admissible  upon  this  record,  and  the  question  properly  left  to  the  jury. 
.   CxBSSWELL,  J.     Tbe  declaration  b  this  case  discloses  that  wbicb  is  the 
*8411    *u^j^^°^tt^''  of  ^  actior  **pon  the  *case,  both  as  respects  tbe&U* 

^    bg  of  xab  upon  the  plabtiff 's  garden,  and  the.  overhaagiog  of  the 

(o)TU0Mld,7a?. 
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coniee  tveeted  by  tbe  de&iidaiitB.  The  introduction  of  the  particular,  al- 
legation of  damage  from  the  dripping  of  rain,  does  not  exclude  evidence  of 
gnieral  damage  resulting  from  tbe  erection  of  the  nuiaance.  In  Baien^s  case 
the  eourt  say  that  damage  was  necessarily  to  be  presumed  from  the  over- 
liaiiging  of  the  defendant's  house  over  the  house  of  the  plaintifls.  So,  here,  ia 
tbe  nbaenceof  evidenceto  the  contrary,  it  must  be  presumed  that  the  projecting 
of  this  cornice  over  the  phintiff 's  garden  is  a  nuisance  and  an  injuiy  to  him. 
I  therefore  think  tbe  lord  chief  justice  was  right  in  leaving  the  case  to  the 
jury  with  tbe  double  aspect ;  and  that  such  direction  was  fully  justified  by 
the  tkctB ;  and,  consequently,  that  this  rule  must  be  discharged. 

Rule  disdurged* 


WILLIAMS  IT.  CURRIE.    Jumt. 

IM  artbni  fiir  tort,  tbe  eoqrt  wUl  not  ia^ttfrnt  with  tbe  damges  Jband  bj  Uie  joij,  vaakm  thqr 

apprtr  lo  b«  groifly  disproportioned  to  the  uijary  siutained. 
Where,  therafen,  e  kndlord  caueed  coniidenible  injury  to  the  crope  of  hie  tentnt  by  wMng, 
-  isniBSi  and  nmamng  timber,  wifhoiii  spplyins  for  leave  to  enter,  end  the  jury  eweeeed  the 

deoMfee  ml  900Lt  the  cooit  refueed  to  intcrlefe^  tUhoiish  the  iie$  value  of  the  entile  crepe 

did  not  exceed  SOOf. 

Tbespass,  fiuure  elaunmkfngU.  The  declaration  stated  that  the  defend* 
ant,  with  force  and  arms,  on  tbe  1st  of  April,  1844,  and  on  divers  other  days 
and  times  between  that  day  and  die  29tb  of  September,  1844,  broke  and  en* 
tered  divers,  to  wit,  three  closes  of  the  plaintiff,  in  the  parish  of  Edmonton, 
in  the  county  of  Middlesex,  called,  respectively,  the  sixteen  acres,  the  ten 
^acres,  and  the  one  acre,  and  one  other  close  of  the  plaintiff,  reojo 
situate  and  being  partly  in  the  parish  of  Enfield,  in  the  county 
aforesaid,  and  partly  in  the  parish  of  Edmonton  aforesaid,  and  called  the 
vne  acres,  and  then  with  the  feet  of  divers,  to  wit,  200  persons,  in  walking,, 
and  with  the  feet  of  divers  horses,  &c.,  and  the  wheels  of  divers  carts  and 
eairiages,  trod  down,  trampled  upon,  consumed,  and  spoiled  the  grass  of 
tbe  plaintiff,  of  great  value,  to  wit,  of  the  value  of  200/.,  then  there  growing 
and  being,  and  then  broke  down,  prostrated,  and  destroyed  a  great  part,  to 
wit,  200  perches  of  the  hedges,  and  200  perches  of  the  fences,  of  the  plain* 
tUf^  of  and  belonging  to  the  said  closes  respectively,  and  also  then  cut  down 
and  felled  divers,  to  wit,  200  oak  trees  of  the  plaintiff,  then  there  growing 
and  being,  and  cast,  duew  down,  and  laid,  and  caused  to  be  cast,  throwa 
down,  and  laid,  divers,  to  wit,  200  oak  trees,  of  great  size,  in  and  upon 
the  said  closes,  and  kept  and  continued  the  same  so  cast,  thrown  down, 
and  laid,  for  a  long  time,  to  wit,  from  the  time  when  the  same  were  so 
east,  thrown  down,  and  laid,  to  tbe  29th  of  September,  1844,  and  thereby 
and  therewith,  during  all  the  time  last  aforesaid,  greatly  encumbered  tbe 
said  closes  respectively,  and  injured  the  grass  of  the  plaintiff  there  thea 
growing  and  being,  of  great  value,  to  wit,  of  tbe  value  of  200/.,  and  bin* 
dered  and  prevented  the  plaintiff  from  having  the  use^  benefit,  and  enjoys 
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tQe&t  tbereof  in  so  large  and  ample  a  manner  as  die  might  and  otuwiMt- 
would  have  done ;  and  that  by  means  thereof  the  phnntiff  h&d  not  oidiy  VM 
the  profit  and  advantage  which  would  otherwise  have  accni^  to  her  frdn 
midtiDg  divers  large  quantities  of  hay,  to  wit,  500  Ions,  of  great  Tadoe,  to 
itrit,  Sue.  J  which  the  plaintiff  would  otherwise  have  made  fmm  the  oad 
grass,  but  also  lost  the  profit  and  advantage  of  enjoying  (he  afief^-cropi, 
moA^i  which  the  plaintiff  would  oAerwise  have  enjoyed,  in  and  apoa  flie 
''  '^said  closes,  and  Which  wcntid  have  been  of  great  value,  to  wit|^; 
ahd  oAer  wvongs;  &c; 

The  defendant  paid  501.  into  court,  pleading  no  dataagcf  nAML         •     - 

The  plaintiff  1i!pf!ed  that  she  had  sustained  damage  to  a  greater  amoiMt 
than  50/. ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  at  WestniMler 
after  the  last  term.  ^The  fccts  were  as  follow: — The  pHintiff  was  tenant  ts 
Jie  defendant  of  four  closes  of  grass-land,  situate  in  the  parities  of  Edmoo* 
Jbfti  and  Enfield,  and  containing  about  thirty-seven  acres;  iSr  a  term  f/kM 
expired  at  Michaelmas,  1844.  The  trespasses  complained  of  were  cooi* 
itdtted  in  the  months  of  April,  May,  and  June,  in  that  y^ar,  when  a  nwaber 
of  men  employed  by  the  plaintiff  entered  the  closes  in  question,  which  vrere 
then  laid  up  for  hay,  for  the  purpose  of  felling  timber  trees.  The  trees, 
d»out  100  in  number,  Were  oak,  ash,  and  elm,  of  considerable  sixe,  some 
Standing  in  the  hedge-rows,  but  most  of  them  staiiding  dispersedly  sbost 
(he  fields.  About  twenty  persons  were  employed,  at  various  times,  in  M* 
ing,  lopping,  and  barking  the  trees,  and  stacking  the  fegots  and  barir,  sod' 
Considerable  damage  was  done  thereby  to  the  hedges.  Three  sales  took 
j^lace — two  in  May,  and  a  third  in  June ;  these  sales  bt^g  attended  by  t 
large  concourse  of  people,  who  followed  the  auctioneei*  from  tree  to  tree, 
necessarily  thereby  doing  considerable  damage  to  the  grass.  The  remonl 
of  the  trees,  fagots,  and  bark  was  not  completely  effected  until  the  Mt 
of  September. 

Evidence  was  given  as  to  the  presumed  value  of  a  first  dUxd  second  crop 
of  hay,  the  result  of  which  appeared  by  the  learned  judge's  note  to  be, 
(hat,  but  for  the  trespasses  complained  of,  the  crops  might  bave'yielded  a 
f^rofit  of  about  200^. 

*8441        *^°  submitting  the  case  to  the  jury,  the  learned  judge  told  thca 
that  the  plaintiff  was  not  to  be  permitted  to  make  a  maiket  oft 
grievance ;  but  that  they  were  not  necessarily  to  limit  the  damages  by  tks 
amount  of  pecuniary  injuiy  sustained. 

'  The  jury  returned  a  verdict  for  the  plaintiff,  damages  SSOi.  beyond  (be 
Men  paid  into  court. 

'  Sheej  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi,  (whiA 
was  granted  with  some  reluctance,)  for  a  new  trial,  on  the  ground  that  lbs 
damages  were  excessive. 

By(et,  Serjt,  showed  cause.     This  is  not  a  case  in  whidi  the  eooit  wfl 
iiitafere.    The  courts  have  ahrays  been  stow  to  eoteri^mi  ftesa 


rfons,  in  actions  of  tort.  In  Perkin  t.  JVmIot,  t  Vfik.  386,  die'fepent 
dbtes,  that,  « as  to  tfie  damages,  the  Lord  CSiief  Justice  Wiucor  irar 
pleased  to  say,  be  ^hed  tbey  had  been  40».  instead-  trit  401.)  tbtt  he- 
Ihonght  there  was  a  foundation  for  the  jury  to  hate  lessened  them,  but  Aef^ 
thought  otherwise,  and  they  (he  said)  are  the  eonslllutional  judges  mt»' 
damages ;  and  there  must  be  some  very  extraordinahfi  cinduct  in  a  jury  to' 
induce  the  court  to  meddle  with  damages.*'  In  Merest  v.  Harveyj  5  Taunt*. 
44Aj  this  court  held,  that,  upon  a  declarati6n  {&e  bil&silang  the  plaintiff's 
dose,  treading  down  his  grass,  and  hunting  for  gftifte,  and  other  wrongs 
SOO/.  were  not  exeessiTe  damages  for  a  trespass  in  Speaking,  penierered  in 
IB  defiance  of  notice,*  ttnd  accompanied  with  indecent  and  ofienrire  demean- 
our. OiBBs,  C.  J.,  said :  « I  wish  to  know,  in  a  ease  where  a  man  disre^ 
gards  erery  principle  whidi  actuates  the  conduct  of  gentlemen,  what  is  toi 
Restrain  him  except  large  damages.  To  be  sure,  one  can  hardly  r»o45 
^conceive  worse  conduct  than  this.  What  would  be  said  to  a  pei^  '' 
ion  in  a  low  situation  of  life,  who  should  behaTe  himself  in  this  manner? 
I  do  not  know  upon  what  principle  we  can  grant  a  rule  in  this  case,  unless 
tre  were  to  lay  it  down  that  the  jury  are  not  justified  in  giving  more  than 
flie  absolute  pecuniary  damage  that  the  plaintiff  may  sustain.  Suppose  U 
|;entleman  has  a  paved  walk  in  his  paddock,  before  his  window,  and  th«t  a 
flian  intrudes  and  walks  up  imd  down  before  the  window  of  his  house,  and 
looks  in  white  Ac  owner  is  at  dinner;  is  the  trespasser  to  be  permitted  to 
Mf^^*  here  is  a  hftlf-t>enny  for  you,  which  is  the  full  extent  of  all  the  mis* 
chief  I  have  done  ?'  Would  that  be  a  compensation  ?  I  cannot  say  that 
It  would  be."  And  Heath,  J.,  mentioned  a  case  where  a  jury  gave  500/. 
damages  for  nierely  knocking  a  man's  hat  off;  and  the  court  refiised  a  new 
trial.  In  Sffmrpe  v.  Srieej  2  W.  Blac.  942,  which  was  an  action  of  treq>ass 
against  a  custom-house  officer  for  a  search, — ^whieh  turned  out  to  be  ua- 
Successful, — ^for  prohibited  and  uncustomed  go<kls,  the  jury  returned  a 
Verdict  for  the  plaintiff,  with  bOOL  damages:  and,  upoh  a  motion  for  a  new 
(rial,  Pbbkot,  B.,  who  tried  the  cause,  reporting  the  damages  to  be  very 
excessive,  and  that  he  advised  an  application  for  a  new  trial,  De  GhiET,  C.  J., 
aaid:  « It  has  never  been  laid  down  that  the  court  will  not  graai  a  new  trial 
for  excessive  damages  in  any  cases  of  tort.  It  was  held  so  long  ago  as  ift 
Comb.  357,  that  the  jury  have  not  a  despotic  power  in  such  actions*  The 
utmost  that  can  be  said,  is,  and  very  truly,  that  the  same  rule  does  not  pre* 
vail  upon  questions  of  tort  as  of  contract.  In  contract,  the  measure  of 
'damages  is  generally  matter  of  account,  and  the  damages  given  may  be 
demonstrated  to  be  right  or  wrong.  But  in  torts  a  greater  latitude  is  allowed 
to'the  juiy ;  and  *the  damages  must  be  excessive  and  outrageous  r«34g 
to  require  or  warrant  a  new  trial.'*  His  Itfrdeftip  then  referred  to 
the  peculiar  circumstances  of  the  (Me ;  and  tb6  rule  was  discharged.  In 
IXat  V.  Mlenj  anti,  p.  18,  (a)  which  was  an  action  of  trespass  for  assauto* 


(a)  In  EHot  y.  Jtlltn,  (which  was  a  earn  tat  one  ■hillings  damagM,}  the  juiy  letamad  a  v^ 
«8l  6r  400t,  whidl  was  fidaeait  tqr  te  sftfftesi  Ascdnri  la  aSOI. 
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ing  and  iikipriiODiiig  die  plauntiff  in  the  woikhouse,  and  patting  upon  laa  i. 
strait  waistcoat,  this  court  did  interfere;  but  the  circumatances  of  dnl 
case  are  such  as  hardly  to  justify  its  being  considered  a  precedent  Tba 
&€ti  of  this  case  well  warranted  the  juiy  in  giving  the  amount  of  coapen* 
aation  they  hare  given.  The  trespass  was  of  a  very  aggravated  descriplioai 
very  injurious  to  the  ^aintiffi  and  committed  by  the  defendant  for  his  omn 
profit 

iSKee,  Serjt,  (with  whom  was  Mdlar,)  in  support  of  the  rule.  The  conH 
have  in  many  instanc^is  interfered  where  excessive  damages  have  beengiTai 
in  actions  of  tori.  In  acceding  to  this  ap(dication,  the  court  will  not  in  asf 
degree  impugn  the  rule  laid  down  by  Dk  Grsy,  O^  J,,  in  Sharpe  v.  Bridf 
or  by  GiBBs,  C,  J.,  in  MsreH  v«  Hatrvey.  The  jury  have  not,  as  was  aud 
in  the  former  case,  a  despotic  power  in  such  actions:  they  must  be  reatraioisd 
within  wholesome  limits.  There  were  no  circumstances  of  aggravation  in 
this  case ;  no  deliberate  intention  to  injure  or  annoy  the  plaintiC  Amm^ 
kig  the  extravagant  calculation  of  the  plaintiff's  witnesses  to  have  been  cor* 
rect,  it  is  quite  clear  that  the  entire  crop  of  hay  was  not  lost.  In  P/iorv. 
Stverwy  7  Bingh.  316,  5  M.  &  P.  125,  where  the  jury,  in  an  action  of  tits* 
pass  for  an  assault  and  false  imprisonment,  gave  100/.  damages,  sndtbs 
judge  who  tried  the  cause,  at  the  conclusion  of  his  report  stated  that  he 
•g^,.-.  should  have  been  better  satisfied  if  the  *jury  had  limited  their  to* 
diet  to  20».  The  court  directed  a  new  triaU  There  never,  per- 
haps, was  a  case  of  tort  which  so  closely  approached  to  a  n^ere  matter  of 
computation  as  the  present* 

CoLTMAN,  J.  (a)  I  must  confess  I  think  the  jury  took  a  somewhat  exa(^ 
gerated  view  of  the  damage  sustained  by  the  plaintiff  in  this  case.  Still, 
acting  upon  the  princi|de  laid  down  by  De  Gninr,  C.  J.,  in  Sharpe  v.  BriOf 
we  must  allow  the  jury  a  greater  degree  of  latitude  in  an  action  of  this  aort 
than  would  be  proper  in  a  case  of  contract.  If  200/.  damages  had  beea 
given  in  the  whole,  I  should  not  have  thought  it  unreascmable ;  and  dwa* 
lore  I  do  not  think  an  excess  of  100/.  ought  to  induce  us  to  take  away  fiom 
the  jury  a  prerogative  that  the  constitution  has  invested  them  with. 

Mauls,  J.  I  ako  am  of  opinion  that  this  rule  should  be  dischaig^d.  It 
appears  that  the  defendant  was  the  owner  of  the  land,  and  the  plaintiff  bit 
tenant,  and  that  her  term  had  not  expired  when  the  trespasses  comphined 
of  were  committed.  If  the  defendant  had  asked  leave  to  go  upon  the  land 
for  the  purpose  of  felling  the  trees,  the  lowest  terms  upon  which  be  could 
have  expected  to  obtab  it  would  have  been,  that  he  should  compensate  luf 
tenant  to  the  full  amount  of  the  damage  that  might  be  done  to  the  gnA 
If  we  were  to  hold  that  the  jury,  in  estimating  the  damages  for  an  aali* 
censed  trespass  of  this  sort,  are  to  be  restrained  to  exactly  the  amount  of 
the  injury  sustained  by  the  plaintiff,  it  would  in  effect  be  placing  a  wmi^ 
■doer  upon  precisely  the  same  footing  as  one  who  enters  with  the  ownef^ 
permissbn.    Besides,  it  is  to  be  observed  that  this  was  not  the  esse  of  a 

(a)  Tinda^  C.  J^  wm  ciis«8i^«B  ths  crtwa 
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iiogle  act  of  trespass,  but  of  a  series  of  trespasses  ^persisted  in  day  r^gig 
after  day,  and  for  several  weeks ;  and  that  this  was  done  for  the 
pecuniarf  profit  of  the  defendant.  When,  therefore,  we  consider  that  the 
acts  of  which  the  plaintiff  complains  were  not  only  detrimental  to  the  plain- 
liff^  but  profitable  to  the  defi»ndant,  and  that  the  yprdict  does  not  very  much 
exceed  die  amount  of  actual  damage  proved,  (a)  I  think  we  should  be  usurp- 
log  the  legitimate  province  of  the  jury  if  we  were  to  interfere. 

Cresswell,  J.  I  have  arrived  at  the  same  conclusion  with  the  rest  of 
the  court,  not,  however,  without  some  diflKcnhy.  There  certainly  was  no* 
flking  in  the  conduct  of  the  jury  to  indicate  haste  or  intemperance.  I  told 
them  to  give  the  plaintiff  such  reasonable  damages  for  die  trespasses  conn 
plained  of,  as,  in  their  judgment,  would  be  a  &ir  compensation  for  the  injuij 
and  inconvenience  she  had  sustained ;  telUng  them j  at  the  same  time,  that 
Aey  were  not  necessarily  to  restrict  themselves  to  the  actual  amount  of  the 
losa  of  crops  proved  by  the  witnesses*  In  cases  of  this  sort,  it  is  not  to  be 
expected  that  a  jury  will  measure  their  verdict  so  nicely  at  in  cases  of  con* 
tinet ;  and  therefore  it  is  exceedingly  difficult  for  the  court  to  draw  the  line 
at  which  their  interference  ought  to  stop.  I  do  not  think  the  damages  are 
so-  extravagant  as  to  justify  us  in  submitting  the  case  to  a  second  jury. 

Rule  discharged. 

(a)  The  amoant  of  actual  damage  woald  appear  to  be,  the  net  preeomed  value  of  the  tvra 
APopa  of  hay  in  oaae  the  treepaiaea  had  not  been  eomantted,  mlniia  their  actaal  net  Taloe,  of 
whieh  BO  proof  aeeme  to  have  been  given,  (anpsi,  849.)  To  thia  actaal  damage  the  J1117 
Would  leaionably  add  damagea  for  the  aeveral  unliceoKd  entriea. 


•SHEPHERD  0.  SHEPHERD.  Jm»  10.      ['SIS 

In  debt  on  a  promimory  note,  by  payee  against  maker,  the  declaratloa,  after  showing  that  the 
writ  MBoed  on  Um  l7Ui  of  May,  1845,  alleged  that  the  defendant,  on  the  Sfith  of  Maidi» 
1844,  made  hie  note  in  writings  and  thereby  promiied  to  pay  to  the  plaintiff  or  order  690t 
on  the  25th  of  March,  1845,  which  day  bad  expired  before  the  commencement  of  the  auit,  and 
thtn  delifered  the  note  to  the  plaintiff;  and  tluit  thereupon  the  defendant  then  agreed  to  pay 

'    the  amoont  of  the  eaid  note  to  the  plaintiffi  on  ngmuL 

Special  demurrer,  aangning  for  cauaee  that  the  declaration  waa  double  and  inconsistent,  and 
that  it  was  uncertain  whether  the  plaintiff  intende<*  to  lely  on  an  expteai  or  an  implied 
agreement:-* 

Bildf  that  the  declaration  waa  aoffident. 

BopUdty  is  no  objection  to  a  count 

Debt,  on  a  promissory  note,  by  payee  against  maker. 

The  declaration  stated  that  the  defendant  was  summoned  to  answer  the 
plaintiff,  by  virtue  of  a  writ  issued  on  the  17th  of  May,  1845-^r  that 
whereas  the  defendant,  on  the  25th  of  March,  1844,  made  his  promissoiy 
note  in  writing,  and  thereby  promised  to  pay  to  the  plaintiff  or  his  ord^ 
6901.  on  the  26M  ofMarcky  1846,  which  day  had  expired  brfore  the  com- 
mencement of  the  suit ;  and  then  delivered  the  said  note  to  the  plaintiff: 
end  thereupon  the  defendant  then  agreed  to  pay  the  amount  of  the  said  note 
to  plamtiff,  on  nfint;  whereby,  and  by  reason  of  the  non-payment  of  th^ 
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ffimof  nioimfy  an  tfcticMi  bad  accrued  to  the  plaiBtiir  to  demand  aid 
have  of  and  frbi^tke  defendlknt  tba  laid  sum  of  money ;  yet  the  deGeudaal 
kad  not  paid  the  md  vam,  or  any  part  thereof,  to  the  plaintiflPa  damage  of 
MM. 

Special  demunretf^i  an^invig  for  caUaes,  amongst  others,  that  the  decfaoa* 
lion  was  doublii  and  ibconiistent,  in  Ibis,  that,  in  one  pait,  it  staled  an  agree* 
ment  to  pay  the  sum  of  •69(U.  cnjtHe  fi/bth  ofMarchj  1846,  and,  in  anotkff 
parl,ani^reemeattapaytheaaaie'80mmrfl}ice«<;  anc}  al^P  that  it  ifras  aa- 
aertain  i;rfiether  &e  plaintiff  iMendfed  to  rely  on  an  exprese  or  an  impM 
agreement,  and,  if  on  the  lattier,'tfiat  ttiere  was  no  anflirient  ecHiBideiilioa 
staled  far  such  agitoneat 

*850T    *^^^®'  ^  demurrer. 

^    A  judge  at  ekambers  hating  SMde  an  order  setting  aside  the  da- 

Burrer  as  frivolous, 

Biflesj  Serjt.,  on  a  former  day,  moved  to  rescind  that  ordar.    He  sabauftt 
lad  that  the  oomil  diseloaed  two  eaases  of  aoticm— the  one  ijpn  A4  V^PV* 
aoiy  Mte^  the  ether  upon  the  agreeihent  to  pay  the  debt  Hpoi^  IPIMI^I  iwi 
that  it  was  no  afls^er  to  the  objectjan^ir-when  painted  oat  aaicwiaeof  qpepal 
demuirer— that  the  latter  wsas  surplusage.    He  referred  to  Hart  t.  LmgfUi^ 
7  Mod.  148 ;  JisM  v.  LangfeU^  2  Lord  Raym.  841.    There,  the  plaintiff 
cieclared,  that  whereas,  on  such  a  day  and  year,  the  defendant  was  indebted 
to  him  in  sudi aaum  for  nourishing  £.  L.  at  the  request  and  instance  of  dn 
defendant,  and  that  he  the  defendant  promised  to  pay  him :  there  wasaboa 
quantum  menai  for  nourishing  the  said  E.  L.  for  the  same  time.    On  de- 
murrer it  was  objected,  that  the  first .  declaration  being  an  indMUdui  fcr 
nourishing  of  E.  L.  for  such  a  time,  there  is  likewise  a  quantum  meruit  fcr 
tte  same  nourisUng,  aAd  it  is  contradictory  that  there  shonM  be  one  agree> 
inent  to  pay' so  much  as  it  should  be  worth,  and  another  to  pay  a  sum  vn^ 
«eitatn,  («)  and  both  stand.    And  Holt,  C.  J.,  said :  <<  There  cannat  be 
two  agreements,  and  both  stand  for  the  same  thing  at  the  same  lime; 
far,  IB  suflb  case,  the  last  wiU  destroy  the  first,  and  the  last  wiU  only  stand; 
^ut  the  way  bftd  been^to  aver  them  to  be  difierent  children ;  and  that  is  the 
jight  ^ay»  when  a  g/ianium  meruit  and  inddntatut  is  brought  for  the  saioe 
thing ;  for,  here  you  ought  to  multiply  E.  L.  as  often  as  you  mnldply  yoor 
declaration." 

The  court — Doto/ffUf,'Serjt,  for  the  plaintiflT,  consenting — directed  dot 
*8511    ^^  demurrer  abmili  be  {daced  *at  the  head  of  die  q>ecial  paper;  and 
''    aedordingiy  it  now  eame  on  to  be  argued. 

BjfleSy  Seijt,  in  suj^port  of  die  dedbnner.  The  dedaration  is  bad  ia 
substance,  as  well  as  in  form.  No  debt  is  riiown.  [Maulc,  J.  The  d^ 
claration  states  that  the  money  became  due  on  a  day  ocrfiabi,  before  the 
^commencement  of  the  action.]  There  is  no  allegation  that  the  daye^/ 
grace,  of  which  the  court  will  take  judicial  notice,  had  expired  befoia  s^ 
lion  brought  1  the  deelaratim  merely  states  that  the  note  was  payable  ^ 

(a)  Mhaaina  piaMI J  «  a  epn  hr 
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Ibe  95th  of  |f ai^^  1845,  and  that  that  daj  had  eiqpired  before  the  com- 
ItteoQeaietit  of  the  suit,    Supfoae  the  action  had  been  cprnmenc^d  on  tbe 
j{6ih  iif  Maifib  i    [Mauix,  J.    It  lypean  upon  the  face  of  t^Q  deplan^ljpQiy 
that  tlHi  wnt  iasoed  m  the  17th  of  M»yJ]{a)    If  that  be  sufficient,  th^  jihh 
gatipa^  «<  which  period  has  now  elapsed,"  required  by  the  form  gi?ea  w 
the  irule  pf  Trinity  term,  1  Will  4,  is  surplusage :  and  yet,  in  MM  t^ 
^sUU^  l.M.  fr  W.  209,  Tyrwh.  &  Gr.  448,  4  Dowl  P,  a  75»,  1  Gale^ 
£xeh.  4P5»  the  court  of  Sxchequer  seem  to  have  tfopsidtr^d  tibo$t  words 
material ;  foivthey-  held  a  dedaration  bad  for  not  aBef^g  that  the  lime  |br 
IMirntent  ^alapaed  before  the  commencement  of  the  fluil.    [A^uus,  J; 
It  may  very  well  be  that  Aose  words  are  unaecessary,  where  -the  day  of 
pay mettt  is  staled  with  certainty,  and  not  under  a  videlicet^  so  that  the  court 
may  sea  that  the  bill  or  note  had  ajTi?ed  at  maturky  before  the  commence- 
ment of  the  suit*    The  case  put  by  Pajuce,  B^  seems  to  me  to  sustain  this 
4echratioii.    He  says :  «  The  suing  out  of  the  writ  is  now  the  commence* 
mend  of  the  suit,  and  those  forms  are  tberefiNre  no  longer  eorrect    In  the 
.  old  forma  of  'declarations  on  bills  of  exchange,  if.  the  date  of  the    •••okj 
bill  waa  stated  with  certainty,  it  was  sufficient  to  show  that  it  vras    I- 
pay^le  a  oeitaia  time  after  the  date ;  but,  if  the  day  were  laid  under  a 
mdeHcei^  it  was  necessary  to  allege  that  the  time  for  payment  had  elapaed 
before  the  oommencement  of  the  suit„  or  the  exhibiting  of  the  bilL"    By 
this  declaretton  it  does  appear  that  the  note  was  due  on  the  28th  of  March^ 
4845 ;  and  diat  that  day  had  passed  before  the  commencement  of  the  suit,] 
The  date  of  the. suing  out  of  the  writ  may  be  omitted  when  the  issue  is 
iaada  wp^    [MauLB,  J.    The  forms  {b)  appended  to  the  rules  of  HSaiy 
lerm^  4  W.  4,  require  it  to  be  inserted.]    The  declaration  is,  at  all  (sveat^ 
^fkient  in  what  the  old  books  call  the  grace  and  beauty  of  pleading,  viz^ 
ainglanaw.     Lord  Hobabt  observes,  in  Slade  y.  Drmhtj  Hobart,  295  r 
•*<  Lmu£ioir  says  that  the  pleading  is  the  honourable,  commaadaUc^  aad 
firofitable!  part  of  the  law,  and  by  good  desert  it  is  so :  for,  cises  arise  % 
fifaaiva^  and  are  maaji  times  intricate,  confused,  and  obscured,  and  mt 
<mi  into  form,  and  made  evident,  clear,  and  eaqr,  both  to  judge  and  jury, 
^whioh  ana  the  aibitralors  of  all  causes,)  by  goad  and  &ir  pleading.    So 
•that  thi^  is  the  principal  art  of  law ;  for,  pkading  is  not  talking ;  and^ 
-therefore,  it  is  nquifed  that  pleadmg  be  true  ;  that  is  the  goodness  and  w- 
tue  of  pleading;  and  that  it  be  certain  and  single,  aiad  that  is  the  beauty 
and  grace  of  pleading.    Therefore,  the  law  refiiseth  fiaubts  pleading,  and 
negative  pregnant,  though  they  be  true,  because  they  do  inveigle,  and  aat 
settle  the  judgment  upon  one  point"    And  a  pleadiing  is  not  the  lesa  doa- 
ble, because  the  part  wherein  consists  the  duplici^  k  ill  pleaded,  (c) 

(a)  The  declantioiu  •■  deliT«red  and  m  pletded  to,  would  not  allflgt  Uie  date  of  the  writ  of 
■ommoM ;  rappoaing  it  to  have  been  originally^  demurrable,  it  appeara  to  be  made  good  by 

16)  Quorr,  whether  theae  forma  appljr  to  iaaoea  in  law. 
0  See  atepheo  on  Pleading,  8d  ed.  pp.  969^961,  where  a  diatmetion  m  taken  between 
iUpkoM,  mi  immwitwml  ayyer. 
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toMx    [Mauls,  J.    Does  thai  apply  to  a  ckclaratioii  ?]    There  *i 

''  no  good  reason  why^  it  adiould  not.  In  SUpheuM  t.  XMrnmi^ 
4  N«  C.  656,  6  Scott,  402,  a  ptett  to  an  action  against  the  acceptor  of  a 
bill  of  exchange,  that  the  defendant. made  the  acceptance  by  force  and  da* 
reaa  of  imprisonment,  and  that  he  never  had  any  value  for  acceptiif  or  pajf^ 
ing  the  bill,  was  held  bad  for  duplicity.  Tinbal,  C.  J.,  there  said:  «<It 
appears  to  me  that  this  plea  is  bad  for  the  cause  assigned  in  the  specisl 
demurrer,  viz.,  «that  it  contains  two  separate  and  distinct  matters  of  de* 
fence,  to  wit,  that  the  acceptance  of  the  said  bill  was  unlawiully  obtained 
by  the  plaintifis  from  the  defendant  by  duress  of  imprisonment^  and  &il 
there  never  was  any  value  or  consideration  for  the  said  acceptance.'  The 
answer  set  up  is,  that  it  is  not  bad,  because  the  second  ground  of  defence 
is  badly  pleaded :  but  the  plea  is  not  the  less  double  because  one  of  the 
grounds  of  defence  is  badly  pleaded.  In  Comyns's  Digest,  title  (Pfaafer,' 
(£.  2,)  it  is  laid  down  that  <  a  double  plea  is  bad,  though  one  matter  or  the 
other  be  iKOt  well  pleaded :  as,  in  trespass,  if  the  defendant  pleads  nisUk 
ier  WMmt  mpotuU  and  a  release,  it  is  douUe,  though  the  release  be  not 
well  pleaded :  (a)  though  but  one  of  the  several  matters  pleaded  be  mate- 
rial.'(fr)  Her^,  notwithstanding  the  second  branch  of  the  plea  would  be  ill 
on  special  demurrer,  yet  the  entire  plea  is  ill  for  the  cause  assigned."  In 
Purtsord  v.  Peek,  9  M.  &  W.  196,  to  assumpsit  on  a  bill  of  ezchaop 
drawn  by  one  S.  B.,  upon,  and  accepted  by  the  defendant,  for  25/.,  pej* 
able  three  months  after  date,  the  defendant  pleaded>  that,  after  the  bill  be- 
came due,  and  before  the  commencement  of  the  suit,  to  wit,  &€.,  the  said 
S.  B.  paid  to  the  plaintiff  divers  moneys,  to  the  amount  of  17/.,  and  did 
/or  the  plaintiff  work  and  labour  to  the  value  of  8/.,  in  fiill  aatis&ction  and 
mgRA-]  (lischaige  of  the  sum  of  money  in  *the  bill  specified,  and  of  aD 
^  damages  sustained  by  the  non*payment  thereof,  which  were  thea 
accepted  and  received  by  the  jdaintiff  in  such  full  satisfaction  and  dis- 
charge ;  and,  further,  that  he  the  defendant  accepted  the  bill  at  the  wpfA 
and  for  the  accommodation  of  the  said  S.  B.,  and  not  otherwise ;  and  that 
there  never  was  any  consideration  or  value  for  the  payment  by  the  defend- 
ant  of  the  said  bill,  or  any  part  thereof,  and  that  the  phuntifl^  at  the  tine 
of  the  commencement  of  the  suit,  held,  and  now  holds  the  said  bill  widi- 
out  any  consideration  or  value  whatever :  and  the  plea  was  held  bad  fir 
duplicity.  Lord  Abinger  said :  <<  The  language  used  at  the  condnakm 
of  the  plea,  that  the  plaintiff  held  the  bill  without  value,  renders  it  doable; 
and,  ahhough  that  may  be  badly  pleaded  as  an  answer  to  the  action,  jet 
the  plea  is  nevertheless  demurrable  on  that  ground."  And  PaixEyB., 
said :  « If  the  aUegation  had  been,  that  the  plaintiff  had  never  held  fir 
value,  the  plea  would  clearly  have  been  double ;  and  it  is  not  the  less  so 
that  the  latter  part  is  badly  pleaded."  Here,  the  declaration  alleges  two 
distinct  promises, — ^the  one,  the  promise  contained  in  the  note  itself,--the 

(•}  R.  1  Sid.  ITS.  (b)?mlh^F^iH. 
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odier,  m  proouse  made  after  the  note  became  due,  which  latter  woold^  aft 
all  events,  be  an  account  stated. 

Dowlingy  Serjt.,  contra,  %va8  stopped  by  the  court. 

TnroAL,  C.  J,  I  think  this  declaration  is  suflBcient,  notwithstanding  the 
causes  of  demurrer  assigned.  It  contains  a  distinct  allegation,  not  under  a 
tfiddieet,  that,  on  a  precise  day,  the  defendant  made  his  promissiory  note  in 
writing,  and  also  a  distinct  allegation  of  a  promise  to  pay  the  amount  to 
the  plaintiflfor  his  order  on  a  precise  day ;  and  it  goes  on  to  say  <<  which 
day  had  expired  before  the  commencement  of  this  suit."  This  latter  was 
a  peifecdy  unnecessary  allegation,  inasmuch  as  we  can  see  upon  the  &ce 
of  therecord  that  the  writ  ^issued  long  after  the  note  became  due.  r«o55 
After  the  statement  that  the  defendant  then  delirered  the  note  to 
the  plaintiflf,  (which,  taking  it  at  the  letter,  is  a  possible  case-  of  circum- 
stances,) comes  another  allegation  which  is  equally  surplusage, — <<  and 
thereupon  the  defendant  then  agreed  to  pay  the  amount  of  the  said  note  to 
the  plaintiff,  on  request"  That  >is  mere  matter  of  legal  mference :  and  I 
see  no  objection  to  it.  It  is  said,  howerer,  that  the  declaration  is  ill  for 
duplicity ;  and  that  it  is  not  the  less  double  because  one  of  the  matters 
which  constitute  the  duplicity  is  informally  pleaded.  That  may  be  the 
rule  in  the  case  of  a  plea ;  but  ao  authority  has  been  cited  to  show  that  it 
equally  holds  in  the  case  of  a  declaration.  The  argument,  as  it  seems  to 
me,  seeks  to  give  an  undue  effect  to  that  which  b  mere  matter  of  legal 
inference  from  the  premises  before  alleged.  For  these  reasons,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  judgment. 

CSoLTicAM,  J.  As  I  understand  the  declaration,  it  alleges  that  the  defend* 
ant,  on  the  26th  of  March,  1844,  made  his  promissory  note,  and  tiien  de- 
livered the  note  to  the  plaintiff,  and  that  thereupon  the  defendant  theu,  that 
is,  on  that  day,  agreed  to  iiay  the  amount  of  the  said  note  to  the  plaintiff, 
on  request  That  was  ««iogether  a  void  promise,  and  one  that  could  give 
no  ground  of  action.  It  may  therefore  be  treated  as  surplusage.  If  all  that 
part  to  which  I  have  referred  is  omitted,  the  declaration  discloses  a  cleat 
and  substantial  cause  of  action.  I  am  not  aware  that  the  insertion  in  a  de* 
claration  of  a  void  promise  necessarily  renders  it  bad,  provided  a  suflBcient 
cause  of  action  remains.    The  plaintiff  must  have  judgment. 

Mauls,  J.  I  also  think  this  declaration  sufficient  It  appears  by  the 
record  that  the  plaintiff  commenced  *his  action  on,  and  not  before,  [•o^ 
the  17tb  of  May,  1846.  It  further  appears  that  the  defendant,  on  '^ 
the  26th  of  March,  1844,  made  his  promissory  note  in  writing,  payable  on 
the  2611*  of  March,  1846,  and  that,  at  the  time  he  made  the  note,  the  de» 
fendant  delivered  it  to  the  plaintiff:  and  the  conclusion  stated  necessarily 
followa,  ihaty  by  reason  of  the  non-payment  of  the  sum  mentioned  in  the 
note,  an  action  accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the 
defendant  the  said  sum  of  money.  It  is  objected  that  the  declaration  is 
double,  because  it  further  alleges  a  promise  by  the  defendant  to  pay  the 
money  on  njueit;  and  cases  of  duplicity  in  pleas  have  been  referred  to,  for 
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ike  pnipose  of  showiog  that  a  plea  is  nol  the  less  liable  to  the  otqeetiaa  of 
duplicity  because  one  of  the  matters  of  defence  is  badly  pleaded.  Hie  senae^ 
however,  in  which  a  plea  or  subsequent  pleading  is  Ind  (or  dapUcitj,  ia  not 
the  sense  in  which  a  declaration  is  bad  for  being  double.  A  plea  is  bad  if 
it  offers  two  substantial  answers  to  the  declaration:  so,  a  leidicatbn,  or  a 
RJoinder,  is  bad,  if  it  gires  two  substantial  answers  to  the  plea,  or  the 
replication,  to  which  it  is  an  answer.  But  a  count  is  not  bad  because  it 
contains  two  or  more  causes  of  action.  There  cannot  be  a  doubt  that  a 
declaration  showing  the  defendant  to  be  indebted  in  so  much  on  a  bond, 
and  so  much  on  a  covenant,  and  so  much  on  another  bond  and  anotbei 
covenant,  though  in  a  ceitain  sense  double,  would  not  on  that  gmud 
be  bad :  yet^  if  one  could  conceive  each  of  these  matters  to  amount  to  aa 
aaswer  to  an  action,  stating  the  whole,  or  any  two  of  them,  would  on- 
doubtedly  make  a  plea  double.  A  declaration  may,  however,  be  bad  fa 
stating  one  cause  of  action  twice  over;  for  instance,  stating  two  bieachei 
before  the  statute  8  &  9  W.  3,  c.  11.  The  same  thing  must  not  be  mkobi 
ton  on  two  distinct  grounds.    In  such  a  case,  the  declaration  is  not  ao  moch 


*8671    ^^^''^  ^  disputative.  It  is  in  that  sense  that  *this  dedaratioii 

-'be  bad,  if  objectionable  at  all:  for,  there  might  be  some  ookmr  fa 
die  objection,  if  the  declaration  had  shown  two  separate  causes  of  aetkm. 
The  word  <>  then"  is  not  to  be  referred  to  the  time  at  which  the  note  be- 
came payable,  but  to  the  25th  of  March,  1844.  The  subsequent  all^atiflB 
of  an  agreement  to  pay  the  amount  of  the  promissory  note  on  requeU^  whan 
it  appears  by  the  declaration  to  have  been  payable  twelve  months  after  datCy 
is  merely  void.  For  these  reasons,  I  am  of  opinion  that  the  dedaratioo  is 
not  open  to  any  substantial  objection ;  and,  consequently,  that  the  phintifF 
is  entitled  to  judgment  on  this  demurrer. 

Cbsssweli.,  J.  I  am  of  the  same  opmion.  By  reference  to  die  datca^^ 
which  are  not  laid  under  a  videUeet^ — ^it  sufficiently  i^pears,  that,  by  reason 
of  the  non-payment  of  the  promissory  note,  an  action  had  accrued  to  the 
plaintiff  before  the  issuing  of  the  writ,(a)  to  demand  and  have  of  and  firom 
the  defendant  the  sum  of  money  in  the  note  mentioned.  The  allegadon  of 
an  i^reement  to  pay  on  regmsi  is  mere  surplusage.  In  Owen  v.  Wakrif 
2  M.  &  W.  91,  in  an  action  on  a  bill  of  exchange,  by  the  drawer  agaunl 
due  acceptor,  the  declaration  alleged  that  the  bill  was  made  on  the  29th  of 
March,  payable  fair  months  after  date,  <<  whidi  poiod  has  now  elapsed  ;** 
and  it  was  held  that  the  declaration  was  sufficient,  and  that  it  was  not  ae* 
oessary  to  aver  that  the  four  months  had  eli^psed  <<  before  the  commcoce* 
ment  of  the  suit."  Abbott  v.  JlsleU  was  there  referred  to.  Hie  case  «f 
€hlway  v.  ilose,  6  M.  &  W.  291,  seems  to  me  fully  to  bear  out  die  view 
laken  by  my  brother  Maule.  Judgment  for  the  phiatiC 

(a)  Bvpri,  861  («). 
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Mdd,  Alt  VI  •gretiMiit  respecting  the  trtnafar  of  an  intemt  in  land,  nqnired  bj  fhe  etetato 
of  fhuidi  to  be  in  writing  and  ngned,  cannot  be  enforced  by  an  action  upon  ^  agieement 
agrinnC  tba  twiaftwa  lor  the  alapiilailed  cooaidonitioD,  notwithntaiiding  that  the  traiinfar  hm 
boon  eflbcted  and  nothing  remaina  lo  be  done  baft  to  pay  the  coorideimtioa:  bot  that  whan, 
ailer  the  tfanafer»  ^  trana|eree  admita  to  the  tranaferor  that  he  owaa  him  the  atipolatod 
pitoe^  the  amoani  may  be  iwofered  in  a  eonnt  upon  an  aeeoont  otafted. 

A  cpiiiit  in  aaiampait  atated  that  A.  waa  tbo  oocopier  of  a  farm,  aa  tenant  to  one  V«;  that  B<, 
the  de&ndant,  waa  deaaraoa  of  renting  the  (arm  from  V^  and  had  applied  to  and  reqoeatad 
A.  to  oarrendei^  and  relinquiih  poaaeadon  tiieieo^  to  V^  and  to  endeaTonr  to  preyail  upon 
T.  to  acpepi  of  anoh  aurrandor,  and  to  aeoept  B.  aa  tenant  in  lien  of  A.;  and  that,  in  ooi»> 
aidemtion  that  A.  would  8iinender»  and  relUiqiiisb  pnwearioo  o(  the  Una  to  V^  and  would 
alao  apply  to  V,  and  endeavoar  to  preTatl  apon  him  to  accept  of  such  aorr?nder,  and  to  ac- 
cept B.  aa  tenant  in  Uenof  the  plaintifl;  B.  promiaed  to  pay  A.  1002.  whaa  lie  ahoold  beoane 
anoh  tenant*  It  then  avemd  that  A.  did  annmider,  and  Mfinqniah,  dee.,  and  did  apply  lo 
aiid  endeayoqr  to  prerail  apon  Y,  to  accept  of  auch  aarrender,  and  to  accept  B.  aa  tenant  in 
Era  of  A.;  and  that.V.  aeeq^  the  anmnder,  and  aeoepted  B.  aa  tenant;  Irat  that  B.raftMd 
to  iMQr  the  100(.  »-"ifcU^  thai  ihia  waa  a  oontract  for  an  intanat  in  or  eoncerolng  ianda;  and 
diaefore  thai  the  apedal  ooant  oeuld  only  be  proved  by  a  note  or  memorandom  in  writing, 
in  confiirttiity  with  the  fourth  aeotion  of  the  atatote  of  frauda.    Bot, 

BitU^  that  A.  waa  entitled  to  reeotw  the  lOOi.  open  a  co^nt  to  an  aoeonnt  atated,  open  proof 
that  B.  had,  ainca  be  obtained  pqawawon  of  the  fiun*  acknowledged  hia  liability,  and  pro* 
miaed  to  pay  that  soqi. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  plaintiS^ 
before  and  at  the  time  of  the  making  of  the  promise  by  the  defendant  there- 
inafter next  mentioned,  was  possessed  of,  and  was  the  occupier  of,  a  certain 
fhnn,  lands,  and  premises,  with  the  appurtenances,  as  tenant  thereof,  firom 
year  to  year,  to  one  G.  H.  Vernon,  and  repiained  and  continued  such  tenant 
until  a  certain  day,  to  wit,  the  25th  of  March,  1842 ;  that,  before  and  at 
the  time  of  the  making  of  the  said  promise,  the  defendant  was  desirous  of 
taking  and  renting  the  said  farm,  &c.,  of  and  from  the  said  G.  H.  Vemou, 
and  had  thereupon  applied  to  and  requested  the  plaintiflT  to  surrender  and 
rdinquish  possesd6n  of  the  said  farm,  &c.,  to  the  said  G.  H.  Vernon,  on 
the  said  *25th  of  March,  1842,  and  also  to  apply  to,  and  endeavour  r«oM 
to  prevail  upon,  the  said  G.  H.  Vernon  to  accept  of  such  surrender, 
and  also  to  accept  the  defendant  as  tenant  of  the  said  farm,  &c.,  in  lieu  of 
ttie  plaintiff,  from  the  said  25th  of  March,  1842 ;  that  thereupon  afterwards, 
and  whilst  the  plaintifTs  tenancy  was  still  subsisting,  to  wit,  on  the  Ist  of 
August,  1841,  in  consideration  that  the  plaintiff  would  surrender  and  relin- 
quish possession  of  the  said  farm,  &c.,  to  the  said  G.  H.  Vernon  on  the  said 
25th  of  March,  1842,  and  would  apply  to  the  said  G.  H.  Vernon,  and  m- 
deavour  to  prevail  upon  him  to  accept  of  such  surrender^  and  also  to  aceqd  tiU 
dtfendant  as  tenant  of  the  said  farm,  &c.,  in  lieu  of  the  plaintiff,  from  the 
said  25th  of  March,  1842,  the  defendant  promised  the  plaintiff  to  pay  her 
100/.  when  and  as  soon  he  the  defendant  should  become  such  tenant  to  the 
said  G.  H.  Vernon  as  aforesaid,  in  lieu  of  the  plaintiff,  as  aforesaid :  Arer- 
ment,  that  afterwards,  and  after  the  making  of  the  said  promise,  to  wit,  on 
the  26th  of  March,  1842,  the  plaintiff,  confiding  in  the  said  promise  of  the 
defendant,  and  in  hopes  of  his  ftuthful  performance  thereof,  did  surrender 
«od  relinqiuab  possession  of  the  said  iarmi  &c.,  to  die  said  G*  H.  Vemon, 
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from  the  day  and  year  last  aforesaid,  and  did  also  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  ^pplj  ^o  the  said  G.  H.  Vernon,  and  endeavour  toprefail 
upon  him  to  accept  of  such  surrender,  and  also  to  accept  the  defendaat  as 
tenant  of  the  said  farm,  &c.,  in  lieu  of  the  plaintiff,  from  the  day  and  year  bat 
aforesaid ;  and  although  the  said  6.  H.  Vernon  did  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  accept  of  such  surrender,  and  did  also  then  ac- 
cept the  defendant  as  such  tenant  aforesaid,  in  lieu  of  the  plaintiff;  and  al- 
though the  defendant  did  afterwards,  to  wit,  on  the  day  and  year  last  afoI^ 

^8601  *^'  ^^^^'  "P^^  ^^^  ^^^  possession  *of  the  said  farm,  Sx.,  and  dien 
-'  become  tenant  thereof  to  the  said  G.  H.  Vernon,  in  lieu  of  the  plain- 
tiff;  yet  the  defendant  did  not  nor  would,  although  often  requested  so  to  do, 
when  he  so  became  and  was  accepted  as  such  tenant  as  last  aforesud,  or  at  anj 
other  time,  pay  to  the  plaintiff  the  said  sum  of  lOM.,  or  any  part  thereof,  bat, 
OB  the  contrary  thereof,  then  and  still  did  wholly  neglect  and  refuse  so  to  do, 
and  the  same  and  every  part  thereof  was  still  wholly  due  and  unpaid,  &e. 

There  was  also  a  count  upon  an  account  stated. 

The  defendant  pleaded — first,  non  assumpsit,  to  the  whole  dedaiatioa— 
secondly,  to  the  first  count,  that  the  plaintiff  did  not  apply  to,  and  endearoor 
to  prevail  upon,  the  said  G.  H.  Vernon,  to  accept  the  defendant  as  teoaot 
of  the  said  farm,  &c.,  in  the  declaration  mentioned,  in  lieu  of  the  plaiotif, 
in  manner  and  form  as  in  the  declaration  alleged ;  concluding  to  the  coootiy. 

Issue  thereon. 

At  the  trial  before  Coltman,  J.,  at  the  last  Summer  assizes  for  Nottiog- 
hamshire,  the  following  facts  appeared.  The  plaintiff  was  in  possession  of 
a  farm  which  her  deceased  husband  had  for  some  years  occupied  under  Mr. 
Vernon,  and  was  about  to  relinquish  it.  The  defendant,  who  was  the  o& 
cupier  of  an  adjoining  farm,  being  desirous  of  obtaining  possesion  of  the 
plaintiff's  farm,  promised  the  plaintiff,  that,  if  she  would  give  up  possessioD 
at  Lady-day,  1842,  and  would  induce  the  landlord  to  accept  the  defeodaot 
as  tenant  in  lieu  of  the  plaintiff,  he  would  pay  her  100/.  The  plaintiflf 
thereupon  communicated  to  Mr.  Vernon  her  intention  to  quit  at  Lady-day, 
and  asked  him  to  accept  the  defendant  as  tenant.  The  plaintiff,  accord- 
ingly, quitted  the  farm  at  the  time  mentioned,  and  the  defendant  became 
tenant.  When  requested  to  pay  the  100/.  according  to  his  promise,  the 
defendant  admitted  his  liability,  and  asked  for  time,  saying  he  would  pay  it 
*8611  ^^^^  ^^  S^^  ^^^  ^valuation  of  his  own  farm ;  which,  it  appeared, 
he  had  since  obtained. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  agreement,  if  any 
existed,  being  for  the  sale  of  an  interest  in  land,  it  could  not  he  proved  hj 
parol  testimony. 

For  the  plaintiff  it  was  insisted,  that  the  contract  bebg  exeaded^  it  mif^^ 
'be  proved  by  parol ;  and  it  was  further  contended  for  the  plaintiff,  that  there 
was,  at  all  events,  sufficient  evidence  of  an  account  stated. 

A  verdict  was  taken  for  the  plaintiff,  damages  100/. ;  leave  being  leserred 
to  (he  defendant  to  move  to  enter  a  nonsuit|  or  a  verdict  for  hiffii  if  "^^ 
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court  should  be  of  opinion  that  there  was  not  sufficient  evidence  to  sustain 
the  verdict  upon  either  count. 

Sir  71  WUdSj  Serjt.,  in  Michaelmas  term,  accordingly  obtained  a  rule 
Bisi  to  enter  a  nonsuit,  or  a  verdict  for  the  defendant ;  or  for  a  new  trial,  on 
the  ground  that  the  evidence  did  not  sustain  the  promise  alleged  in  the 
declaration.  He  cited  BuUemere  v.  Hayet,  5  M.  &  W.  456;  (a)  Price  v. 
Ugkum,  Gow's  N.  P.  C.  109;  and  JdaiyfieldY.  Wadstey,  3  B.  &  C.  367, 
5  D.  &  R.  224.    [MAtTLE,  J.,  referred  to  Qrifilh  v.  Youngj  12  East,  513.] 

ChanfieUj  Serjt.,  (with  whom  was  Woad^)  in  Easter  term,  shewed  cause. 
The  consideration  in  this  case  is  executed;  and  therefore  the  objection  that 
the  special  count  could  only  be  proved  by  a  memorandum  or  note  in 
writing  that  would  satisfy  the  statute  of  frauds,  does  not  arise.  The  con- 
tract declared  on  does  not  show  any  stipulation  for  the  conveyance,  by  Mrs. 
Cocking  to  the  defendant,  of  any  interest  in  land.  [C&esswell,  J.  It 
pcnnts  to  a  surrender  or  relbquishment  by  her,  of  an  interest  ^in  land  r«Qga 
in  favour  of  the  defendant.]  The  mere  surrender  of  the  farm  to  the 
landlord  (6)  would  not  fix  upon  the  defendant  any  liability  to  pay  the  100/. : 
the  money  was  to  be  paid  only  in  the  event  of  the  defendant  obtaining  pos- 
session of  the  fiirm  through  the  plaintiff's  intercession.  When  he  obtained 
possession  the  contract  was  executed.  The  statute  only  applies  to  the  case 
of  a  contract  between  the  immediate  parties.  [Tivdai.,  C.  J.  The  words 
of  the  statute  are  very  general :  <<  No  action  shall  be  brought  upon  any 
contract  or  sale  of  any  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  shall  be  in  writing,'^  &c.  Is  not  this  an  agreement  to  surrender 
the  possesion  of  the  land  ?  And  is  not  that  a  contract  involving  an  interest 
in  or  concerning  lands  ?]  This  case  is  precisely  within  the  principle  of 
Price  V.  Leybwm.  It  was  there  ruled  that  the  statute  29  Car.  2,  c.  3,  s.  4, 
does  not  invalidate  an  executed  parol  contract,  so  as  to  prevent  a  party  to 
it  from  maintaining  an  action  for  a  breach  of  it,  where  the  breach  does  not 
relate  to  an  interest  in  land,  althou^  the  contract  itself  stipulates  that  the 
defendant  should  be  substituted  as  tenant,  in  the  stead  of  the  plaintifis,  of 
the  premises  then  in  their  occupation.  Daixas,  C.  J.,  there  says :  <<  llie 
phuntiffs  do  not  seek  to  enforce  a  parol  contract  respecting  land.  The 
foundation  of  this  action  is,  the  breach  of  an  engagement  which  has  no  re- 
lation to  an  interest  in  land.  Besides,  the  contract  is  executed ;  and  there- 
fore, I  think,  the  objection  is  not  well  founded.''  In  many  cases  a  party  is 
precluded  from  maintainbg  an  action  upon  an  executory  contract,  where, 
if  the  consideration  be  executed,  an  action  will  lie.  In  the  former  part  of 
this  ^declaration,  the  consideration  stated  is  undoubtedly  an  execu-  rAggo 
tory  one:  but,  taking  the  whole  declaration  together,  it  discloses  a 
contract  completely  executed,  so  &r  at  least  as  the  plaintiff  is  concerned. 

(a)  At  to  which,  lee  6  Mtnn.  d&  Gr.  54. 

(ft)  The  tairender  being  before  Uw  late  etotuteis  6^7  Vict  c  76,  and  8  &  0  Vict,  c  186^ 
did  not  require  a  deed ;  but  it  required  a  note  in  writing  under  the  itatute  of  frauda.  The  only  auf* 
leader  in  Hue  eaae  would  be  the  acquieaoenoe  by  the  plaintiff  in  the  demiae  to  the  defoadantt 

2t2 


88S  Ck>eKiNo  p.  Ward.  T.  T.  ISM. 

Jn  Of^/itk  r.  Tam^,  12  East,  513,  a  teDnt  Ymviog  agteed  wifli  iwhid- 
lady,  that,  if  she  would  accept  another  person  for  her  tenaat  m  iwflioai 
(he  being  restrained  fixnn  assigning  the  lease  withoilt  her  eoiiieiit,)liftirodd 
pBij  her  40^  ont  of  100/.  which  he  was  to  receive  for  the  good-wUi  if  kr 
consent  were  obtained ;  and  haTing  received  the  lOOf.  fit>m  the  new  team, 
who  was  cognisant  of  tiiis  agkeeinent :  it  was  held  diat  he  was  litklk  Is  ftt 
landlady  in  an  action  for  money  had  and  received  for  her  U8e^^4k  ccn* 
sidenition  being  executedi  and  therefore  Ae  case  being  falan  out  «f  ths 
Statute  of  frauds,  as  a  contract  for  an  interest  in  land.    And  Lord  Ellei- 
BORO06B  said :  ><  If  one  agree  to  receive  money  for  the  use  <rf  another  iipoi 
consideration  eatecuted,  however  frivolous  or  void  the  conaiderilion  a^ 
have  been  in  respect  of  the  penon  paying  the  money,  if,  indeed,  it  woe  not 
absolutely  immoral  or  illegal,  the  person  so  receiving  it  cannot  be  pemM 
to  gainsay  his  having  received  it  for  the  use  of  d»t  other.    I  was  miMlt 
die  trial  by  having  my  attention  called  to  the  statute  of  fiwids;  ivhea  a 
truth  the  question  vns  wholly  collatend  to  it."    [Crssswbll,  J.   TU 
proceeds  upon  the  ground  that  money  paid  for  the  purpose  of  betQg  haadad 
over  to  a  third  peison,  is  money  had  and  received  to  the  use  of  such  ibU 
person.]    In  BtUiemgre  v.  Sbyes^  5  M.  &  W.  456,  the  wliole  eoatnct  te> 
tween  the  parties  had  relatbn  to  the  sale  of  an  interest  m  land.    But  hoe) 
ttiat  which  the  statute  requires  to  be  evidenced  by  writing  forms  a  nd 
part  only  of  the  subject-matter  of  the  contract,  and  is  only  introductoij  Id 
•8641    ^^  ^ich  was  to  entitle  the  plaintiiT  to  claim  the  lOOf.    *Thede* 
-'    fendant,  having  had  the  foil  benefit  of  the  contmet,  cannst  bov 
turn  round  and  say  that  the  plaintiff  is  not  entitled  to  recover,  because  cue 
of  the  stipulations  was  executoiy  in  its  character,  and  only  to  be  evideaoed 
by  a  note  in  writing.     [Tiitdal,  C.  J.    I  know  of  no  authority  for  flplittiBg 
the  consideration,  m  the  way  you  suggest.]    In  Halkn  r.  Andkr,  1  Or., 
M.  &  R.  266, 3  Tyrwh.  959,  A.  having  occupied  a  houae  ns  teaaat  to  B.  ia 
nvhich  there  were  certain  fixtures  which  A.  had  purchased  en  enteriag  tbe 
house,  and  which  he  hnd  a  right  to  remove  daring  his  tenuicy,  agre^  ^ 
B.'s  request^  a  few  days  before  the  expiration  of  his  tenancy,  ta  fwtewl^ 
remove  the  fixtures,  B.  agreeing  to  take  them  at  a  valuation,  to  be  Mk  ^ 
two  brokers.    A.,  at  die  expinition  of  his  tenaney,  delivered  up  paMsaai 
of  the  house  to  B.,  leaving  the  fixtures  on  the  premises.    On  the  (•>•••< 
day  the  fixtures  were  valued  by  two  brokers  at  the  sum  of  4M.  lOti,  and  ^ 
tiduation  was  signed  by  them  accordin^y.    A.  having  brought  MetiMa 
nssumprii  for  the  price  and  value  of  fixtures,  &c.,  bargained  and  sdd>  tfd 
for  fixtures  sold  and  delivered — it  was  held  that  the  action  was  vM^ttf^ 
and  that  this  was  not  a  sale  of  an  interest  in  land  wkhtn  the  foaitli  Kcta 
of  the  statute  of  fitiuds.    In  Lord  FahrumA  r.  Ilbmai,  1  Cr.  ft  M.  W} 
3  Tyrwh.  26,  the  bargain  for  the  sale  of  the  crops  was  made  direcdjr  bctweo 
the  plaintiff  and  the  defendant. 

At  all  events,  there  was  abundant  evidence  to  go  to  the  ju^  opoo  tk 
aoeount  slated.    When  applaed  tofor  the  IQM.  after  he  had  beea  kt  i* 
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of  (lie  Arm,  die  defendant  repeatedly  acknowledgi^  iia  hakSiij^ 
ptomiaed  to  pay  aa  aoon  aa  he  obtained  the  yaluation  of  his  own  &tm ; 
and  &at,  it  appeared  he  had  obtained.  Aaauming,  therefbre^  that  the  plain* 
^£ula  to  ^maintain  her  action  on  the  first  count,  she  ia  ckariy  en-  [•om- 
lilied  to  retain  the  Terdict  upbn  the  second  count.  ^ 

Sir  7.  Wiiikf  Serjt.,  (with  whom  was  JUeUar^)  in  support  of  the  ruk.  U 
)i  no  part;  of  the  policy  of  the  conits  to  fritter  away  the  statute  of  frauda,  the 
#bject  nf  whkh  waa  to  protect  men  &om  having  parol  contracts  set  up 
^pinst  theoa  aft  disfnnt  perioda,  by  meana  of  finad  and  pequiy.  Here,  the 
defimdant  ia  found  in  the  occupation  of  a  fium,  which  he  has  held  iirom 
La^-day,  184S ;  and  it  ia  now  nought  at  this  remote  period,  to  show,  by 
ntnl  testimony,  the  terms  upon  which  he  waa  kt  in.  It  is  impoeftble  to 
MDcrive  a  ease  coming  more  directly  within  the  purview  of  the  statute.  A 
annender  and  determiaaftion  of  the  plaintiff's  tenancy,  as  weU  as  the  accept 
nooe  of  the  defendant  aa  tenant,  were  requisitey  before  any  benefit  could 
miae  to  the  latter  firom  the  agreement.  What  ia  that  but  a  oontract  for  ant 
bterest  b  ot  concerning  lands?  It  is  not  denied  that  there  may  be  cases 
where  an  action  wiU  lie  on  an  ezecmed  contract,  although  no  action  would 
hnve  Ian  had  the  eontmct  remained  executory  only.  But,  to  apply  that 
sola  to  the  facta  of  thia  caae,  would  be  to  let  in  all  the  mischief  which  the 
ilntnle  of  frauda  was  intended  to  exclude.  In  a  caae  of  WciUoff  v.  FriAjh 
tried  before  Patteson,  J.,  at  the  last  summer  asnzes  at  Leicester,  that 
Isnmed  judge  reje%Med  parol  evidence,  under  circumstances,  as  nearly  as 
possible,  paraUel  with  tho^  of  the  present  case.  Courts  of  justice  have 
alwaya  been  astute  in  giving  efiect  to  the  provisions  of  statutes  directed  to 
the  nphokiing  of  a  great  mond  principle ;  aa  in  the  cases  under  the  apotha-^ 
ttacies'  aet,  or  under  the  statute  29  Car.  2,  c.  7,  against  Sunday  trading : 
aee  Apoihecariei'  Compmg  v.  jRo&y,  5  B.&  Aid.  949,  ID.  &R. 564;  Smith 
r.  SpomtMy  4  Bingh.  84, 12  J.  B.  Moore,  266,  2  C.  fc  P.  544,  and  other 
teasea.  [The  court  here  intimated  io  the  learned  Serjeant  that  he  rMggg 
need  not  aigue  this  point  any  further,  as  they  were  all  of  opinion 
diat  the  first  count  did  discloae  a  contract  relatiag  to  an  interest  in  land«» 
within  the  meaning  of  the  stotute  of  fi»uds.] 

Aasnaung,  then,  that  the  statute  predudea  the  plaintiff  from  recovering 
directly  upon  the  contract,  the  question  is,  whether  she  can,  by  proof  of  n 
mere  oonv^raation,  indirectly  obtain  the  benefit  of  the  contract.  It  would 
be  inconsistent  with  every  principle  of  justice,  and  in  a  high  degree  din* 
ereditable  to  the  kw,  to  permit  such  an  aigument  to  prevail.  [Eule,  J. 
An  admission  by  the  defendant  that  there  was  auch  an  agreement  in  writ 
ing,  would  be  proof  of  the  agreement:  that  certamly  ia  letting  in  all  the 
evil  you  pomt  out]  To  apply  that  principle  here  will  be  nothing  less  than 
repealing  the  8tatttte.(a)  In  Lord  Falmauih  v.  Thomas^  1  Cr.  Sl  M.  89« 
3  Tyrwh.  26,  in  tnde&i/a/tir  oisumpsU  upon  an  account  atated,  the  defend- 
ant pleaded,  that,  before  the  stating  of  the  account,  there  Was  a  verbal 
igreement  for  the  sale  of  certain  crops  growing  upon  the  plaintiff's  landt 

(a)  Poft,  870  (c). 
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and  for  woik,  labour,  and  materials  done  and  uaed  in  piepariog  the 
tor  tillage ;  and  that  there  was  a  treaty  for  the  plaintiflPs  letting^  and  far  the 
defendant's  taking,  the  land  for  fourteen  years,  to  which  the  deSeoduit 
assented,  and  that  the  money  to  be  paid  for  the  crops,  and  the  woik,  kboor, 
and  materials,  was  the  money  concerning  which  the  account  was  stated;  aad 
that  there  was  no  agreement  in  writing,  or  any  note  thereof.  To  this  plea 
the  plaintiff  replied,  that,  before  the  account  was  stated,  the  defendant  had 
mown,  &Cm  the  crops  and  taken  them  to  his  own  use,  and  had  received  &e 
amount  of  the  work  and  labour  and  materials.  The  defendant  rejoibed, 
moffii  traversing  that  he  had  mown,  &c.,  the  crops  and  received  *the 
amount  of  the  work,  &c.,  before  the  stating  of  the  account  Aad 
it  was  held,  upon  general  demurrer,  that  the  contract,  as  it  appeared  on  the 
pleadings,  was  within  the  statute  of  frauds,  and  that  the  plaintiff  could  sot 
recover.  There,  as  here,  the  contract  was  executed ;  (a)  and  the  attem|itte 
sustain  the  account  stated  was  unsuccessful.  The  case  of  Pfict  v.  Legkamk 
not  law ;  and,  at  all  events,  it  is  quite  beside  this  question.  CWr.  «te.  ssK. 

TlKDAL,  C.  J.,  now  delivered  the  judgment  of  the  court 

There  were  two  questions  brought  before  us  in  this  case — one,  whether 
the  contract  stated  in  the  first  count  of  the  declaration  was  a  contract  wlich 
was  required  to  be  proved  by  a  written  memorandum  signed  by  the  psitf 
— the  other,  whether  there  was  sufficient  evidence  to  maintain  the  vwdiek 
for  the  plaintiff  on  the  count  upon  an  account  stated. 

The  special  count  of  the  declaration  was  framed  upon  an  agreeneat 
between  the  plaintiff  and  the  defendant,  that  if  the  plaintiff,  the  tenant  of  a 
form,  would  surrender  (6)  her  tenancy  to  her  landlord  on  the  25th  of  Miich 
then  next,  and  would  prevail  on  her  landlord  to  accept  the  defendant  as  his 
tenant  in  the  place  of  the  plaintiff,  he  the  defendant  would  pay  the  plaintiff 
100/.  as  soon  as  he  should  become  the  tenant  of  the  land. 

It  was  not  contended  that  a  contract  under  which  the  plaintiff,  in  eon- 
nderation  of  a  sum  of  money,  gave  op  her  tenancy  in  the  land,  and  pro- 
cured the  defendant  to  be  put  into  her  place,  was  not  «<a  sale  of  aninlereflt 
in  the  land"  within  the  meaning  of  the  statute  of  frauds:  but  the  sifiinMBl 
•QgQi  before  us  was,  that,  although,  *if  this  contract  had  been  execntoijf, 
''  it  must  have  been  proved  by  an  agreement  or  memorandom  is 
writing,  yet,  as  it  was  execuiedj  as  the  plaintiff  had  surrendered  her  tenanqfi 
and  had  procured  the  defendant  to  be  made  tenant  instead  of  herself,  the 
ease  was  not  to  be  held  to  be  within  the  statute :  and  the  case  of  iVkc  v. 
£€y6urn,  before  Dallas,  C.  J.,  was  relied  upon  as  an  authority  to  that 
effect.  But,  as  the  special  count  in  this  action  is  framed  upon  the  vei; 
contract  itself,  to  enforce  the  payment  by  the  defendant  of  the  sum  stipi- 
lated  to  be  paid  as  the  price  of  the  interest  in  the  land  which  the  (riaintiir 
gave  up,  and  to  which  the  defendant  succeeded,  we  think  the  contract  itself 
cannot  be  considered  as  altogether  executed^  so  long  as  the  defendant's  part 

(a)  In  Lord  FtdmoiUh  t.  Thomnu,  Uie  demuner  admitted  Um  tnith  of  tbe  ivjoinder,  ia  vkick 
tfis  eioention  of  Um  contrad  was  diatincUy  dlmint. 
(a)  Vidt  rapii,  S68,  n. 
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alill  remains  to  be  perfonned.  And  the  case  appeaxs  to  ns  to  fall  within  ^ 
principle  adverted  to  by  Le  Blanc,  J.,  in  GrjffUh  v.  Young:  and,  fuither^ 
we  think  the  case  of  BuHemere  r.  Ihyet{a)  is  an  authority  in  point  that 
the  present  contract,  though  executed  on  the  part  of  the  plaintiff,  yet,  not 
being  executed  on  die  part  of  the  defendant  also,  is  still  to  be  considered 
as  a  contract  within  the  statute  of  frauds. 

The  plaintiflf,  therefore,  failmg  upon  the  special  contract,  the  remaining 
question  is,  whether  she  is  in  a  condition  to  recover  the  100/.  under  the 
eount  upon  an  account  stated.  There  was  distinct  evidence  in  this,  case, 
that,  after  the  plaintiff  had  given  up  the  possession,  and  after  the  defendant 
had  succeeded  to  it  through  the  plaintiff's  application  to  the  landlord,  the 
defendant;  achnitted  that  he  owed  the  100/.  to  the  plaintiff.  And  thi9*ap- 
pears  to  us  to  be  sufficient  evidence  to  enable  the  plaintiff  to  recover  on  the 
account  stated.(ft)  The  objection  was,  that  the  admission  of  a.debt^will 
only  enable  a  plaintiff  to  recover  as  upon  an  account  stated,  where  the.  debt . 
itself  does  not  appear  to  be  incapable  of  *being  recovered  as  a  debt ;  r«ogQ 
and  that,  here  the  plaintiff  could  not  recover  upon  the  original  con-  *' 
tract,  inasmuch  as  it  was  not  evidenced  by  a  writing  signed. 

But,  in  the  first  place,  such  an  exception  is  contrary  to  the  authority  of 
several  decided  cases.  In  Knowks  v.  Mchel,  13  East,  249,  the  ground  of 
flie  original  debt  was  a  sale  to  the  defendant  of  standing  trees,  which,  the 
defendant  afterwards  procured  to  be  felled  and  taken  away ;  and  the  ob- 
jection was,  that  the  plaintiff  colild  not  recover  on  the  original  contract  for 
standing  trees,  which  formed  part  of  the  realty :  but  it  was  held,  neverthe- 
less, that  the  acknowledgment  of  the  price  to  be  paid  for  the  trees,  after 
diey  were  felled  and  applied  to  the  use  of  the  defendant,  was  sufficient  to 
sustain  the  count  on  the  account  stated ;  Lord  Ellekboroogh  saying,  that, 
if  there  were  an  acknowledgment  by  the  defendant,  of  a  debt  due  to  the 
plaintiff  upon  any  account,  it  was  sufficient  to  enable  him  to  recover  on  an 
account  stated.  And  afterwards,  in  ISghmore  v.  Prmrottj  6  M.  &  Sel.  66, 
the  court  held  that  the  proof  of  the  acknowledgment  of  one  item  of  debt 
only,  was  good  to  support  a  count  upon  an  account  stated ;  and  the  former 
case  was  there  mentioned  with  approbation,  and  relied  on.  In  Pinchon  v. 
Chikdt,  3  C.  &  P.  236,  there  was  a  verbal  contract  for  turnips  growing 
in  a  field,  upon  which  it  was  held  the  plaintiff  could  not  recover ;  yet,  as 
the  defendant  admitted,  after  some  of  the  turnips  were  drawn,  that  he  owed 
the  plaintiff  3/.  for  them,  it  was  held,  at  nisi  prius,  that  he  could  recover 
to  that  amount  upon  an  account  stated ;  and  no  motion  was  made  to  the 
court  to  question  the  ruling.  And,  in  Seago  v.  Deane,  4Bingh.  459,  1  M. 
&  P.  227,(c)  a  promise  to  *pay  a  specified  sum,  where  the  party  r^ow 
had  had  the  benefit  of  the  contract,  though  he  could  not  have  been  '* 
sued  upon  it,  on  account  of  its  being  a  verbal  contract  on'iy,  was  held  to  be 

(a)  Vide  6  Mum.  di;  Gr.  64.  (h)  Vide  poit,  p.  800  (<f). 

(r)  In  a  rtal  aoooaot  itoted,  the  extinction  of  eroH  demands  pwr  om/itfioiufn,— not  tlia  bw 
«ct  of  aooottntiniir— appeaiB  to  form  Uie  oonaidention  of  the  promiie  to  pay  the  balanoo.    ' 
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^ood  eYidence  en  the  scconnt  stated.  See  also  Pmtoek  t.  Jbrrit,  10  BmC^ 
}M.  Upon  the  authoritj,  therefore,  of  decided  cases,  we  think  the  (hb- 
iMT^  right  to  the  verdict  on  the  account  stated  may  be  sustained. 
'  And  we  think  it  sustainable  abo  on  principle ;  for,  after  (he  debt  hi 
Ibmed  an  item  in  an  account  stated  between  the  debtor  and  Us  creditor,  it 
must  be  taken  that  the  debtor  has  satisfied  himself  of  the  justice  of  iks 
fcmand,  that  it  is  a  debt  which  he  is  morally,  if  not  legdly,  booad  to 
^y,(a)  and  which  therefore  forms  a  good  oonrideratbn  for  a  new  pimniie: 
and  the  creditor,  on  the  other  hand,  may  reasonably  be  excused  fcr  not 
preserring  the  evidence  which  would  have  been  neoessaiy  to  prove  tte 
eriginal  debt  before  audi  admission.  The  principle  may  not,  peifasps,  be 
applicable  to  cases  where  it  can  be  ahown  die  original  debt  is  absolately 
iroid  from  any  illegial  or  immoral  consideration,  or  where  it  is  made  foii 
by  any  statute,  as,  by  those  against  usury  or  gaming;  but  we  think  it  qpp&i 
\o  cases  where  die  only  objection  is,  that  the  original  debt  might  not  Inre 
been  recoverable,  from  the  deficiency  of  legal  evidence  to  support  it 

We  therefore  think  die  verdict  for  the  plakitiff  on  the  first  count  should  be 
set  aside,  and  a  verdict  thereon  entered  for  the  defendant ;  but  that  the  veidiot 
Aonld  stand  for  the  plaintiff  on  the  second  count.(ft)       Rule  accordisgi^* 

(a)  At  to  the  mlBcieiicy  of  a  eoniideration  ai»Dg  out  of  a  moral  obligation,  «•  Xcf  ▼• 
Ma^md^  6  Taunt  86;  Stmga  ▼.  De«iiie»  anpii,  SSS;  IMiltfiM  v.*  SkK^  S  B.  A  M811; 
futwood  ▼.  JTmyim,  U  A.  Sl  E.  438,  8  P.  &  D.  378,  antd,  814. 

(6)  **  No  action  iriiall  be  brought  upon  any  contract,  or  taie,  of  lands,  dce^  or  aaj  kUnd 
sf  or  conoenung  then,  nnkia,*'  Ac    Tina  coont  waa  on  a  pramiaa  to  paj  dw  pria* 
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,  The  following  order,  signed  by  the  fifteen  judges,  was  promulgated  at 

ebunben,  on  the  12th  of  June,  1846: — 

;   <<  ^ ,"  have  considered  the  means  best  calculated  to  prevent  parties  from 

fimdukntly  obtaining  judges'  ofders  for  signing  judgment,  and  lecoouneBd 

dntt  the  following  precautions  be  adopted : — 

•^   «  That  all  written  consents  upon  which  such  orders  are  obtamed,  skaD 

})t  preserved  in  the  chambers  of  the  respective  courts. 

«  That,  in  actions  where  the  defendant  has  appeared  by  atloroej,  ao 
fttcb  order  shall  be  madci  unless  the  consent  of  the  defendant  be  given,  by 
)tts  attorney  or  ^gent 

(<  That,  where  the  defendant  has  not  appeared,  or  has  appeared  io  pe^ 
SOB,  no  such  order  shall  be  made,  unless  the  defendant  attends  the  ju<igt 
pid  gives  his  consent  in  person,  or  unless  his  written  consent  be  attested 
by  an  attorney  acting  on  his  behalf:  but  we  think  that  these  precaution 
are  unnecessary  where  the  defendant  is  a  barrister,  conveyancer,  qpecal 
pleader,  or  attorney." 

« We  think  that  Sunday  ought  to  be  counted  as  one  of  the  four  dsji 
between  the  delivery  of  paper-books  and  the  day  of  aigoment,  except  it  is 
the  last|  when  it  is  to  be  omitted,  according  to  the  general  rule." 
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fc J  A  dved  of  nttkamt  |iK|»ntory  to  the  muriago  of  A.  and  B^  kndi  wne  omxrtf^  tft  C. 
ind  hit  fadn,  to  tho  uae  of  B.  and  her  htixu,  until  the  nwnrkge  ahould  be  aolemnhed ;  andt 
from  and  immediately  after  the  aolemniiation  thereof,  to  the  nae  of  ttich  peraon  or  pemooi^ 
hi  aoch  eatate  or  (Batatea»  and  upon  auch  tnuta^  dre.,  aa  B.,  notarithatanding  eo^pcrtaie,  aai 
^adiather  eofort  Of  aoto^  and  without  eonaent,  dec.,ahooid,byattydeedorwiiringBnderaaal,or 

'  Ityharhurt  will»  or  any  writing  in  the  nature  o^  or  purporting  tobe,herlaatwiU,  or  any  codicil 
thereto^  limit,  direct,  or  appoint,  dec.  $  and  in  defrult  of  and  untfl  auch  appointment,  to  Iha 
uaeof  C^  during  the  joint  Uvea  of  A.  dc  B.;  and,  after  the  .daoaMa  of  either  of  thetti  to  the 

'   vaa  of  B^  herh^  and  aa«gM»  for  ever. 

AMitt  the  execution  of  the  aettlement,  and  befort  the  marriage,  B.,  by  a  oodlcSl  to  a  will  made 
by  her  aome  montha  previoualy,  in  teima  rafening  to  the  power  eoDtoioad  in  the  aattlemant, 
deviMdtheUmdiintniatlard)eehiklraioftlMnMNi^«nd,in  defonlt  or  &ilura  of  chi|- 

,  4nn,intniatfor  A.forlife^- 
^EiU,  that  thia  waa  a  good  execution  of  the  ptfwer,  timugli  made  hiftfN  fha  maniage,  aid  luil- 
wtthataodtng  that  the  erent  upon  whieh  it  waa  to  take  e&ct,  ^iiip  the  maniage  of  A.  St  B,, 

'    waa  owrtingent. 

Debt,  for  money  received  by  fte  defendant  to  the  piamtiff^  use,  and 
ifor  money  due  from  the  plaintiff  to  the  defendant  upon  an  account  stated. 

*The  defendant  pleaded — first,  that  he  was  never  indebted-*-*    t^gjb 
secondly,  (hat  the  causes  of  action  did  not,  nor  did  any  of  them^    ^ 
accrue  within  six  years  next  before  the  commencement  of  die  suit-^ 
thirdly,  payment  before  action  brought 

The  cause  came  on  trial  before  Cresswell,  J.,  at  the  sittings  after 
Trinity  term,  1844,  when  a  verdict  was  found  for  the  plaintifi^  tuJ^ect  to 
the  following  case:-^ 

^    This  action  is  brought  to  recover  certain  rents  of  freehold  estates  re- 
ttivad  by  the  defendant  from  the  toianfts,  and  which  the  pkintiff  claim 
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as  his  moneys,  and  which  the  defendant  denies  to  be  his ;  and  die  fol- 
lowing are  the  facts  on  which  the  plaintiff  rests  his  claim: — 

On  the  26th  of  October,  1825,  the  plaintiff  married  Isabel  VTig^;  ia 
contemplation  of  which  marriage,  on  the  22d  of  October,  1825,  a  marriage 
settlement,  by  lease  and  release,  of  the  said  freehold  estates,  was  du^ 
executed.  A  copy  of  the  settlement  is  annexed  to,  and  is  agreed  to  be 
read  as  part  of,  the  case. 

On  the  24th  of  October,  1825,  two  days  before  her  marriage  with  the 
plaintiff,  Isabel  Wight  made  a  codicil, — under  seal,  and  duly  attested  bj 
three  witnesses — to  a  will  made  by  her  on  the  9th  of  Januaiy,  1824. 
Copies  of  the  will  and  codicil  are  annexed  to,  and  are  agreed  to  be  read 
as  part  of,  the  case. 

Isabel,  the  plaintiff's  wife,  died  on  the  24th  of  Januaiy,  1837,  without 
issue ;  since  which  time  the  defendant  has  received  the  rents  and  profits 
of  the  said  estates.(a) 

On  the  12th  of  September,  1836,  Thomas  Gilchrist,  a  trustee  in  the 
said  marriage  settlement,  and  the  plaintiff's  said  wife  Isabel  Logan,  and 
»^jn     George  Logan,  granted  ^a  lease  to  Benjamin  Bean — a  copy  of 
which  is  also  set  out  in  the  appendix. 

On  the  22d  of  March,  1843,  letters  of  administration  to  the  goods,  chat- 
tels, and  efiects  of  the  said  Isabel  Logan,  were  granted  by  the  Preroga- 
tive Court  of  Canterbury,  to  the  plaintiff,  her  husband. 

The  defendant  has  paid  to  the  plaintiff  the  fiill  amount  of  the  rents  ap 
to  Mrs.  Logan's  death,  including  fractional  sums  beyond  rthe  rent  doe  on 
the  days  of  reservation  or  payment  preceding  her  death. 

After  the  death  of  Mrs.  Logan,  and  before  the  commencement  of  this 
action,  her  heir  at  law  made  claim  to  the  property,  the  rents  of  which  are 
the  subject  of  this  action. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is  en- 
titled to  recover  in  this  action  the  rents,  or  any  part  thereof,  receired  by 
the  defendant;  if  so,  a  verdict  is  to  be  entered  for  an  amount  to  be  ascer- 
tained as  before  mentioned ;  and,  if  the  plaintiff  is  not  so  entitled,  then  a 
nonsuit  to  be  entered. 

By  the  settlement,  bearing  date  the  22d  of  October,  ISSffi,  made  b^ 
tween  Isabel  Wight,  spinster,  of  the  first  part,  George  Logan,  of  the  se- 
cond part,  and  Thomas  Gilchrist,  of  the  third  part — reciting  that  a  mar- 
riage had  been  agreed  upon,  and  was  intended  to  be  shortly  had  and 
solemnized,  between  the  said  Isabel  Wight  and  Greorge  Logan,  and  that 
the  said  Isabel  Wight  was  seised  in  fee-simple  of  the  several  messuages 
and  hereditaments  thereinafter  particularly  described,  and,  upon  the 
treaty  for  the  said  intended  marriage,  it  was  agreed  (amongst  otter 
things)  that  the  said  messuage  and  hereditaments  should  be  conveyed, 
settled,  and  assigned  in  the  manner  thereinafter  expressed  and  declared 

(a)  It  was  agreed  between  the  partieathat  tfce  amomit  of  the  reoeipta,  and  of  all  pajaM^** 
'  hr«Uowad  againai  aachracaipta,  dionl^ia  caM  the  partiea  difl^^ 
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— the  premises  in  question  were  conveyed  to  the  said  Thomas  Gilchrist 
and  his  heirs,  to  the  use  of  *the  said  Isabel  Wight  and  her  heirs  rco^g 
until  the  said  intended  marriage  should  be  had  and  solemnized ; 
and,  from  and  immediately  after  the  solemnization  thereof,  to  the  use  of 
such  person  or  persons,  for  such  estate  or  estates,  interest  or  interests,  and 
to  and  for  such  ends,  intents,  and  purposes,  and  upon  such  trusts,  and 
charged  and*  chargeable  in  such  manner,  and  subject  to  such  powers, 
provisoes,  declarations,  and  agreements  as  the  said  Isabel  Wight,  not- 
withstanding her  said  intended  or  any  future  coverture,  and  whether  she 
shall  be  covert  or  sole,  and  without  the  consent,  concurrence,  or  privity, 
of  her  husband,  or  with  such  consent,  concurrence,  or  privity  at  any 
time  or  times,  and  from  time  to  time,  shall,  in  and  by  any  deed  or 
deeds,  writing  or  writings,  to  be  by  4ier  sealed  and  delivered  in  the  pre- 
sence of,  and  attested  by,  two  or  more  credible  witnesses,  or  in  and  by 
her  last  will  and  testament,  or  any  writing  in  the  nature  of  or  purporting 
to  be,  her  last  will  and  testament,  or  any  codicil  or  codicils  thereto,  to  be 
by  her  signed  and  published  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses,  limit,  direct,  or  appoint,  or  give  or  devise  the 
same :  and,  for  want,  and  in  default  of,  and  until  such  limitation,  direc- 
tion, or  appointment,  gift,  or  devise  shall  be  effectually  made,  and  incase 
any  such  shall  be  made,  then,  subject  thereto,  and  when  and  so  often  as 
Ae  estates  or  interests  thereby  limited  or  created  shall  respectively  cease 
and  determine,  to  the  use  of  the  said  Thomas  Gilchrist,  his  heirs  and  as- 
signs, for  and  during  the  joint  natural  lives  of  the  said  Isabel  Wight  and 
George  Logan,  in  trust  from  time  to  time  to  pay  the  rents,  issues,  and  profits 
of  the  said  hereditaments  and  premises  (after  all  taxes,  rates,  repairs,  in- 
surances, charges,  and  other  outgoings  payable  for  and  in  respect  of  the 
said  premises,  or  any  of  them,  shall  have  been  satisfied  thereout)  unto 
such  person  or  persons,  and  in  such  manner  as  she  the  said  Isabel  Wight, 
*by  note  or  order  in  writing  under  her  hand,  shall  order,  direct,  [•gja 
or  appoint,  notwithstanding  her  coverture  ;  and,  in  default  of  such 
order,  direction,  or  appointment,  then  unto  the  proper  hands  of  her  the 
said  Isabel  Wight,  to  and  for  her  sole  and  separate  use,  wholly,  and  in- 
dependently of  the  said  George  Logan,  and  without  the  same  being  in 
anjTwise  subject  to  his  debts,  control,  or  engagements ;  and  the  receipt  of 
the  said  Isabel  Wight  alone,  it  was  thereby  declared,  should,  notwith- 
standing her  coverture,  be  a  sufficient  discharge  for  so  much  of  the  rents 
and  profits  of  the  said  premises  as  shall  therein  be  expressed  to  be  re- 
ceived :  and,  from  and  immediately  after  the  decease  of  either  of  them 
the  sidd  Isabel  Wight  and  George  Logan,  to  the  use  of  the  said  Isabel 
Wight,  her  heirs  and  assigns,  for  ever. 

Thewillof  Isabel  Wight,  referred  to  in  the  special  case,  was  as  follows: 
.  «  This  is  the  last  will  and  testament  of  me,  Isabel  Wight,  of,  &c., 
spinster. .  I  give  and  bequeath  all  sum. and  sums  of  money,  shares,  es- 
tates, and  interest  which  I  may  have  at  the  time  of  my  decease  in  any  sf 

3Z 


1fa»  public  etocln  or  fiinds  of  Great  Britain  and  Irelttid,  and  tile  dividlad 
or  divideudfl^  intereat,  and  proceeds  then  due  from  the  same,  and  dl 
anreare  thereofi  unto  the  Rer.  Thomas  Smith  and  the  ReT.  Alexandv 
Cameron,  their  executors,  &c.,  absolutely,  lor  erer.  I  give  and  denw 
^  those  my  two  cottages,  messuages,  or  tenements,  &c.,  situate  at  Ciaj« 
don  Common,  in  the  county  of  Surrey,  unto  the  said  Thooaas  Smith  and 
Alexander  Cameron,  their  heirs  and  assigns,  for  erer,  subject  nefFoAe- 
less  to,  and  charged  with  the  payment  of,  50/.,  which  I  hereby  gi^e  and 
bequeath  to  Simon  Lyster,  of  Croydon,  to  be  paid  twelve  calendar  raooAt 
after  my  decease.  I  also  give  and  devise  all  that  my  messuage  or  ten^ 
4,g.^1  ment,  with  yard, &c,,  skuate  in  the  High  Street,  ^Oroydon  afen* 
''  said,  unto  William  Bell,  (the  defendant,)  his  heirs,  ftc.,  for  efcr, 
(subject  as  hereinafter  mentioned.)  I  also  give,  devise,  and  bequeifk 
all  my  household  goods  and  fiimiture,  plate,  linen,  and  china,  and  sll 
other  my  moneys  and  securities  finr  money,  and  all  the  rest,  residue,  and 
remainder  of  my  estate,  property,  and  effects  whatsoever,  real  or  peh 
aonal,  unto  the  said  William  Bell,  his  heirs,  &c. ;  but  I  hereby  chaigt 
and  subject  the  said  messuages  and  premises,  and  the  said  vendue  of  nij 
estate  respectively  devised  and  bequeatiied  to  the  said  William  Bell,  te 
and  with  the  payment  of  my  just  debts,  funeral,  and  testamentary  expeaieii 
And  I  hereby  nominate,  constitute,  and  appoint  the  said  Thomas  Smid^ 
and  Alexander  Cameron,  and  William  Bell,  executors  of  this  my  will,  As* 
Dated,  January  9th,  1824." 

This  will  was  executed  in  the  presence  of,  and  attested  by,  dim 
witnesses ;  as  was  also  the  codicil  referred  to  in  the  ease»  and  which  M 
as  follows  >— 

<<  This  is  a  codicil  to  my  before-written  will.    I  give  and  bequesft  di 
and  singular  my  messuages,  cottages,  and  hereditaments,  situate  at  Oiej^ 
don  and  Croydon  Common  aforesaid,  and  all  my  shares  and  intettfll  ia 
the  new  4  per  centum  annuities,  and  all  other  my  real  and  personal  estate 
whatsoever,  unto  William  Birdsell,  of  Berwick,  and  John  Greenfield,  of 
the  same  place,  and  their  heirs,  &c.,  upon  trust  for  all  the  childien  oivf 
body  who  diall  survive  me  and  attain  twenty-one  years  of  age,  and  thai 
beirs,  &c.,  as  tenants  ii  common,  in  equal  shares,  and  to  apply  a  ^^^ 
petent  part  of  the  interest,  rents,  and  dividends,  for  the  maiatenaao^ 
during  their  minorities,  of  all  my  children ;  and^for  defuuU  of  f^  ^ 
dren,  or  /ttUuxe  of  them^  in  imut  for  my  intended  huAand  George  I^g^ 
and  his  asrigm^for  hie  fiatural  Ufe;  and,  from  and  after  his  deceasei  ii 
trust  for  all  the  children  of  lus  body  who  shall  survive  him  and  awi 
*8781    *^^^^^'^^^  jeuxs  of  age,  and  their  heirs,  &c.,  in  equal  ^^^ 
as  tenants  in  common,  and  to  apply  the  rents  and  intereat  li 
manner  aforesaid  for  the  maintenance  and  education  of  th^m  i^^ 
their  minorities :  and,  for  de&ult  or  failure  of  such  children  of  Ua  bo^> 
in  trust  to  pay,  assign,  convey,  and  tiansfo  or  dispose  ni  all  "7^ 
md  and  persond  estate  in  manner  as  the  aasEus  is  giren^  ln^^i'*'^ 
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Ikvised^  «nd  directed  by  my  before-writteDT  will.  Witness  my  hand|  thkr 
ttth  day  of  October,  1824.  And  I  declare  this  to  be  an  appointment 
under  tbe  two  deeds  of  settlement  of  my  real  and  personal  estate,  on  my 
niended  marriage,  dated  the  22d  instant." 

Talfourdj  Serjt.,  for  the  plaintifr.(a)  The  question  is,  whether  the 
eodicil  executed  by  Isabel  Wight,  though  revoked  as  a  testamentary  dis^ 
position  by  her  subsequent  marriage,  does  not  still  enure  as  a  valid  eze* 
ootion  of  the  power.  It  has  undoubtedly  been  held  that  a  will  made  by 
m  /ime  sok  in  pursuance  of  an  antenuptial  agreement  (f»t  under  seal)  hf 
which  it  was  stipulated  that  she  should  have  a  power  of  disposing  of  her 
property  by  will,  is  revoked  by  the  subsequent  marriage — Doe  d.  Hodsdm 
V.  SU^,  2  T.  R.  684 ;  Hodsden  v.  Lhyd,  2  Bro.  C.  C.  534.  When  that 
case  was  before  the  court  of  King's  Bench,  Lord  Kebtton  said :  «<  There 
18  no  doubt  but  that  the  will  of  a  woman,  made  before  coverture,  ceases 
to  be  her  will  afterwards ;  because  it  is  of  the  essence  of  a  will  that  it 
riiould  be  valid  during  the  remainder  of  the  devisor's  life.  Therefore^ 
generally  speaking,  the  will  of  a  /erne  sole  ceases  to  have  any  operation 
after  she  becomes  covert.  But  it  is  equally  clear,  that,  where  an  estate  is 
^limited  to  uses,  and  a  power  is  given  to  a  feme  coverij  before  f^g 
marriage,  to  declare  those  uses,  such  limitations  of  uses  may  take 
«fiect :  and  this  is  the  rule  even  in  a  court  of  law.  Then,  as  to  this  ease 
vow  before  us :  this  will,  quasi  a  will,  standii^  unsupported,  would  tet^ 
iainly  have  no  effect :  but  it  has  been  agreed  that  it  receives  support  from 
tiie  instrument :  but  it  must  be  remembered  that  that  instrument  is  no 
deed ;  it  is  not  under  seal,  and  a  seal  is  essential  to  a  deed.  Therefore 
it  cannot  operate  as  a  covenant  to  stand  seised  to  uses."  Here,  however^ 
the  instrument  is  executed  within  the  terms  of  the  power ;  and  it  is  under 
seal.  [Maule,  J.  There  is  no  doubt  the  instrument  in  question  is  a 
codicil.  To  bring  it  within  the  other  alternative,  you  must  iriiow  it  to  be 
a  deed :  and,  to  constitute  a  valid  deed,  there  must  be  a  deUvery.]  The 
objection  intended  to  be  presented  on  the  part  of  the  defendant,  is,  that 
the  power  could  not  be  exercised  by  Isabel  Wight  until  ^er  her  marv 
tiage.  [Cresswell,  J.  Assuming  Ae  codicil  to  be  a  good  appointment 
in  execution  of  the  power,  from  what  time  would  it  take  effect  f]  Imf- 
mediately.  [Caesswell,  J.  Gould  it  so  operate?  The  trustee  is  to 
hold  to  the  use  of  Isabel  Wight  and  her  heirs  until  the  marriage.]  In  the 
case  of  Hie  Countess  of  Sutherland  v.  J^Torthmore,  1  Dick.  56,(6)  where  a 
power  was  given  by  a  settlement  to  a  married  woman,  in  case  of  the  death 
efher  husband  in  her  lifetime^  and  there  should  be  a  fidlure  of  issue  of  the 
marriage  living  at  her  death,  to  charge  the  estate  with  a  sum  of  mone]f^ 
and  she  executed  the  power  in  the  lifetime  of  her  husband,  and  afterwarcb 
survived  him ;  it  was  first  determined  by  the  court  of  King's  Bench,  and 

(•)TI«B  SM  «PM  aisaed  in  Tckuty  ton,  bifcm  Tiadal,  C.  J.,  udl  Coteia,  Mta^  a«fi 
CiMiproUy  Jf. 
(»)  a  C.  jMT  MM.  Sriitfi*  ▼<  2V«Mn;a  Tin.  Alt. «  JMiHiy."  (Q)  pL  e. 
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then  br  tl  (?  court  of  Chancery,  that  the  power  was  well  exectited«   Tint 
*8801    ^^^^  ^^  *cited  by  Sir  £.  Sugden,(a)  as  an  authority,  « that,ii)ieR 

^  a  power  is  authorized  to  be  executed  in  a  contingent  eyent,  it 
may  be  executed  before  the  happening  of  the  contingency."  The  same 
doctrine  is  laid  down  in  DtUby  v.  PulUnj  2  Bingfa.  144,  9  J.  B.  Hoore, 
300.  There,  a  testator  devised  his  estates  to  trustees,  for  the  use  of  his 
daughter  for  life,  remainder  to  the  use  of  her  son  in  fee ;  but,  in  case  he 
should  die  without  issue,  in  the  lifetime  of  the  daughter,  and  there  should 
be  no  other  issue  of  her  body  then  living,  then  to  the  use  of  such  penom 
as  she  should  by  deed  or  will  appoint ;  and,  there  being  no  other  issne^ 
the  mother  and  son  executed  an  appointment  and  convejrance  to  A.  in 
fee :  and  it  was  held  that  the  power  was  well  executed,  notwithstanding 
the  execution  by  the  mother  was  in  the  lifetime  of  her  son.  And  this 
principle  was  recognised  in  Doe  d,  CaUcin  v^  TonMnsan^  2  M.  &  SeL  165. 
Charaiellj  Seijt.,  contra.  The  power  has  not  been  well  executed.  It 
is  not  denied,  that,  taking  the  instrument  as  a  mere  codicil,  the  raairiage 
operated  a  revocation  of  it.  [Maulg,  J.  The  reason  why  marriage 
operates  as  a  revocation  is,  that  the  party  is  incapable  of  continuing  her 
will.  Here  the  question  is,  whether  Isabel  Wight  was  not  capable,  not- 
withstanding her  coverture,  of  continuing  her  will.]  The  limitation  is, 
to  the 'use  of  the  settlor  and  her  heirs  until  the  intended  marriage  should 
be  had  and  solemnized ;  and,  from  and  immediately  after  the  solemnisa- 
tion thereof,  to  the  use  of  such  person  or  persons  as  she  should,  notwith- 
standing her  intended  or  any  future  coverture,  and  whether  she  should  be 
covert  or  sole,  at  any  time  or  times,  by  any  deed  or  writing  under  seal, 
or  by  her  will,  or  any  writing  in  the  nature  of  or  purporting  to  be  her 
*8811    ^^'''  ^'  *^^^  codicil  thereto,  limit,  direct,  &c.,  the  same;  and, 

''  in  default  of,  and  until,  appointment,  gift,  or  devise,  to  the  nse 
of  the  trustee,  his  heirs  and  assigns,  during  the  joint  lives  of  the  9i^ot 
and  her  intended  husband ;  and,  from  and  after  Uie  decease  of  eidierof 
them,  to  the  use  of  the  settlor,  her  heirs  and  assigns,  for  ever.  It  is  q^ute 
clear  that  this  gave  Isabel  Wight  no  power  to  appoint,  either  by  deed  or 
will,  until  after  the  marriage  had  taken  place.  There  are  no  uses  to  sop- 
port  this  appointment,  even  if  it  had  been  by  deed.  The  power  is  con 
ditional,  to  be  exercised  only  in  the  event  of  the  marriage  taking  effect 
In  Doe  d.  Hodsden  v.  Siaphj  2  T.  R.  697,  Ashhubst,  J.,  says:  «Witk 
respect  to  the  general  question,  whether,  when  a  feme  sole  has  made  a 
will,  and  afterwards  marries,  such  subsequent  marriage  does  not  operate 
as  a  revocation  of  the  will, — ^the  marriage  must  have  that  operation,  be- 
cause a  will  supposes  a  disposing  power  at  the  time  in  the  person  oaaldiV 
it,  and  that  it  diall  be  always  subject  to  his  control :  but  that  is  not  the 
.case  with  a  woman  after  coverture;  for,  when  she  enters  into  that  engage- 
ment, she  gives  up  the  right  to  her  own  property.  Then,  it  has  been 
attempted  to  substantiate  the  will  by  connecting  it  with  the  marriage 

(a)  1  Sugden  on  Poweri,  6tli  ad.  p.  847. 
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mgreement :  but  I  think  it  cannot  be  so  connected  with  it  as  to  gi? e  it 

any  effect ;  for,  by  the  express  terms  of  the  agreement,  her  fortune  was 

to  be  settled  to  her  and  her  husband  jointly,  and  the  survivor  of  them, 

«  and,  if  she  survived  her  husband,  then  the  whole  fortune  was  to  be 

settled  to  her  own  use;'  from  whence  the  defendant's  counsel  would 

infer  a  power  in  the  marriage  agreement  to  make  a  will.    Even  allowing 

that  to  be  the  case,  and  that,  in  planning  the  settlement,  estates  might 

have  been  conveyed  to  uses,  which  uses  would  have  been  subject  to  her 

control  by  way  of  appointment,  *yet  that  agreement  clearly  refers    r^ooo 

to  an  executory  act,  and  not  to  a  will  made  prior  to  the  marriage. 

It  might  have  been  a  great  doubt  whether  it  could  have  been  agreed  that 

the  marriage  should  not  revoke  the  will,  even  if  there  had  been  w6rds 

for  that  purpose,  because  it  would  be  a  stipulation  in  direct  opposition 

to  a  positive  rule  of  law."    Sir  £•  Sugden(a)  cites  that  case,  and  Hodsden 

V.  Lloyd^  as  an  authority  for  the  position  that,  « where,  previously  to 

marriage,  an  agreement  is  made  generally. XYiZi  the  woman  may  dispose 

of  her  property,  she  cannot,  after  the  agreement,  and  hefwre  the  marriage, 

make  a  binding  will,  unless  expressly  authorized  so  to  do."    Sclater  v. 

Trai^ell  can  hardly  apply  here :  the  terms  of  the  power  in  that  case  were 

very  peculiar. 

Talfourdf  Serjt.,  was  heard  in  reply.  Cur.  ai».  vidt, 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
lu  this  case,  the  question,  as  agreed  by  the  parties,  is,  whether  the 
codicil  executed  by  Mrs.  Logan  on  the  5i4th  of  October,  1826,  is  a  valid 
execution  of  the  power  of  appointment  contained  in  the  marriage-settle- 
ment of  the  22d  of  the  same  month :  if  it  be  a  valid  execution,  the  plain- 
tiff is  entitled  to  judgment ;  if  not,  the  defendant 

The  settlement  in  question — after  reciting  an  intended  marriage 
between  Isabel  Wight  and  George  Logan,  and  that  Isabel  Wight  was 
seised  in  fee  of  the  land  in  question — conveys  the  land  to  Thomas  Gil- 
christ and  his  heirs,  to  the  use  of  Isabel  Wight  and  her  heirs,  till  the 
.  solemnization  of  the  marriage,  and,  from  and  immediately  after  the 
solemnization  thereof,  to  the  use  of  such  person  or  persons,  for  suck 
estate  or  estates,  ^interest  or  interests,  and  to  and  for  such  ends,  r«ooo 
intents,  and  purposes,  and  upon  such  trusts,  and  charged  and  '* 
chargeable  in  such  manner,  and  subject  to  such  powers,  provisoes,  de« 
darations,  and  agreements  as  the  said  Isabel  Wight,  notwithstanding  her 
said  intended f  or  anyjutwre  coverture^  and  whether  she  shall  be  covert  or  sole^ 
and  without  the  consent,  concurrence,  or  privity  of  her  husband,  or  with 
such  consent,  concurrence,  or  privity,  at  any  time  or  times,  and  from 
time  to  time,  shall,  in  and  by  any  deed  or  deeds,  writing  or  writings,  to 
be  by  her  sealed  and  delivered  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,  or  in  and  by  her  last  will  and  testament,  or  any 
"Writing  in  the  nature  of  or  purporting  to  be  her  last  will  and  testament 

(a)  1  Softa  on  POw«r%  6th  aait,  p.  848. 
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ttr  in  nnj  codicil  or  codicfls  dieretOy  to  be  by  her  aigiied  and  pabMed 
in  the  presence  of  and  attested  by  three  or  more  credible  witneneiy 
limit|  direct,  or  appoint,  or  pre  or  devise  the  same ;  and  for  want  tod 
m  default  of,  and  im^tV,  suck  UmUaiianj  dkwtiafiy  or  appointmeot,  gift,  or 
devise,  shall  be  ^echuMy  made;  and,  in  case  anj  such  shall  be  made, 
dien  subject  thereto ;  and,  when  and  so  often  as  the  estates  or  interest 
thereby  limited  or  created  shall  respectively  cease  and  determine,  to  die 
use  of  the  said  Thomas  Gilchrist,  his  ham  and  assigns,  for  and  doiiag 
the  joint  natural  lives  of  the  said  Isabel  Wight  and  George  Leguh-a 
trust  from  time  to  time  to  pay  the  rents,  issues,  and  profit*,  (in  die  nsml 
form,)  to  her  separate  use ;  and,  from  and  immediately  after  the  deceue 
of  either  of  them  the  said  Isabel  Wight  and  George  Logan,  to  use  of  tk 
aaid  Isabel  Wight,  her  heirs  and  assigns,  for  ever. 

On  the  26th  of  October  the  marriage  took  place ;  and,  on  the  24lk, 
two  days  before  the  marriage,  and  two  days  after  the  settlement,  bsbd 
Wig^t  made  a  codicil,  under  seal,  and  signed  and  published  it  in  tbe 
«8841  P'^^^^®  ^^  Hbxee  credible  witnesses,  by  whom  it  was  ^Mj  at- 
-'  tested.  That  codicil  is  in  the  following  terms: — [His  lordshf 
read  the  codicil.] 

Some  questions  were  adverted  to  in  the  course  of  the  argument,  wfaid 
may  be  very  shortly  disposed  of.  It  is  no  objection  to  a  power,  that  tbe 
party  exercising  it  has  a  fee,  or  other  interest  in  the  land.  Tins  is  dor 
from  many  cases ;  as.  Sir  Edward  Clere^s  case,  6  Co.  Rep.  17  b;  Mm- 
drell  V.  Mtundrelly  10  Yes.  246,  and  other  cases  there  cited.  Nor  is 
there  any  weight  in  the  objection,  that  the  execution  of  the  power  was  to 
operate  after  an  event  (the  marriage)  which  was  contingent  at  tbe  time 
the  power  was  executed :  see  the  cases  oi  Lalby  v.  PuUeny  2  Bingb.  144^ 
9  J.  B.  Moore,  300,  and  Sdaier  v.  Travellj  Viner's  Abridgment,  title 
<«  JltMoriiy,^  p.  427,  pi.  8,  which  show  that  a  power  may  be  effectoaDj 
exercised,  though  at  the  time  of  its  exercise  it  is  uncertain  wbetber  the 
event  on  which  alone  it  could  take  effect  ^vill  ever  happen.  Nor  b  there 
any  doubt,  that,  supposing  the  power  in  the  settlemeiit  to  exteod  to  s 
.codicil  made  after  the  settlement  and  before  the  marriage,  tbe  appoint- 
ment  by  the  codicil  was  not  revoked  by  the  marriage,  accordbg  to  the 
language  of  Lord  Kenyon  in  Doe  d.  Hodeden  v.  iSfeq^,  2  T.  R.  684, 
where,  afi«r  stating,  that,  generally  speaking,  «<  the  will  of  a  fam  t^ 
ceases  to  have  any  operation  after  she  becomes  covert,''  he  adds,  ^bat 
it  is  equally  clear,  that,  where  an  estate  is  limited  to  uses,  and  a  pow 
is  given  to  a  feme  covert^  before  marriage,  to  declare  those  uses,  socb 
limitations  of  uses  may  take  effect ;  and  this  is  the  rule  even  in  a  coart  of 
law."  And  the  exception  in  the  act  of  7  W.  4,  &  1  Vict.  c.  96,  s.  18, 
which  excepts  (fix>m  the  enactment  making  marriage  a  revocation)  a  m 
made  by  a  woman  under  a  power  of  appointment,  when  the  estate  woaU 
•gggi  not  in  default  of  ^appointment  pass  to  her  heir  or  next  of  la>> 
&c.,  assumes,  that,  before  the  act^  a  will  of  a  woman  andera 
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power  of  appointment  would  not  bo  revoked  by  her  aubseqnent  mur- 

There  seems,  therefore,  to  be  no  doubt  that  a  power  to  appoint  by  a 
codicil  made  before  marriage,  may,  by  proper  words,  lawfully  be  confeired, 
mmA  may,  if  duly  exercised,  take  efiect  notwithstanding  the  subsequent 
marriages  Nor  is  there  any  doubt,  that,  if  Isabel  Wight  had  such  a 
power,  it  was  efieetnally  exercised  by  the  codicil,  which  expressly  refers 
to  the  power,  and  is  in  all  reQ>ects  strictly  within  its  torms,  if  it  be  sp 
with  req>ect  to  the  time  of  its  execiitiiQn« 

The  question,  therefore,  is,  whether  the  power  given  in  the  settlement 
did  authorize  an  appointment  before  marriage. 

The  language  (^  the  clause  conferring  the  power  is  fiill  and  precise, 
aaid  it  relates  to  the  time  when,  the  circumstances  under  which,  and  tfiie 
Ibrm  and  mode  by  which,  it  may  be  exercised.  The  words  as  to  time 
are,  ^  as  she  the  said  Isabel  Wight  shall  at  any  time  or  times  and  bom 
time  to  time.*'  These  words  in  their  ordinary  sense  comprehend  all 
future  time,  and,  therefore,  the  time  between  th^  settlement  and  the  mar* 
riage.  The  words  relating  to  the  circumstances  under  which  the  power 
may  be  executed  are — <<  notwithstanding  her  said  intended  or  any  futuse 
coYorture,  and  whether  she  shall  be  covert  or  sole,  and  without  the 
consent,  concurrence,  or  privity  of  her  husband,  or  with  such  consent, 
concurrence,  or  privity."  These  words  are  all  enabling,  none  of 
them  restrictrive ;  and,  as  the  language  respecting  time  comprehenda  all 
future  time,' that  respecting  circumstances  comprises  all  the  circumstances 
in  which  a  woman  not  under  a  natural  incapacity  can  be  placed.  There 
is  nothing,  therefore,  in  this  part  of  the  clause  which  restrains  the  gene- 
raliiy  of  the  words  ^relating  to  time.  But,  further,  the  nature  of  r«oog 
the  uses  which  Isabel  Wight  is  to  have  the  power  of  limiting,  ^ 
makes  it  necessary,  in  order  to  the  full  and  complete  operation  of  the 
power  as  to  all  that  was  intended  to  be  within  it,  that  an  execution  beibre 
marriage  should  be  operative.  Those  uses  are  by  the  terms  of  the  settle- 
meat  to  commence  <<  from  and  immediately  after  the  solemnization  of  the 
marriage."  She  was,  by  those  express  terms,  if  she  should  think  fit,  en- 
abled to  make  an  appointment  to  commence  from,  and  immediately  after, 
the  marriage.  Now,  this  could  not  strictly  and  completely  be  performed 
by  an  execution  after  the  marriage,  which  would  operate  only  from  the 
time  of  its  execution  (the  use  between  the  marriage  and  the  execution  of 
the  power  being  limited  to  the  release  to  uses) ;  so  that  any  executioa 
after  marriage  must  leave  some  part,  however  small,  of  the  uses,  to  which 
the  power  was  clearly  intended  to  extend,  unacted  upon. 

With  regard  to  the  terms  of  that  part  of  the  clause  conferring  the  power 
which  relates  to  the  mode  and  form  in  which  it  is  to  be  exercised,  though 
they  are  not  (if  somewhat  loosely  construed)  inconsistent  with  the  con- 
struction which  would  confine  the  execution  to  the  time  which  foUows 
the  marriage,  it  will  be  found  that  the  other  construction  is  more  conso- 
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Bant  to  their  full  and  exact  meaning.  Those  words  which  gWe  die  power 
to  <<  give  and  deTise  by  will  or  codicil,"  (as  distinguished  from  a  power 
to  appoint  by  a  writing  in  the  nature  of  a  will  or  codicil,)  made  bj label 
Wi^t,  would  be  useless,  unless  for4he  purpose  of  a  will  or  codicil  made 
before  her  first  marriage,  or  after  that  and  before  any  future  mairiage, 
and  prcTenting  such  will  from  being  reroked  by  marriage.  Tbe  words 
themselves  are  for  that  purpose  most  appropriate,  and  the  purpose  is  a 
reasoimble  and  probable  one,  the  effect  of  these  words,  (in  combination 
4,gg.1  with  those  which  enable  her  to  appoint  ^during  coTerturf,)beiB;, 
to  prevent  any  coverture  from  afiecting,  in  any  way,  any  dispos- 
tion  of  the  land  by  will,  and  saving  the  necessity  of  renewing,  after  corer- 
ture,  any  disposition  made  while  sole,  which  she  might  not  desire  to 
alter :  indeed,  to  suppose  that  the  word  sok  was  introduced  for  tbe  pur- 
pose only  of  protecting  a  will  made  during  widowhood,  would  be  to  tab 
away  its  effect  in  a  case  to  which  it  naturally  applies,  which  was  in  tbe 
immediate  contemplation  of  the  parties,  and  sure  to  happen  if  the  mar- 
riage took  place  at  all,  and  to  apply  it  exclusively  to  a  remote  ereot, 
depending  on  the  double  contingency  of  her  surviving  her  husband  and 
marrying  again. 

We  think,  therefore,  that  the  intention  of  the  setdement  was,  to  confer 
a  power  to  appoint  before  as  well  as  after  the  marriage,  and  that  that  ia- 
tention  was  effectually  expressed. 

The  case  of  Hodsden  v.  I/oyrf,  2  Bro.  C.  C.  634,  was  relied  upon 
the  defendant.    In  that  case,  an  agreement,  not  under  seal,  was  made 
before  the  marriage,  by  which  it  was  agreed  diat  the  wife's  fortune  siioold, 
« if  she  happened  to  die  first,  be  at  her  own  disposal  ;*'  and  both  parties 
agreed  that  proper  settlement  deeds  to  the  effect  and  purport  of  the  agi^ 
ment,  should  be  prepared  between  them.    On  the  same  day,  after  tiie 
agreement,  and  before  the  marriage,  Catharine  Culver,  the  intended  wife, 
made  her  will,  and  thereby  gave  the  interest  of  aU  her  fortune  to  her  hos- 
band,  for  life.    The  Lord  Chancellor  held  that  the  will  was  revoked  by 
the  marriage.    The  distinctions  between  that  case  and  the  present  are 
many  and  obvious :  the  agreement  was  not  under  seal ;  there  was  do 
person  seised  to  any  use ;  no  express  mention  of  any  power,  or  wben  or 
how  it  was  to  be  exercised.    In  order  to  support  the  will  as  an  execa- 
•JS881    ^^^  *^^  *  power,  it  would  have  been  necessary  to  construe  the 
^    words  « if  the  said  Catharine  shall  happen  to  die  first,  then  the 
aforesaid  fortune  to  be  at  her  own  disposal,"  as  conferring  an  eqnitahle 
power  of  appobtment  by  will  made  before  marriage.    The  Lord  Chafi' 
cellor  did  not  so  construe  them ;  but  considered  that  they  confened  a 
power  only  to  make  a  will  after  marriage ;  and  there  seems  no  reasonj) 
doubt  the  correctness  of  that  construction ;  but  it  is  evident  that  tbe  woros 
so  construed  in  that  case,  differ  so  widely  firom  the  terms  of  the  8ettl^ 
ment  in  the  present  case,  by  which  a  power  defined  by  express  words,'' 
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to  time,  circumstances,  and  mode  of  execntiony  is  conferred,  that  the 
eoBstmction  of  the  one  has  no  bearing  upon  that  of  the  other. 

On  the  whole,  therefore,  we  are  of  opinion  that  judgment  must  be  given 
for  the  plaintiff.  Judgment  for  the  plaintiff. 


STEADMAN  v.  DUHAMEL.    My  2. 

1m  an  aedon  \j  tn  endoraee  tgminit  the  tcceptoi  if  t  bill,whieh  apon  Um  hot  of  it  purported 
to  be  e  foreign  bill  i-^Htldy  that  the  defendant  waa  not  estopped  from  ihowing,  that,  though 
dated  abroad,  the  bill  was  in  &ct  drawn  in  London ;  although  it  waa  prored  that  thia  waa 
done  at  hia  expmi  request,  and  that  the  plaintill^  wlio  took  the  bill  lor  ndue,  waa  not  oogni* 
•ant  of  the  eiicumatancea. 

Assumpsit  by  an  endorsee  against  the  acceptor  of  a  bill  of  exchange 
for  58/.  &.,  drawn  by  one  Guichard  on  the  10th  of  October,  1843,  pay* 
able  in  London  three  months  after  date.  There  was  also  a  count  upon 
an  account  stated. 

Pleas — ^to  the  first  count,  non-acceptance,  non*endorsement,  and  want 
of  consideration — ^to  the  second  count,  non-assumpsit. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  ^assizes  at    reoon 
Hertford,  it  appeared  that  the  bill,  which  was  unstamped  and 
written  in  the  French  language,  though  dated  at  Vichy,  a  town  in  France, 
was  in  fact  drawn  in  London. 

It  was  thereupon  objected,  on  the  part  of  the  defendant,  that  the  bill 
was  an  inland  bill,  and  therefore  not  producible  in  evidence  for  want  of 
a  stamp ;  and  Kearney  v.  King^  2  B.  &  Aid.  301,  1  Chitt.  Rep.  28,  and 
Arnum  v.  Ckatrique^  13  M.  &  W.  443,  were  cited. 

It  being  shown,  however,  that  the  bill  was  drawn  in  the  form  in  which 
it  appeared,  at  the  express  request  of  the  defendant,  and  that  the  plain- 
tiff was  a  holder  for  value,  and  without  notice  that  the  bill  was  other  than 
what  upon  the  face  of  it  it  purported  to  be,  his  lordship  overruled  the 
objection,  reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit  if 
the  court  should  be  of  opinion  that  the  defendant  was  not  estopped  from 
raising  the  point. 

A  verdict  having  been  found  for  the  plaintiff  for  the  amount  of  the 
bill,  Channellj  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  to  enter  a 
nonsuit ;  against  which 

ByleSf  Seijt.,  in  Trinity  term,  showed  cause.(a)  It  is  conceded  that 
the  bill  in  question,  if  proved  to  have  been  drawn  in  this  country,  would 
require  a  stamp.  But  it  is  submitted  that  the  defendant  is  estopped,  by 
what  appeared  at  the  trial,  from  availing  himself  of  that  ground  of  de- 
fence. Having  allowed  the  bill  to  go  into  circulation  as  a  foreign  bill, 
it  would  be  unjust  to  permit  him  to  set  up  his  own  fraud  to  defeat  an 

(a)  The  judgea  preieot  at  the  argument  wero,  Tindal,  C.  J.,  and  Coltman,  Maulop  and 
CnaawellyJa. 
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innocent  endorseci  who  received  it  for  rahie,  and  without  notiee  of  tlie 
irregularity.  Mlegans  suam  turpUtuHnan  ntm  est  audiendus,{a)  ht  Jor^ 
*8901  ^  ^'  LasKbroohef  7  T.  R.  601,  where  ^evidence  was  oflfared 
^  on  the  part  of  the  defendant  to  show  that  a  hill  which  pmported 
upon  the  face  of  it  to  have  heen  drawn  at  Hamburgh,  was  in  fact  drawn 
in  London,  it  was  held  by  Lord  Kenyon,  and  by  Grose  and  Lawrebtce, 
Js.,  against  the  opinion  of  Ashhttrst,  J,,  that  such  evidence  was  admis- 
sible :  but  there  was  no  evidence  there,  as  here,  to  show  that  the  acceptor 
was  cognisant  of  the  facts,  or  a  party  to  any  fraud.  The  general  tule 
of  law  is  well  laid  down  by  Lord  DENSfAW^  C.  J.,  in  Pichari  r.  Aan, 

6  Ad.  &  E.  469,  2  Nev.  &  P.  488:  (cThe  rule  of  law,"  observes  hii 
lordship,  «is  clear,  that,  where  one,  by  his  words  or  conduct,  wilfolty 
causes  another  to  believe  the  existence  of  a  certain  state  of  tilings,  and 
induces  him  to  act  on  that  belief  so  as  to  alter  his  own  previous  position, 
ttie  former  is  concluded  from  averring  against  the  latter  a  difl&rent  dtate 
of  things  as  existing  at  the  same  time."  In  Crregg  t.  Wetts^  10  Ad.  ft 
E.  90,  2  Per.  ft  D.  296,  the  same  learned  judge,  referring  to  Pkhsrd 
V.  SearSy  says :  <<  The  principle  of  that  case  may  be  stated  even  move 
broadly  than  it  is  there  laid  down.  A  party  who  negligently  or  culpably 
stands  by  and  allows  another  to  contract  on  the  faith  and  understanding 
of  a  fact  which  he  can  contradict,  cannot  afterwards  dispute  that  fact  in 
an  action  against  the  person  whom  he  has  himself  assisted  in  deceiving." 
In  Pilt  V.  CkappeloWy  8  M.  ft  W.  616,  the  same  principle  was  acted 
upon  by  the  court  of  Exchequer,  who  held  the  defendant  to  be  estopped 
by  his  acceptance  of  a  bill  payable  to  B.'s  order,  from  saying  that  B.  was 
incapable  of  transferring  the  bill  by  endorsement.  Sir  E.  Sugden,  in  his 
Law  of  Vendors  and  Purchasers,  10th  edit.,  vol.  iii.  p.  428,  says:  «If 
a  person  having  a  right  to  an  estate  permit  or  encourage  a  purdiaser  to 
*8911    ^^^  ^  ^'  another,  the  purchaser  *shall  hold  it  against  the  person 

^  who  has  the  right,  although  covert,  or  under  age."  And  in 
Taylor  v.*  Crokery  4  Esp.  N.  P.  C.  187,  it  was  held  to  be  no  defence,  in 
an  action  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange,  that 
the  drawers,  who  had  drawn  the  bill  payable  to  themselves,  and  endoned 
it,  were  infants  when  the  bill  was  drawn.  [Tutdal,  C.  J.,  referred  to 
BrayUm  v.  Dofe,  2  B.  ft  C.  293,  3  D.  ft  R.  534.]  The  interest  of  Ae 
revenue  requires  that  this  objection  should  not  be  allowed  to  prenil. 
Mraham  v.  Du  Boisy  4  Campb.  269,  and  Biri  v.  Jlforeou,  2  Carr.  ft  P. 
376,  were  also  cited. 

Channetty  Serjt.,  in  support  of  bis  rule.  This  is  to  all  intents  and 
purposes  an  English  bill ;  and  the  fact  of  its  having  been  drawn  as  it  was 
at  &e  request  of  the  defendant,  does  not  preclude  him  from  taking  Ae 
objection.  No  consideration  of  estoppel  as  between  the  parties  can  have 
any  weight  where  the  rights  of  the  revenue  intervene.  In  Field  v.  WoodSy 

7  Ad.  ft  E.  114,  2  Nev.  ft  P.  117,  it  was  held  that  a  post-dated  dieek, 

(a)  4  loiL  S7B. 
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being  unstamped,  could  not  be  given  in  evidence.  There,  the  defendant 
was  clearly  setting  up  his  own  fraud  as  a  defence  to  the  action,  against 
a  b<mA  fide  holder  for  value.  That  case,  undoubtedly,  was  not  argued 
upon  the  point  that  is  here  suggested.  [Maule,  J.,  referred  to  Williams 
▼•  Jarrettj  5  B.  ft  Ad.  32,  where  it  was  held,  that,  although,  by  sect.  12 
of  the  stamp  act,  56  G.  3,  c.  184,  if  a  bill  purporting  to  be  payable  {it 
two  months  from  a  certain  time,  be  issued  before  the  commencement  •£ 
that  period,  without  payment  of  a  proportionate  duty,  the  maker  is  liable 
to  a  penalty ;  yet  a  bill  so  post-dated,  and  bearing  the  inferior  stamp, 
corresponding  with  the  purport  of  the  bill,  *is  admissible  in  evi-  r*oQo 
d^nce,  being,  on  the  bee  of  it,  conformable  to  the  schedule. 

Cur.  adv.  vuU. 

TuTDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  a  verdict  was  found  for  the  plaintiff  for  581.  &.,  withleavo 
Btserved  to  the  defendant  to  move  to  enter  a  nonsuit 

The  action  was  bzoughl  upon  a  bill  of  exchange  drawn  by  oM- 
Qiiichard,  b  London,  upon  the  defendant,  who  was  also  living  in  Lou*, 
don,  and  who  accepted  it  there ;  but  it  was  dated  at  Vicby,  a  town  in 
France,  and  appeared  therefore  upon. the  face  of  it  to  be  a  foreign  bill. 
Gf  exchange.  This  date  had  been  put  to  it  at  the  request  of  the  defend- 
ant ;  and  the  (daintiff  was  an  endorsee  for  value,  without  notice  that  the 
bill  had  been  drawn  in  England ;  and  the  only  point  argued  before  us 
has  been,  whether,  the  bill  being  in  the  hands  of  an  innocent  endorsee 
far  value,  the  defendant  was  estopped  or  not  from  setting  up  as  a  defence 
that  it  was  an  inland  bill,  and  therefore  not  producible  in  evidence  for 
want  of  a  stamp. 

The  objection  is,  strictly  and  properly,  an  objection  to  be  made  by  the 
court,  whenever  it  appears  to  them,  upon  the  trial,  that  an  instrument, 
has  not  been  properly  stamped ;  for,  the  statute  31  G.  3,  c.  25,  s.  19, 
enacti  that  no  bill  or  note  liable  to  the  duty  in  that  act  shall  be  pleaded 
or  given  in  evidence  in  any  court,  or  admitted  in  any  court  to  be  good^ 
useful,  or  available  in  law  or  equity,  unless  stamped ;  which  provision  is 
incorporated  in  the  later  acts.  The  doctrine  of  estoppel  of  the  party  is 
not,  therefore,  in  strictness,  applicable  to  the  case.  And,  as  in  the  case 
of  Field  V.  Woods,  7  Ad.  &  E.  114, 2  Nev.  &  P.  U7,  «it  was  .ggg 
assumed  by  the  court,  that,  in  an  action  against  the  maker  of  a  '- 
banker's  check,  by  a  person  who  became  the  lawful  bearer,  it  was  com- 
petent for  the  defendant  to  avail  himself  of  the  objection  that  the  draft 
was  post-dated,  and  therefore  could  not  be  read  in  evidence  without  a 
stamp,  we  are  unable  to*  see  any  ground,  either  upon  principle  or  autho- 
rity, upon  which  the  defendant  is  prevented  from  takbg  the  objection,  or 
the  court  from  giving  effect  to  it. 

We  therefore  think  the  rule  for  entermg  a  nonsuit  should  be  made  ab- 
iolote.  Rule  ab8olttte.(a) 

(a)  Vide  amart  t.  AUK  6  Mann.  4t  Or.  911,  TSeott,  N.  R.  780. 
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WRIGHT  «.  TALUS  and  Another.    July  2. 

In  CMe  lor  infringement  of  oopjright  of  e  book  entitled,  «  Evening  Devotioa^  &e^  torn  Am 
Oeraitn  of  G.  G.  Sturm,'*  the  defendants  pleeded,  that  Sturm  had  written  veligi^miwoifcsiB 
the  Germar  language,  which  had  been  tranalated  into  Engliah, and  wera  BUich  wainad;thal 
the  plaintiff  employed  one  H.  to  write  the  book  mentioned  in  the  deelanlioii»  mni,  w^  m 
tent  to  defraud  and  deceive  the  public,  and  to  make  them  believe  that  the  book  waa  a  tnai- 
ktion  of  an  original  book  written  by  Sturm,  fnodolently  published  it  as  and  far  a  ti«Hli> 
tion  of  an  original  woik  written  in  Gennan  by  Stunn ;  and  that  he  puMMhed  with  iha  bsA 
a  false  and  fraudulent  preface,  the  object  of  which  was,  to  induce  the  public  to  betieve  that 
the  work  was  really  a  translation  of  a  work  written  by  Sturm: — BeUj  on  general  demoner, 
that  the  matters  stated  in  the  plea  were  enflieient  to  negative  the  «iialeiioe  of  a  valid  ttff* 
right  in  the  plaintiffi,  and  consequently  to  preclude  him  from  maintaining  any  action  fir 
piracy* 

Case,  for  infringement  of  a  copyright 

The  declaration  stated,  that,  beifbre  and  at  the  time  of  the  committii^  of 
the  grievances  bj  the  defendants  thereinafter  next  mentioned,  there  waia 
sabsisting  copyri^t  in  a  certain  book  entitled,  <«  Evening  DevotioDS ;  or, 
The  Worship  of  God  in  Spirit  and  in  Tmth,  for  every  day  in  the  year, 
'8941  ^^^  ^^  German  of  *C.  d  Sturm,  author  of  the  Morning  Sero* 
tions  ;*'  and  that  the  plaintiff  was  then  the  proprietor  of  sodi  eo* 
pyright,  and  had  printed  and  publidied  for  sale  divers,  to  wit,  20,000 
copies  of  the  said  book,  to  his  great  profit  and  advantage :  that,  after  he 
became  and  whilst  he  continued  to  be  the  proprietor  of  the  copyright  of 
such  book,  to  wit,  on  the  1st  of  May,  1844,  divers,  to  wit,  100,000  co- 
pies of  the  said  book  had  been,  in  a  part  of  the  Britidi  dominions,  to  wit, 
in  England,  unlawfully  printed  without  the  consent  in  writing  of  the 
plaintiff,  so  then  being  the  proprietor  of  the  said  copyright,  contraiy  to 
Ae  statute  in  such  case  made  and  provided — of  which  the  defendants,  at 
the  time  of  the  committing  of  the  grievance  thereinafter  next  mentioned, 
had  notice,  and  well  knew :  yet  the  defendants,  well  knowing  the  pre- 
mises, but  contriving,  and  wrongfully  and  injuriously  intending,  to  injure 
ttie  plaintiff,  and  to  deprive  him  of  the  profits,  emoluments,  and  advan* 
tages  which  he  might,  and  otherwise  would,  have  derived  and  acquired 
from  his  said  book,  and  also  to  deprive  him  of  the  benefit  of  his  said  co* 
pyright  therein,  theretofore,  and  after  the  passing  of  the  said  statute,  to 
wit,  on  the  1st  of  July,  1844,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  the  suit,  wrongfirfly  and  injuriouslf, 
and  without  the  consent  in  writing  of  the  plaintiff,  so  then  being  the  pro- 
prietor of  the  copyright  of  and  in  the  said  book,  first  bad  and  obtained, 
published  in  a  part  of  the  British  dominions,  to  wit,  in  England,  divers, 
to  wit,  50,000  of  the  said  copies  of  the  said  book,  which  had  been  so  un- 
lawfully printed,  contraiy  to  the  form  of  the  statute  in  such  case  made 
and  provided ;  and  thereby  the  plaintiff  had  been  hindered  and  prevented 
firom  selling  divers,  to  wit,  50,000  copies  of  his  said  book,  and  his  «opy*' 
right  therein  had  been  greatly  injured  and  damnified. 
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Fodrth  plea — ^that,  before  the  writing,  composiiigy  *and  pub-    r^goK 

lulling  of  the  said  book  in  the  declaration  mentioned,  one  Chris-    '- 

topher  Christian  Sturm,  a  foreigner,  to  wit,  a  German,  had  written  and 

published  in  the  German  language  divers  books  on  religious  subjects,  and 

l&ad  thereby  obtained  great  celebrity  as  an  author,  and  divers  of  the  said. 

books  had  been  translated  into  the  English  language,  and  had  been  and 

^^Rrere  much  valued  and  esteemed  by  the  liege  subjects  of  the  queen  in  this. 

realm ;  that  the  plaintiff,  well  knowing  the  premises,  employed  a  certain 

peison,  to  wit,  one  Robert  Huish,  to  compose  and  write  the  book  in  the. 

declaration  mentioned,  and  the  plaintiff  also  first  published  the  said  book; 

tfiat  the  plaintiff  wTMigfiilly  and  injuriously  intending  to  defraud  and 

deiceive  die  public,  to  wit,  the  liege  subjects  of  the  queen,  and  to  Cause 

the  said  subjects  to  believe  that  the  said  book  was  the  translation  of  an 

original  book  written  by  the  said  C.  C.  Sturm,  and  to  cause  the  said  liege 

snbjects  to  purchase  copies  of  the  said  book  of  and  from  the  plaintiff,  and 

to  pay  divers  large  sums  of  money  to  the  plaintiff  for  such  copies,  under 

the  belief  that  they  were  purchasing  translations  of  an  original  woik  of  the 

said  C.  C.  Sturm,  and  wrongfully  and  injuriously  intending  to  obtain 

great  profits  by  means  of  the  false  pretences  and  deceit  thereinafter  men* 

tioned,  before  the  committing  of  the  said  grievances  by  the  defendant,  to 

wit,  on  the  1st  of  January,  1843,  falsely,  fraudulently,  and  deceitfully 

saused  the  said  Robert  Huish  to  compose  and  write  the  said  book  in  the 

declaration  mentioned  for  the  plaintifl^  and  then  falsely,  fraudulently,  and 

deceitfully  published  the  said  book  to  the  public,  to  wit,  to  the  liege  sub* 

jects  of  the  queen,  as  and  for  a  translation  by  the  said  Robert  Huish  of  an 

original  work  written  in  the  German  language  by  the  said  C.  C«  Sturm, 

and  then  fiJsely,  firaudulently,  and  deceitfully  caused  to  be  printed  upon 

and  published  with  all  and  every  the  copies  of  the  said  book  the  following 

^he,  fraudulent,  *and  deceitful  title-page  of  and  to  such  book,    r*ogg 

that  is  to  say — **  Evening  Devotions ;  or,  the  Worship  of  Grod  in    ^ 

Spirit  and  in  Truth,  for  every  day  in  the  year ;  from  the  German  of  C.  C, 

Sturm,  (meaning  the  said  Christopher  Christian  Sturm,)  author  of  the  Mom* 

ing  Devotions ;  by  Robert  Huish,  Esq.,  F.  L.  A.  and  H.  Soc.^' — and  also 

tfien  falsely,  fraudulently,  and  deceitfully  caused  to  be  prbted  upon  and 

published  with  all  and  every  the  said  copies  of  the  said  book  the  follow** 

log  false,  fraudulent,  and  deceitful  preface  of  and  to  such  book,  that  is  to 

gay — «  The  unprecedented  patronage  which  the  Morning  Devotions,'  and 

the  Contemplations  on  the  Sufferings  of  Christ,  by  Sturm,  (meaning  the 

said  Christopher  Christian  Sturm,)  have  deservedly  received  from  every 

class  of  readers,  and  their  consequent  incorporation  with  the  standard 

literature  of  this  country,  has  operated  as  a  flattering  encouragement  to 

the  publisher  of  the  above-mentioned  works,  to  present  to  the  public  a 

translation  of  the  Evening  Devotions  for  every  day  in  the  year,  (meaning 

the  said  book  in  the  declaration  mentioned,)  by  the  same  inspired  writer. 

To  descant  upon  the  merits  of  Sturm  (meaning  the  said  Christopher^ 
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CAmstian  Sturm)  as  a  pious  and  moral  aathor,  would,  wi&  the  knouMge 
which  we  now  possess  of  his  works,  be  superfluous.  It  will,  thertfm, 
be  merely  neeessary  to  state,  that,  in  the  Evening  Derotions,  will  he 
found  the  same  tone  of  holy  and  pious  feeling,  the  same  parity  and  det 
oai^  of  thought,  and  the  same  unalterable  love  of  the  beauties  and  ezod- 
lencied  of  the  Chiistian  religion,  by  which  aU  his  other  writings  aie  so 
eminently  distinguished.  With  the  Evening  Devotions,  the  entire  woikt 
of  Sturm,  (meaning  the  said  Christopher  Christian  Sturm,)  with  the  «• 
ception  of  his  Sermons,  may  be  said  to  be  incorporated  with  our  natiooal 
literature ;  and  it  may  be  confidently  affirmed  that  they  will  tend,  in  a 
*8971    ^^^  degree,  to  enhance  the  *good  ofMnion  which  the  Biitiaii 

^  public  have  already  expressed  of  his  works.  It  may,  however,  be 
necessaiy  to  state,  in  order  to  obviate  any  mistake,  which  might  veiy  na- 
turally arise  regarding  the  different  works  of  Sturm,  that  the  EvenhigDe« 
vottons,  and  the  Evening  Reflections,  are  two  distinct  works ;  the  fonaer 
being  a  practical  exposition  of  the  duties  of  Christianity,  embracingtbott 
subjects  which  could  not  be  discussed  within  the  Morning  Devodooi; 
whilst  the  latter  is  confined  to  the  contemplation  of  the  works  of  God « 
a  guide  to  the  knowledge  of  Natural  History" — and  then,  and  befiireaad 
fl^  the  time  of  publishing  the  said  book,  and  before  the  committing  of  the 
said  grievances,  to  wit,  on  the  day  and  year  last  aforesaid,  falsely,  firanda* 
lently  and  deceitfully  stated  and  represented  to  the  public,  to  wit,  to  the 
said  liege  subjects  of  the  queen,  and  to  all  and  every  of  the  said  snlqeds 
who  then  purchased  copies  of  the  said  book,  to  wit,  to  5000  of  those  sub- 
jects, who  then  purchased  the  same,  that  the  said  book  was  a  trandation 
by  the  said  Robert  Huish  of  an  original  woik  written  in  the  Germaa  ha- 
guage  by  the  said  Christopher  Christian  Sturm ;  whereas,  in  truth  and  in 
fact,  the  said  book  was  not  a  translation  by  the  said  Robert  Huidi  of  an 
original  work  written  in  the  German  language  by  the  said  Christopher 
Christian  JSturm,  nor  was  the  same  a  translation  of  any  work  of  the  said 
Oiristopher  Christian  Sturm,  nor  had  nor  did  the  said  Christopher  Chris- 
tian Sturm  composed  or  written  any  such  book  as  in  the  dedaratioa  sad 
in  die  said  false,  fi^udulent,  and  deceitful  representations  and  statements 
mentioned  and  referred  to  ;  and  whereas,  in  truth  and  in  fact,  the  said 
book  in  the  declaration  mentioned  was  wholly  composed  and  written  in 
the  English  language  by  the  said  Robert  Huish,  as  the  composer  and 
author  thereof,  and  there  never  was  any  original  work  of  the  saidChriiAo* 
•8981    ^^^^  Christian  Sturm,  or  of  any  foreign  author,  *of  which  it  was 

^  or  could  be  a  translation,  as  he,  the  plaintiff,  at  the  time  of  bis 
causing  the  said  Robert  Huish  to  compose  and  write  the  said  book,  and  of 
his  said  publishing  the  same  book,  and  of  his  causing  &e  said  title-page 
and  preface  to  be  printed  and  published,  and  of  his  making  the  said  ftbe, 
fraudulent  and  deceitful  statements  and  representations,  well  knew;  and 
that,  by  means  of  the  said  deceit  and  the  said  false  pretences  and  repre- 
sentations, the  plaintiff  had  made  divera  large  and  unlawful  profits^  to 
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wit|  to  the  amount  of  1000/.,  hj  tbe  sale  of  the  said  book  to  diven,  fo 
wit,  5000  of  the  said  liege  subjects,  and  would  thereafter  by  those  means 
make  other  large  and  unlawful  profits,  by  other  sales  of  the  said  book,  to 
others  of  the  said  lieges,  if  the  supposed  copyri^t  in  the  declaration  men- 
tioned was  and  is  a  subsisting  copyright,  to  the  great  injury  anH  scandal 
•f  her  majesty's  liege  subjects,  and  to  the  detriment  ctf  true  religion,  and 
of  die  public  morals — verification. 

To  this  plea  the  plaintiff  demurred  generally:  and  flie  defendant  joined 
m  demurrer.(a) 

Sir  71  Wilde^  Serjt.,  (with  whom  was  Borstow,)  in  support  of  the  d^ 
murrer.(i)  The  question  is  one  of  great  public  importance.  The  nature 
and  character  of  the  work,  as  described  in  the  declaration  and  in  the 
plea,  are  such  as  to  show  that  the  publication  of  it  is  highly  beneficial. 
Its  object  is  the  advancement  of  religion  and  morality;  and,  thoo^  pos- 
sibly the  purchasers  may  be  induced  by  &e  representations  in  the  tithh 
page  and  in  *the  preface,  to  believe  that  ik»j  are  purchasing  a  r«odd 
translation  of  a  work  from  the  pen  of  Sturm,  originaUy  written  in 
&e  German  language,  that  is  not  such  a  misrepresentation  as  will  have 
the  effect  of  destroying  the  plaintiff  ^s  property  in  it.  Though  some 
would  feel  interested  in  the  name  of  the  author,  many  more  would  frel 
interested  in  the  subject-matter  of  which  the  work  treats.  This  is  not 
Iflce  the  case  of  a  publication  of  an  immoral,  indecent,  blasphemous,  or 
seditious  tendency,  where  the  courts  have  held,  that,  by  reason  of  the 
licentious  character  of  the  book,  the  publisher  is  without  the  protection 
of  the  law— as  in  Stockdak  v.  Onwhfn^  5  B.  &  0.  173,  7  D.  &  R.  626, 
S  C.  &  P.  163 ;  PopkU  v.  Onwhyn,  R.  k  M.  337;  Hime  v.  DoZe,  11  East, 
S44,  n.,  2  Campb.  27,  n. ;  Fores  v.  JoAnet,  4  Esp.  N.  P.  C.  97,  and  Chk 
y.  LeckU^  2  Stark.  N.-P.  G.  107.  Nor  is  this  at  all  paraQel  with  those 
cases  in  equity,  which  may  be  relied  on  by  the  defendant,  where  the 
court  has  declined  to  interfere  by  injunction,  on  the  supposed  ground 
that  there  existed  no  legal  interest  in  the  work«~as  in  Wiaicoi  v.  Walker^ 
7  Yesey,  1.  The  question  is,  whether  there  is  any  rule  of  law  by  which 
one  who  publishes  a  work  of  literaiy  merit,«— of  history  or  science,  tor 
instance, — and  untruly  describes  it  as  a  translation,  thereby  forfeits  the 
protection  which  the  law  affords  to  authors  and  ptoprietors  of  copyrights. 
Oould  it  be  said  that  the  copyright  in  Walpole's  ^Castle of  Otranto"  was 
destroyed  by  the  false  assertion  that  the  work  was  a  traoslatioa  from  the 
Italian?  [TunuL,  0.  J.  Or  that  of  De  Foe's  << Robinson  Crusoe," 
because  represented  to  have  been  the  work  of  the  adventurer  himself?] 


[a)  The  pointi  nMitod  ^  «BiiiiMBt  wcro  m  Moir  :•— > 

w  tbe  plunttflP-M  that,  noiwitlntanding  tbe  nuAtterm  tbe  plea  allegwif  be  had  a  aofficieal 
pmnghi  to  the  paUication  in  question  to  enable  htm  to  maintain  the  action.** 

For  the  defendant-^  that,  ih  eonaeqnenoe  of  tfie  fiwta  stated  in  the  plea,  ihtm  was  no 
MIfiighl  In  tbe  poblioatimi  in  ^nestioa  to  entitle  the  plaintiff  to  maintain  the  action.'' 

{k)  The  eaae  waa  argned  in  Trinity  term,  before  Tindal,  C.  Ji,  and  CoUman,  Maole,  and 
Cieuiiieili  Ja. 
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We  read  in  the  old  books  of  v/hot  are  called  trade  lies,  'vrtiich  are  sud  not 
to  vitiate  contracts.  [Tindal,  C.  J.  It  is  a  rule  of  the  civil  law  tint 
moQQi  f^P^  *eollaudaHo  non  obligai.]  Many  woiks  are  pabliihed 
anonymously  or  under  fictitious  names ;  but  nobody  ever  dresmt 
tbat  such  a  mode  of  publication  would  endanger  the  copyright.  la  the 
present  case,  the  value  of  the  Work  depends  upon  its  own  intrinsic  moit) 
and  not  upon  the  reputation,  however  deservedly  great,  of  the  supposed 
author.  It§  character  is  unexceptionable;  and,  for  any  thing  that  ai^iein, 
it  possesses  as  much  merit  as  any  that  Sturm  himself  ever  published. 
The  objection  is  quite  unprecedented :  and  it  is  new  to  permit  a  party  to 
come  into  a  court  of  justice  and  ground  his  defence  upon  an  asseition 
that  he  himself  has  been  fraudulently  palming  upon  the  public,  as  die 
production  of  Sturm,  the  work  of  a  less  distinguished  author. 

CAomieU,  Serjt.,  (with  whom  was  M.  SmUhj)  contra.    The  only  quo* 
tion  here  is  whether  the  plea  discloses  fects  that  show  the  plaintiff  to  btn 
no  subsisting  copyright  in  the  .work  which  be  charges  the  defendants  widi 
having  pirated.    The  conduct  of  the  defendants  is  wholly  immateiial.  It 
may  be  conceded  that  Slockdale  v.  OntoAyn,  and  that  class  of  cases,  wiO 
not  govern  the  present ;  but  they  are  important  as  showing,  that,  whether 
the  property  is  claimed  with  reference  to  the  common  law,  or  to  the 
statutes  passed  for  the  protection  of  copyright,  such  protection  cannot 
exist  where  the  publication  is  one  that  impugns  any  of  the  leading  piuh 
ciples  upon  which  courts  of  law  proceed.    Holboyd,  J.,  in  Siochdak  t^ 
Omohyn^  says :  «  The  ground  of  action  upon  which  the  plaintiff  proceeds, 
is,  an  alleged  injury  to  his  supposed  right  of  publication.     But  I  am  at  a 
loss  to  know  how  such  an  injury  can  be  sustained,  if  the  work  be  such 
that  he  has  no  right  to  publisAi  it."  .Here,  the  plaintiff  in  his  declaratioa 
sets  up  a  right  of  sole  and  exclusive  publication  of  .the  work  in  question. 
*9011    ^^^  *V^e^  i^  answer  alleges  that  the  plaintiff,  wilfully  intending 
-'    to  deceive  and  defraud  the  public,  and  to  make  them  belieretbat 
the  book  was  a  translation  of  an  original  work  written  by  Sturm,  and  to 
purchase  it  under  the  belief  that  they  were  purchasing  a  translation  of  an 
original  work  by  Sturm,  fraudulently  and  deceitfully  caused  Hoish  to 
write  the  book,  and  falsely,  firaudulently,  and  deceitfully  published  the 
same  to  the  public,  as  and  for  a  translation  of  an  orignal  work  written  in 
German  by  Sturm;   and  it  then  goes  on  to  allege  that  the  plaintifb 
published,  together  with  the  book,  a  fraudulent  and  deceitfiil  prefinoe, 
(setting  it  out,)  tbe  object  of  which  was  to  induce  the  public  to  believe 
that  the  work  was  really  a  translation  of  a  work  by  Sturm,  and  fidaely  and 
fraudulently  representing  such  to  be  the  case,  and  that  such  statemeots 
and  representations,  so  made  by  the  plaintiff,  were  false  to  his  own  know- 
ledge.   Now,  in  order  to  make  out  this  defence,  it  is  not  necesraiy  to 
contend  that  every  misstatement  or  falsehood  as  to  a  publication  would 
avoid  the  copyri^t.    In  the  instances  put  the  misstatements  were  im^ 
of  ^  character  to  mislead  or  to  defraud.    Here,  however,  ^ett  out 
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existed  a  person  of  the  name  of  Stunn,  whose  opinions  apd  whose  writings 
enjoyed  a  great  degree  of  celebrity  amongst  a  large  class  of  the  Christian 
community.  By  the  title*page  and  preface  affixed  to  this  book  those 
persons  are  led  to  believe  that  it  is  the  work  of  that  esteemed  writer,  and 
that,  if  they  purchased  it,  they  would  thereby  be  enabled  to  possess  a 
complete  copy  of  all  his  works,  with  the  exception  of  his  sermons. 
[Cbesswell,  J.  You  contend,  that,  if  a  book  be  published  with  a  fidse 
title»page  and  a  false  preface,  it  will  be  unprotected  from  piracy.]  Pre* 
cisely  so,  assuming  always  that  the  misrepresentation  and  falsehood  are 
not  uttered  for  an  innocent  or  an  indifferent  purpose.  [Ceesswell,  J, 
That  makes  the  title-page  and  pre&ce  a  sort  of  ^warranty.]  They  rmqm 
form  part  of  the  work.     [Cresswell,  J.    Could  the  plaintiff  now    '*  «. 

acquire  a  copyright  in  the  book  by  republishing  it  with  a  true  title-page 
and  preface  ?]  That  may  be  a  matter  of  doubt.  A  similar  suggestion 
was  made  by  Bayley,  J.,  in  Stoekdah  t.  QmoAyn,  7  D.  Jt  R.  629. 
[Cbesswell,  J.  The  adoption  of  the  suggestion  thrown  out  there  would 
make  the  work  altogether  a  new  one.]  The  publication  of  this  book  in 
the  manner  alleged  in  the  plea  is  a  fraud  upon  the  public,  and  a  fraud 
upon  the  reputation  of  the  author  whose  work  it  is  represented  to  be. 
Had  Sturm  been  now  living,  he  undoubtedly  could  have  maintained  an 
action  for  such  an  unauthorized  use  of  his  name:  Archbold  v.  Sioeei.  1  M. 
8l  Rob.  162,  5  C.  &  P.  217.  This  is  clearly  not  a  case  in  which  a  court 
of  equity  would  interfere  by  injunction  to  protect  the  plaintiff:  Lawrena 
y.  Smith,  Jacob,  471 ;  Wakat  v.  WaUsery  7  Vesey,  1 ;  Suidhey  v.  Sher^ 
tffoodf  2  Meriv.  435.  In  Hogg  v.  Kirby^  8  Vesey,  215,  Lord  Eldon  inti« 
mates  a  very  strong  opinion  as  to  the  publication  of  a  work  under  the 
sanction  of  another's  name.  So,  \n  Piddmg  v.  How,  8  Simons,  477, 
where  the  plaintiff  made  a  new  sort  of  mixed  tea,  and  sold  it  under  the 
name  of  «Howqua's  Mixture,"  and  in  his  labels  and  advertisements  made 
false  statements  to  the  public  as  to  the  teas  of  which  his  mixture  was 
composed,  and  as  to  the  mode  in  which  they  we**e  procured,  the  Vice- 
Chancellor  refused  to  restrain  the  defendant  from  selling  tea  under  the 
same  name.  «  The  plaintiff,"  said  his  honour,  «  having  acquired,  either 
by  some  communication  from  Howqua,  or  in  some  other  manner,  the 
method  of  compounding  a  mixed  tea  which  has  been  so  agreeable  to  the 
public  as  to  induce  them  to  purchase  it,  began,  some  years  ago,  to  sell  it 
under  die  name  of  Howqua's  Mixture :  and  the  ^defendant,  find-  r^ggo 
ing  that  the  plaintiff's  mixture  was  in  considerable  demand,  has 
recently  begun  to  sell  a  mixture  of  his  own,  which  I  take  to  be  difierent 
from  the  plaintiff's,  under  the  same  designation.  I  apprehend,  that, 
primd  facie,  the  defendant  was  not  at  liberty  to  do  that«  There  has 
been,  however,  such  a  degree  of  representation  which  I  take  to  be  false, 
held  out  to  the  public  about  ihe  mode  of  procuring  and  making  up  the 
D^iintiff 's  mixture,  that,  in  my  opinion,  a  court  of  equity  ought  n6t  to 
-interfere  to  protect  the  plaintiff,  until  he  has^  established  Us  title  at  law. 
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As  between  the  plaintiff  and  the  defendaBt^  tbecoue  pnisoed  If  tti 
defendant  has  not  been  a  proper  one :  but  it  is  a  clear  mle  laid  daamlf 
ooorts  of  equity,  not  to  extend  their  protection  to  persona  whose  caaek 
not  founded  in  truth*  And,  as  the  plaintiff  in  this  case  has  thou|^  fit  to 
mix  up  that  \ri)ich  may  be  true  with  that  which  is  false,  in  introdocing 
his  tea  to  the  pubUc,  my  opinion  is,  that,  unless  he  establish  his  tilk  at 
law,  the  court  cannot  interfere  on  his  behalf."  Wagers  that  are  contay 
to  public  policy,  or  calculated  to  produce  inconvenience  or  cause  aniigj- 
ance  to  others,  in  however  slight  a  degree,  are  illegal :  Eiikam  v.  Baft' 
ma$iy  1  B.  &  Aid.  683.  It  is  clearly  as  much  opposed  to  public  policy 
to  permit  a  man,  for  his  own  private  gain,  falsely  to  r^resent  a  book  to 
be  the  production  of  another  in  repute  with  the  public.  [TxBfnAL,  C.  J. 
Buller's  Nisi  Prius  is  said  to  have  been  the  work  of  Mr.  Justice  BAiBDisr. 
Could  it  therefore  be  said  that  there  was  no  copyright  in  it  ?]  That  vouU 
depend  upon  the  object  of  the  publisher. 

Sir  T.  WUde^  in  reply.  R^fard  being  had  to  the  nature  and  ob* 
racter  of  the  work  4iow  in  question,  the  mere  fact  of  its  having  beeo 
*9041  ^^^'^^y  described  as  a  ^translation  of  a  Grerman  woik  by  Stun, 
^  does  not  afiect  the  plaintiff's  right  to  the  protection  of  the  law.  A 
statement  in  the  title-page  of  a  work  no  more  amounts  to  a  warranty  tkan 
does  the  ordinaiy  iidsehood  that  a  tradesman  utters  in  reconuneodiag 
his  goods.  The  decision  of  this  case  is  not  at  all  dependent  upon  the 
mle  of  law  as  to  wages,  which  rule  relates  to  such  wages  only  as  have  aa 
impolitic  or  immoral  tendency,  or  a  tendency  to  injure  or  wound  th« 
feelings  of  third  persons :  Good  v.  EUioUy  3  T.  R.  693. 

Cur.  adv.  iwtt. 

TiNDAL,  G.  J.,  now  delivered  the  judgment  of  the  court. 

The  plaintiff  declared  in  an  action  upon  the  case  for  the  mfiingeiDeit 
of  the  copjrrig^t  of  a  certain  book  entitled  <<  Evening  Devotions,  or  Hit 
Worship  of  God  in  Spirit  and  in  Truth,  for  every  day  in  the  year;  fion 
the  German  of  C.  C.  Sturm,"  of  which  copyright  he  alleged  himself  to  be 
the  proprietor.  And  the  defendants,  in  one  of  their  pleas  to  this  decbn* 
tion,  alleged,  that  C.  C.  Sturm  had  written  and  published,  in  theGeimac 
language,  books  on  religious  subjects,  which  had  been  translated  into  the 
English  language,  and  had  been  and  were  much  valued  by  the  qaeen'f 
subjects ;  and  that  the  plaintiff,  well  knowing  the  premises,  employed  one 
Robert  Huish  to  compose  and  write  the  book  mentioned  in  the  dechit- 
tion,  and  first  published  it :  and  the  plea  then  alleged  that  the  plaintil^ 
wrongfuUy  intendbg  to  defiraud  and  deceive  the  public,  and  to  make  thefli 
believe  that  the  book  was  the  translation  of  an  original  book  written  17 
C.  C.  Sturm,  and  purchase  copies  of  it  from  the  plaintiff,  and  pay  hfff 
•9051  sums  of  money  to  the  plaintiff  for  such  copies,  under  *the  belief 
that  they  were  purchasing  translations  of  an  original  woik  of  tke 
said  C.  C.  Sturm,  fraudulently  and  deceitfully  caused  the  said  HoM 
Httish  to  compose  and  write  the  said  book,  add  fidsely,  fiaudulentlji  9Bi 
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deocitfolly  published  the  same  to  the  public,  at  and  for  a  tmnslatioii  of 
an  original  work  written  in  German  by  the  said  C.  C.  Sturm.  The  plea 
then  goes  on  to  state,  that  the  plaintiff  published  with  the  book  a  false^ 
fraudulent,  and  deceitful  preface,  which  it  sets  out,  the  object  of  which 
WBB  to  induce  the  public  to  believe,  thoroughly  and  entirely,  that  the 
book  was  really  a  translation  of  a  work  published  by  the  said  C.  C. 
Sturm,  and  that  the  plaintiff  falsely  and  fraudulently  represented  such  to 
be  the  case  to  all  the  subjects  of  the  queen  who  then  purchased  the  same ; 
and  the  plea  then  goes  on  to  allege,  that  the  statements  and  representa- 
tiona  so  made  by  the  plaintiff  were  fiilse,  and  false  to  his  own  knowledge. 
To  this  plea  there  was  a  general  demurren  And  the  question  raised 
upon  the  record  is.^  whether  the  plaintiff  can  have  a  right  of  action  against 
the  defendants  for  pirating  this  woric ;  or,  in  other  words,  whether  he  has 
a  valid  and  subsisting  copyright  in  this  work. 

The  question  is  one  of  the  first  impression,  and  cannot  be  said  to  be 
free  from  considerable  difficulty.  But,  upon  the  best  consideration  we 
can  give  it,  and  reasoning  from  principles  which  appear  to  have  an  analogy 
with  the  present  subject-matter  of  inquiry,  we  think  that  tfa^  plaintiff  haf 
BO  ground  of  action. 

The  plea  alleges  that  the  plaintiff  made  fsiae  representations  to  the 
public  with  respect  to  the  work,  for  the  object  and  purpose  of  imposing 
on  the  public,  and  of  inducing  them  to  give  large  prices  for  the  copies 
which  they  purchased.  And  it  further  alleges  that  the  plaintiff,  at  the 
lime,  (as,  it  is  obvious,  firom  the  Sacts  stated,  he  must  have  done,)  knew 
such  his  representations  to  be  false.  All  these  allegations  are  admitted 
by  *the  demurrer  to  be  true — ^the  false  assertion  and  representa-  r^gog 
tion  on  the  plaintiff's  part-^his  knowledge  that  such  assertion 
.and  representation  was  false — and  that  the  act  was  done  from  a  base  and 
unworthy  motive,  namely,  that  of  obtaining  money  firom  the  public  by 
this  false  pretence. 

The  first  observation,  therefore,  that  arises,  is,  that  the  present  case  is 
perfectly  distinguishable  firom  those  which  have  been  referred  to  at  the 
bar,  of  books  of  amusement  or  instruction  having  been  published  as  trana* 
lations,  whilst  they  have  been,  in  fact,  original  works ;  or  having  been 
published  under  an  assumed,  instead  of  a  true  name.  Such  was  the  in- 
stance given  of  «<  The  Castle  of  Otranto,"  professing  to  be  translated  firom 
the  Italian ;  and  such  the  case  of  innumerable  works  published  under 
assumed  names — voyages,  travels,  biography,  works  of  fiction  or  romance, 
and  even  works  of  science  and  instruction ;  for,  in  all  these  instances,  the 
misrepresentation  is  innocent  and  harmless.  There  is  not  found,  in  any 
one  of  those  cases,  any  serious  design  on  the  part  of  the  author  to  deceive 
the  purchaser,  or  to  make  gain  and  profit  from  him  by  the  false  repre- 
sentation :  the  purchaser,  from  any  thing  that  appears  to  the  contrary, 
would  have  purchased  at  the  same  price,  if  he  had  known  that  the  name 
of  the  author  was  an  assumed,  and  not  a  genuine  name ;  or  had  known 
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that  the  work  was  original,  and  not  translated.  And,  indeed,  in  noit 
of  the  cases  that  can  be  put,  the  statement  is  not  calculated  in  its  nature 
to  deceive  any  one,  but  is  seen,  upon  the  very  first  glance,  to  be  plsmdy 
and  manifestly  fictitious.  In  those  cases,  therefore,  it  was  perfectly  in« 
difierent  to  the  public,  whether  the  representation  was  true  or  not ;  and, 
in  all  probability,  the  book  would  have  obtained  an  equal  sale,  Aether 
it  was  a  translation  or  an  origmal,  whether  the  name  of  the  author  m 
assumed  or  genuine. 

Mfi-i  But,  in  the  case  before  us,  no  one  of  these  ^observations  wiB 
^  apply.  The  facts  stated  in  the  plea  import  a  serious  deagn  on 
the  part  of  the  plaintiff  to  impose  on  the  credulity  of  each  purchaser,  bj 
fixing  upon  the  name  of  an  author  who  (once)  had  a  real  existence,  and 
who  possessed  a  large  share  of  weight  and  estimation  in  the  opinion  of 
the  public.  The  object  of  the  plaintiff  is,  not  merely  to  conceal  the  nftne 
of  the  genuine  author,  and  to  publish  opinions  to  the  world  under  an  in- 
nocent disguise ;  but  to  deceive  the  public,  by  inducing  them  to  belien 
that  the  work  is  the  original  work  of  the  author  vrtiom  he  namei^ 
when  he  himself  knows  it  not  to  be  so,  to  obtain  from  the  purchaser  a 
greater  price  than  he  would  otherwise  obtain.  The  transaction,  tberefon^ 
ranges  itself  under  the  head  of  crimtn  fain.  The  publisher  seeb  to 
obtain  money  under  false  pretences :  and  as,  not  only  the  original  act  of 
publishing  the  work,  but  the  sale  of  copies  to  each  individual  purchaser, 
falls  within  the  reach  of  the  same  objection,  we  think  the  plaintiff  cannot 
be  considered  as  having  a  valid  and  subsisting  copyri^t  in  the  woik,the 
-sale  of  which  produces  such  consequences,  or  that  he  is  capable  of  main* 
taining  an  action  in  respect  of  its  infiingement. 

The  cases  in  which  a  copyright  has  been  held  not  to  subsist  where  tht 
work  is  subversive  of  good  order,  morality,  or  religion,  do  not,  indeed, 
bear  directly  on  the  case  before  us ;  but  they  have  this  analogy  with  the 
present  inquiry — ^that  they  prove  that  the  rule  which  denies  the  eziitaice 
of  copyright  in  those  cases,  is  a  rule  established  for  the  benefit  and  pro* 
tection  of  the  public.  And  we  think  the  best  protection  that  the  hv 
can  aflbrd  to  the  public  against  such  a  fraud  as  that  laid  open  by  tbif 
plea,  is,  to  make  the  practice  of  it  unprofitable  to  its  author. 

For  these  reasons,  we  think  the  defendants  are  entitled  to  the  jndp 
ment  of  the  court.  Judgment  for  the  defendanta. 
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To  an  action  Vy  an  endorsee  against  the  acceptor  of  a  bill,  the  latter  pleaded,  that,  before  the 
oommencement  of  the  snit,  a  petition  for  his  protection  from  procees  was  dalj,  and  according 
Co  the  slalatfl,  preeentad  by  him  to  the  eonit  of  bankruptcy ;  that  ^terwavda,  and  before 
action  brought,  a  final  order  for  protection  and  distribution  was  made  in  the  matter  of  the 
petition,  by  J.  E.,  a  commissioner  of  the  said  court,  duly  authorized  in  that  behalf;  and  that 
due  eaneea  of  action  in  the  dedaratton  were  contracted  before  the  date  of  filing  the  petition : 
^Htldt  on  special  demorrer,  that  this  was  a  sofikient  plea  in  bar,  within  the  6  dc  6  Vict,  c 
116,  s.  10. 

Assumpsit,  by  the  endorsee,  against  the  acceptor,  of  two  bills  of  ex- 
<diaoge,  for  9^.  I8s.  and  10/.  respectirely. 

Plea — ^that,  before  the  commencement  of  the  suit,  to  int,  on,  &c.,  a 
petition  for  the  protection  of  the  defendant  from  process  was  du/y,  and 
according  to  the  form  (if  the  statute  in  such  case  made,  presented  by  the 
defendant  to  her  majesty's  court  of  Bankruptcy,  and  that  afterwards,  anri 
befi>re  the  commencement  of  the  suit,  to  wit,  on,  &c.,  aJUud  order  for 
protection  and  distrHnUvm  was  made  in  the  matter  of  the  said  petition,  by 
Joshua  Evans,  Esq.,  a  commissioner  of  the  said  court  of  Banlauptcy  duly 
authorized  in  that  behalf;  and  that  the  moneys  and  causes  of  action  in 
the  declaration  mentioned,  and  every  of  them,  and  eveiy  part  thereof, 
were  contracted  before  the  date  of  filmg  the  said  petition — yerification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  did  not  set  forth 
with  suflkient  particularity  the  presenting  of  the  said  petition  for  such 
protection  as  therein  mentioned,  nor  how  the  defendant  prayed  to  be 
protected,  nor  did  it  state,  or  in  any  way  show,  whether  the  defendant 
was  a  trader  or  not,  or,  if  a  trader,  whether  his  debts  amounted  to  less 
than  300/.,  or  that  the  defendant  had  resided  within  &e  district  of  the 
London  court  of  Bankruptcy  twelve  months  next  before  the  presenting 
of  the  petition,  or  next  before  the  making  of  the  order,  or  otherwise,  or 
where  he  ever  resided ;  that  the  *plea  did  not  allege,  or  in  any  reoAQ 
way  show,  that  the  defendant  gave  such  notice  as  required  by  the 
statute ;  that  the  proceedings  upon  the  petition  until  the  giving  of  the 
final  order,  and  the  said  order  of  the  commissioner,  should  have  been 
stated  and  set  forth  with  greater  minuteness  and  particularity,  and  the 
court  thereby  have  been  enabled  to  judge  of  its  sufficiency ;  that  the  plea 
did  not  show  that  the  said  order  was  for  the  protection  of  the  defendant, 
or  for  the  distribution  of  his  effects ;  and  that  the  plea  was  in  other 
respects  too  general,  and  insufficient,  &c.    Joinder  in  demurrer. 

DowUngt  Serjt.,  in  support  of  the  demurrer.(a)  The  first  section  of 
the  5  &  6  Vict.  c.  116,  enacts,  <<that,  if  any  person,  not  being  a  trader 
within  the  meaning  of  the  statutes  now  in  force  relating  to  bankrupts,  or 
if  any  person,  being  such  trader,  but  owing  debts  amounting  in  the  whole 
te  less  than  300/.,  shall  give  notice,  according  to  the  schedule  to  this 

.  (a)  The  ease  waa  argued  in  Trinity  tenn,  before  Tindal,  C.  J.,  and  Coltman,  Maale,  aatf 
duaswaU,  Ji» 

you  !•  ^l 
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act  annexed,  to  one  foorth  in  number  and  value  of  hia  CRili^■d 
ahall  cause  the  same  notice  to  be  inserted  twice  in  the  LondotGatie, 
and  twice  in  some  newspaper  circulating  within  the  countj  iteak 
resides,  he  may  present  a  petition  for  protection  from  process  to  tkeosL 
of  Bankruptcy,  if  he  has  resided  tweWe  calendar  months  in  Loaias  c 
within  the  London  district,  or  to  the  commissioner  of  banknift  m  ^ 
country  within  whose  district  he  may  have  resided  twdre  cdais 
months,  which  petition  shall  have  annexed  to  it  a  full  and  true  schfiUe 
of  his  debts,  with  the  names  of  his  creditors,  and  the  dates  of  contxacdi; 
the  debts,  severally,  the  nature  of  the  debt,  and  the  security  (if  any)  ^ 
for  the  same,  and  also  the  nature  and  amount  of  his  property,  and  offte 
*9101    ^^^^  owing  to  him,  with  their  dates,  and  the  names  of  his  *ddit(ii» 

^  and  the  nature  of  the  securities  (if  any)  which  he  may  have  k 
such  debts ;  and  which  petition  shall  also  set  forth  any  proposal  vUdi 
he  may  have  to  make  for  payment,  in  whole  or  in  part,  of  his  debts  ;»i 
it  shall  thereupon  be  lawful  for  the  judge  or  conmiissioner  of  the  cooit 
of  bankruptcy  to  whom,  by  any  order  of  the  court,  as  hereinafter  provided, 
the  same  shall  be  referred,  or  for  the  commissioner  in  the  county  to  nbon 
the  petition  shall  be  presented,  to  give,  upon  the  filing  of  such  petitioB,a 
protection  to  the  petitioner  from  all  process  whatever,  either  against  hit 
person  or  his  property  of  every  description,  which  protection  shall  coih 
tinue  in  force,  and  all  process  be  stayed,  until  the  appearance  of  the  p^ 
titioner  in  court  as  hereinafter  provided ;  and  upon  the  presentatioB  d 
any  such  petition  all  the  estate  and  effects  of  the  petitioner  shall  foitfavidl 
become  vested  in  the  official  assignee  who  shall  be  nominated  by  Ae 
commissioners  acting  in  the  matter  of  the  said  petition,"  &c  And  the 
fourth  section  enacts  <<  that  the  commissioner  so  authorized,  or  the  cooh 
missioner  in  the  county,  as  the  case  may  be,  shall,  on  the  day  notiiied 
by  such  notice  as.  aforesaid,  proceed  to  examme  upon  oath  the  petitioner, 
and  any  creditor  who  may  attend  such  examination,  and  any  witoesi 
whom  the  petitioner  or  any  creditor  may  call ;  and  the  said  commissioiier 
may  adjourn  the  examination  from  time  to  time,  and  summon  to  be 
examined  before  him  any  debtor  of  such  petitioner,  or  any  creditor  of 
such  petitioner,  or  any  other  person  whose  evidence  may  appear  neces- 
sary for  the  purposes  of  the  inquiry ;  and  if  it  shall  appear  to  the  said 
commissioner  that  the  allegations  in  the  petition  and  the  matters  in  the 
schedules  are  true ;  and  that  the  debts  of  the  petitioner  were  not  coa- 
tracted  by  any  manner  of  fraud  or  breach  of  trust,  or  any  prosecutioa 
against  th^  petitioner,  whereby  he  had  been  convicted  of  any  ofience,  or 
«g^        without  having  at  *the  time  of  becoming  indebted  reasonable 

^  surance  of  being  able  to  pay  the  debts,  and  that  such  debts  w 
not  contracted  by  reason  of  any  judgment  in  any  proceeding  for  breack 
of  the  revenue  laws,  or  in  any  action  for  breach  of  promise  of  manriage, 
seduction,  &c.,  and  that  the  petitioner  has  made  a  full  discovery  of  hii 
estate,  effects,  debts,  and  credits,  and  has  not  parted  with  any  of  im 
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property  since  the  presenting  of  his  petition,  it  shall  then  be  lawful  for 
the  said  commissioner  to  cause  notice  to  be  given,  that,  on  a  certain  day, 
to  be  named  therein,  he  will  proceed  to  make  an  order,  unless  cause  be 
diown  to  the  contrary ;  which  order  shall  be  called  a  final  order,  and 
shall  be  for  the  protection  of  the  person  of  the  petitioner  firom  all  process, 
and  for  the  vesting  of  his  estate  and  effects  in  an  official  assignee,  to  be 
named  by  such  commissioner,  together  with  an  assignee  to  be  chosen  by 
the  majority  in  number  and  value  of  the  creditors  who  may  attend  before 
the  commissioner  on  such  day,  or  for  the  canying  into  effect  such  pro- 
posal as  the  petitioner  shall  have  set  forth  in  his  petition,"  &c.  In  order 
to  make  the  plea  good,  it  should  have  shown  that  the  petition  contained 
all  that  section  1  requires,  in  order  that  the  court  might  see  that  the  pro- 
visions of  the  act  had  been  complied  witji.  [Tindal,  C.  J.  Is  it  not 
enough  to  allege  that  the  petition  was  presented  «  duly  and  according 
to  the  form  of  the  statute?"]  Clearly  not  It  may  be  contended  that 
this  general  form  of  plea  is  warranted  by  the  tenth  section,  which  enacts, 
« that,  if  any  action  or  suit  is  brought  against  any  petitioner  for  or  in 
respect  of  any  debt  contracted  before  the  date  of  filing  his  petition,  it 
shall  be  a  sufficient  plea  in  bar  of  the  said  action  or  suit,  that  sudi  peti- 
tion was  duly  presented,  and  a  final  order  for  protection  and  distribution 
made  by  a  commissioner  duly  authorized,  whereof  the  production  of  the 
order,  signed  by  the  ^commissioner,  with  proof  of  his  handwriting,  r«Qi  o 
shall  be  sufficient  evidence."  The  plea,  however,  does  not  show  ^ 
that  such  a  petition  was  presented  as  is  alluded  to  in  that  section,  that 
19,  a  petition  containing  all  the  requisites  mentioned  in  the  first  section. 
In  Leafy.  Rohson^  13  M.  &  W.  651,  the  defendant  pleaded,  that,  in  pur- 
suance of  the  statute  6  &6  Vict.  c.  116,  she  presented  her  petition  to  the 
Leeds  district  court  of  Bankruptcy,  in  which  district  she  had  resided  for 
twelve  calendar  months  previously,  praying  to  be  protected  from  all 
process  against  her  person  and  property,  and  that  she  might  hare  such 
further  relief  as  by  the  said  statute  was  provided,  and  as  the  said  court 
should  think  fit ;  that  such  proceedings  were  thereupon  had,  that  after- 
wards, to  wit,  on,  &c.,  an  order  was  made  by  M.  B.,  the  commissioner 
of  bankrupts  for  the  Leeds  district,  for  the  protection  of  the  person  of  the 
defendant  from  all  process  against  her  person  and  property,  and  for  the 
vesting  of  her  estate  and  effects  in  C.  F.,  the  officisd  assignee  named  by 
the  said  commissioner ;  whereby,  and  by  force  of  the  premises,  and  of 
the  said  statute,  the  defendant  was  then  discharged  of  and  bom  the 
premises  and  causes  of  action  in  the  declaration  mentioned,  and  the  said 
order  and  discbarge  still  remained  in  full  force :  and  the  court  of  Exche- 
quer held  that  this  was  not  a  good  plea  under  the  tenth  section  of  the 
act,  because  it  did  not  strictly  follow  the  words  of  that  section ;  nor  under 
the  fourth  section,  because  it  did  not  show  aU  the  requisites  of  that  sec* 
tion  to  have  been  complied  with. 

ChamuM^  Serjt.,  contra.    The  plea  is  good  in  substance.    It  foQow9 
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the  words  of  the  tenth  section  of  the  5  &  6  Vict.  c.  116,  which,  fliong^ 
not  so  exact  as  those  of  the  126th  section  of  the  bankrupt  act,  6  G.  4, 
*dl31  ^'  ^^^'  ^^  ^^  sixty-first  section  of  the  old  insolvent  debtors'  act, 
''  *7  G.  4,  c.  57,  sufficiently  shows  the  intention  of  the  legislature 
to  require  only  a  general  form  of  plea,  without  setting  fordi  all  die  special 
natters  referred  to  in  the  first  and  fourth  sections.  The  word  *tiaif 
must  hare  the  same  meaning  in  the  plea  as  in  the  tenth  sectioik  Lt 
Leafy,  Robson^  the  plea  did  not  foUow  the  words  of  s.  10;  neither  diil 
it  idlege  that  any  of  the  requisites  of  the  earlier  sections  had  been  com- 
plied with,  or  that  the  debt  was  contracted  before  the  filii^  of  the  peti 
tion. 

Dotoling^  Seijt.,  in  reply.  Leaf  r.  Robsan  is  a  distinct  authoritjr  to 
diow  that  this  general  form  of  plea  is  not  sufficient.  The  words  of  the 
tenth  section  of  the  5  &  6  Vict.  c.  116,  difier  essentially  from  Aose  of  die 
6  G.  4,  c.  16,  s.  126,  and  7  G.  4,  c.  67,  s.  61 :  the  6  G.  4,  c.  16,  s.  126, 
enacts  that  the  party  «  may  plead  in  general  that  the  cause  of  action 
accrued  before  he  became  bankrupt,  and  may  give  this  act  and  the  special 
matter  in  evidence ;  and  such  bankrupt's  certificate,  and  die  allowance 
thereof,  shall  be  sufficient  evidence  of  the  trading,  bankruptcy,  commis- 
sion, and  other  proceedings  precedent  to  the  obtaining  such  certificate;'' 
and  the  sixty-first  section  of  the  7  G.  4,  c.  57,  that  «« it  shall  be  hM 
for  such  person,  &c.,  to  plead  generally  that  such  person  was  dulj  dis- 
charged according  to  the  act,  by  the  order  of  adjudication  made  in  diit 
behalf,  and  that  such  order  remains  in  force,  wUtumi  pleading  any  other 
matter  specially. ^^  Previously  to  the  passing  of  the  bankrupt  act  of  5  G.  2, 
c.  30,  a  special  form  of  plea  was  required.  The  words  of  s.  10,  of  the 
act  now  under  consideration,  may  be  satisfied  without  construing  them 
as  aflfecting  any  alteration  in  the  course  of  pleading.  [Mat7le,J.  I 
strongly  incline  to  think  that  the  act  meant  to  prevent  aD  those  matteis 
that  are  to  be  discussed  and  determined  before  the  commissioner,  bom 
•9141  *''^^^'*S  controverted  again  by  each  individual  creditor.]  The 
same'  inconvenience  now  exists  in  the  case  of  a  plea  of  bank- 
ruptcy puds  darrdn  continuance.  The  court  of  Exchequer,  in  a  case  of 
Beadle  v.  SneUingj(a)  came  to  a  similar  decision  to  that  in  Leafy-  A»if0»* 

Car.  adv.  tfvU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

When  the  question  arising  on  this  record  was  argued  before  ns,  we 
were  informed  that  the  court  of  Exchequer  had  recently  pronounced 
judgment  on  the  very  point,  in  a  case  of  Beadle  v.  SnelKng.  We  hare 
made  inquiry  respecting  that  case,  and  find  that  the  same  point  was 
raised  there  as  in  the  present  case,  but,  the  court  having  intimated  an 
opinion  that  the  plea  was  bad,  the  defendant's  counsel,  without  signing 
the  question,  asked  leave  to  amend ;  and,  consequently,  that  case  cannot 
be  considered  as  a  decision  on  the  point. 

(a)  Not  raportid.    See  JPuAcr  ▼.  Gt66oii»  S  D.  &  L.  869. 
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appears  to  us  that  the  tenth  section  of  the  5  &  6  Viet.  c.  116,  does 
give  the  right  to  plead  generally  in  the  manner  adopted  by  the  defendant 
in.  this  case.    Power  is  given  to  the  commissioner,  in  the  earlier  sections 
of  the  act,  to  inquire  into  the  matters  of  the  petition,  and  adjudicate  upon 
tliem,  and  make  a  final  order  for  protection  and  distribution  if  he  thinks 
fit  to  do  so ;  and  it  seems  to  us  that  it  was  the  intention  of  the  legislature 
to  make  his  decision  final,  and  not  capable  of  being  controverted  in  an 
action;  especially  as  by  the  twelfth  section  any  creditor  or  assignee  is 
enabled  to  petition  the  commissioner  to  rescind  his  final  order,  so  far  as 
relate^  to  the  protection  of  the  petitioner's  person  from  process,  and  so 
fiir  as  elates  to  the  effect  of  such  order  ia  bar  of  suits  and  actions.    If, 
then,  ihe  decision  *of  the  commissioner  as  to  the  matters  author-    r«Qi5 
izing  the  making  of  a  final  order  is  not  to  be  controverted,  there    '- 
can  be  no  good  reason  for  requiring  the  plea  to  set  forth  all  the  facts 
necessary  to  give  him  jurisdiction,  and  it  is  reasonable  to  allow,  under 
the  section  in  question,  the  same  form  of  plea  as  is  given,  in  somewhat 
more  express  terms,  by  the  bankrupt  act,  6  G.  4^  c.  16,  s.  126.    The 
words  there  used  are,  that  the  bankrupt,  having  obtained  his  certificate, 
«<  may  plead,  in  general^  that  the  cause  of  action  accrued  before  he  became 
bankrupt,  and  may  give  this  act  and  the  special  matter  in  evidence ;  and 
such  bankrupt's  certificate,  and  the  allowance  thereof,  shall  be  sufiScient 
evidence  of  the  trading,  bankruptcy,  commission,  and  other  proceedings 
precedent  to  the  obtaining  such  certificate."    The  section  now  in  ques-' 
tion  enacts  <<  that  it  shall  be  a  sufficient  plea  in  bar  of  the  action,  that 
6uch  petition  was  duly  presented,  and  a  final  order  for  protection  and 
distribution  made  by  a  commissioner  duly  authorized,  tohereaflhe  produc- 
tion of  the  order  signed  by  the  commissioner,  with  proof  of  his  hand- 
writing, shall  be  sufficient  evidence."    And  although  these  two  sections 
are  not  identical  in  terms,  we  think  that  the  plea  now  under  considera- 
tion contains  all  that  the  latter  statute  requires  in  order  to  constitute  a 
sufficient  plea  in  bar  of  the  suit. 
Our  judgment,  therefore,  must  be  for  the  defendant 

Judgment  for  the  defendant.(a) 

(a)  Vidt  Toonwr  V.  GiNgcfi;  poll,  Trinity  tens,  l84a,yoL]IL 
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In  traspeM  for  breaking  and  entering  a  farm,  the  plea,  after  aetting  oot  a  lease  by  uideDtan  fop 
A.  to  the  plaintifl^  which  contained  covenant!  by  the  plaintiffthat  he  would  not,  at  any 
during  the  terin,  aow,  reap,  or  take  firom  the  arable  lands  demiaed,  or  any  pnri  theraaC  i 
than  two  crops  of  any  sort  of  com  or  grain  socoessively,  but  wonld  every  third  year  am 
&llow  or  lay  the  said  arable  lands  down  with  rf-^pnm  and  dover  seeds,  or  woald  plan 
with  potatoes,  or  sow  with  peas  or  beans,  which  should  be  twice  well  hoed ;  and  alaa  dial 
the  plaintifl(  his  ezecuton,  dec,  ahould  not,  at  any  time  daring  the  term,  let,  aa«gn,  or  sr 
over,  or  otherwise  part  with  the  indentare  of  lease,  or  the  premises  theveby  demiswl,  withoot 
the  special  license  and  consent  of  A.,  his  heirs  and  aaagns,  in  writiD9--wilh  a  power  of  i^ 
entry  for  breach  of  any  covenant  in  t^  lease  and  aetting  oot  a  grant  by  iodeotnre  of  tts 
reversion  to  the  defendant,  stated,  that,  after  the  making  of  those  tndentoresi  dec,  die  plaifr> 
tiff  did  set  over  and  part  with  the  said  indentoreof  lease,  and  the  term  thereby  created,  willn 
the  true  intent  and  meaning  of  the  aaid  indentare  of  leasee  and  the  proviso  and  cBadilim 
for  re-entiy  therein  contained,  to  wit,  by  pawning,  pUdging,  and  mortgaging  the  taid  tudm 
turt  of  Uam  to  and  with  ctrtain  endUor$,  to  wit,  B,  and  C^  imikout  tki  amttni  tfJLmr  of  At 
defendaia.  The  plaintiff  replied,  that  be  did  notaet  over  or  part  with  the  aaad  ludaiitaie  of 
kiase^  or  the  term  therebj  created,  within  the  true  intent  and  meaning  of  the  aaid  indenhns 
of  lease,  ftc,  by  pdwning,  pUdging,  or  mortgaging  the  said  indtntwrt  with  the  waid  wofpomi 
ereditortf  modo  HformA  :— 

Hdd,  bad,  on  special  demurrer ;  for,  that  the  leplicatioa  should  have  denied,  generally,  that 
the  plaintiff  had  parted,  i.  e.  in  any  manner  parted,  with  the  indenture,  instead  of  confining 
the  issue  to  the  particular  mode  of  parting  with  it,  immaterially  stated,  under  a  sciiM«t,in  the 
plea. 

Another  plea  stated,  that,  during  the  term,  the  plaintiff  sowed  and  took  off  and  from  Bttj  mam 
of  the  arable  lands  demised,  more  than  two  crops  of  com  successively ;  and  that  he  did  not 
nor  would  every  third  year  aunmier-fallow  or  lay  the  aaid'  arable  lands  or  any  part  tfasraof 
down  with  rye-grass,  dec,  nor  did  nor  would  pUmt  with  potatoea,  nor  sow  vnth  poao,  which 
were  twice  well,  or  in  any  manner,  hoed,  dec  The  plaintiff  replied-^that  he  did  not,  at  say 
time  during  the  term,  sow  or  take  offer  from  the  arable  land%  or  any  part  theiao^  mofo  than 
two  cropa  of  any  sort  of  grain  successively— and  in  every  third  year  did  sonuner-follow  a 
part,  consisting  of  fiffy  acres,  and  did  lay  down  with  lye-grass  and  clover  seeds  part,  eoonit' 
ing  of  fifty  other  aerea,  and  did  plant  another  part,  consisting  of  fifty  other  acres,  with  pel»- 
toes,  and  did  sow  another  part,  consisting  of  fifty  other  acres,  with  peaa,  and  the  waiihM  of 
the  arable  land  with  beam,  which  were  twice  well  hoed,  dec ;  and  that  there  waa  not  at  any 
time  during  the  aaid  demise,  any  portion  of  the  said  arable  lands  in  the  indentare  coulained 
which  the  plaintiff  did  not  every  third  year  either  summer-iallow  or  lay  down  with  ly^ 
grass  and  clover  aeeds,  or  plant  with  potatoea,  or  aow  with  peas  or  beam  which  were  twice 
well  hoed ;  contrary  to  the  covenant  of  the  plaintiff  in  the  indenture  in  that  behalf  cootyned, 
dec;  concluding  to  the  country  >— 

Held,  on  special  demurrer  to  the  replication,  that  the  covenant  aet  out  waa  twofold— that  tht 
tenant  would  not  take  more  than  two  crops  of  grain  in  succession— and  that  he  womli  do 
certain  other  things;  that  the  plea  correctly  averred  a  breach  of  the  firrt  branch  of  the  esv»> 
nant,  but  did  not  ahow  a  breach  of  the  aecond,  inasmuch  as  it  did  not  negative  the  soniinf 
with  beans ;  and  that  the  replication,  which  contained  a  direct  traverse  of  the  bteach  wdl 
alleged  in  the  plea,  was  not  rendered  bad  by  the  introduction  of  the  subseqoent  imaulnl 
matter  reUiting  to  the  other  breach. 

A  replication  which  answers  the  only  material  part  of  a  plea,  is  good,  notwithstanding  the  ip> 
troduction  of  immaterial  matter  in  the  plea. 

Trespass.  The  first  count  of  the  declaration  charged  the  defendant 
with  breaking  and  entering  a  messuage,  farm,  and  lands,  and  treading 
•9171  ^^^^  ^^^  ^trampling  down,  &c.,  the  crops  thereon  growing; 
and  seizing,  taking,  and  carrying  away  the  said  crops,  and  con- 
verting and  disposing  of  the  same  to  the  defendant's  use :  the  second  and 
fourth  counts  charged  an  expulsion  of  the  plaintiff  and  hb  family  fiK>m  the 
fitrm  and  dwelling-house. 
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Seventh  plea — ^to  the  first,  second,  and  fourth  counts — ^that,  long  b^ 
fore  the  sereral  times  when,  &c.,  to  wit,  on  the  18th  of  July,  1839,  by  a 
certain  indenture  then  made  between  one  James  Esdaile  of  the  one  part, 
and  the  defendant  of  the  other  part,  the  said  James  Esdaile  did  demise' 
and  lease  unto  the  plaintiff  all  that  messuage,  &c.,  except,  &c.,  to  have 
and  to  hold  the  same,  except  as  aforesaid,  unto  the  plaintiff,  his  execu* 
tors  and  administrators,  from  the  feast  of  St.  Michael  then  next  ensuing, 
for  the  term  of  twenty-one  years  from  thence  next  ensuing,  yielding  and 
paying  therefore  the  yearly  and  other  rents  in  and  by  the  saici  indenture 
in  that  behalf  mentioned,  and  thereby  reserved  and  made  payable ;  and 
the  plaintiff  did  by  the  said  indenture,  for  himself,  his  executors,  admi- 
nistrators, and  assigns,  covenant,  promise,  and  agree,  to  and  with  the 
said  James  Esdaile,  his  heirs  and  assigns,  amongst  other  things,  in  man- 
ner following,  that  is  to  say,  that  he,  the  plaintiff,  his  'executors     pQio 
or  administrators,  should  and  would  at  their  own  proper  costs 
and  charges,  from  time  to  time,  and  at  all  times  during  the  said  term  of 
twenty-one  years  by  the  said  indenture  demised,  well  and  sufficiently 
repair  and  support,  maintain,  uphold,  and  amend  the  buildbgs,  fences, 
Ac.,  of  the  demised  premises,  the  said  James  Esdaile,  his  heirs  and 
assigns,  assigning  and  allowing  rough  timber  for  doing  thereof,  reason- 
able use  and  wear,  and  damage  by  fire,  excepted ;  and  moreover  that  the 
plaintiff,  his  executors  or  administrators,  should  not  nor  would  at  any 
time  during  the  said  term  of  twenty-one  years  by  the  said  indenture  de- 
mised, sow,  crop,  receive,  or  take  off  or  from  the  said  arable  lands  by  the 
said  indenture  demised,  or  any  part  thereof,  more  than  two  crops  of  any 
sort  of  com  or  grain  successively,  but  should  and  would  every  third  year 
summer-fallow  or  lay  the  said  arable  lands  down  with  rye-grass  and 
clover  seeds,  in  a  husband-like  manner,  or  should  or  would  plant  with 
ix>tatoes,  or  sow  with  peas  or  beans,  which  should  be  twice  well  hoed ; 
nor  should  nor  would  plough,  dig,  break  up,  or  in  any  manner  convert 
into  tillage,  the  meadow  or  pasture  lands  by  the  said  indenture  demised, 
or  any  part  thereof,  at  anytime  during  the  said  term,  upon  pain  of  forfeit- 
ing and  paying  to  the  said  James  Esdaile,  his  heirs  and  assigns,  the 
aeveral  and  respective  additional  or  increased  rents  of  10/.  by  the  acre  in 
the  manner  in  the  said  indenture  mentioned :  and  furthermore  that  the 
plaintiff,  his  executors  or  administrators,  should  and  would  in^  a  good  and 
husband-like  manner,  lay,  spread,  and  bestow  upon  the  lands  by  the  said 
indenture  demised,  or  some  part  thereof  where  the  same  should  be  most 
wanted,  all  the  muck,  dung,  and  compost  which  should  or  might  arise  or 
be  made  upon  the  said  premises,  or  any  part  thereof,  during  all  the  said 
term  of  twenty-one  years,  by  the  said  indenture  demised,  (except  the 
muck,  dung,  and  'compost  to  arise  and  be  made  in  the  last  year    r*Qi  g 
of  the  said  term,  which  should  be  left  upon  the  said  premises  to 
and  for  the  use  and  benefit  of  the  said  James  Esdaile,  his  heirs  and 
assigns ;)  and  also  should  and  would  bring,  and  in  like  manner  lay. 
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spread  and  bestow  upon  the  said  lands,  or  some  part  thereof,  two  kiof 
of  good  a^otten  dung,  or  ten  bushels  of  lime,  for  and  in  lieu  of  eteijloid 
^hay,  straw,  or  clover  which  should  or  might  be  carried  off  the  sud 
premises  at  any  time  during  the  said  term,  (wheat  and  rye  straw  excepted;) 
and  also  that  he  the-  plaintiff,  his  executors  or  adminisEtraton,  shosld 
not  nor  would  at  any  time  during  the  said  term  of  twenty-one  jeusby 
the  said  indenture  demised,  let,  set,  demise,  lease,  assign,  or  set  orer, 
or  otherwise  part  with  the  said  indenture,  or  the  premises  thereby  demied, 
or  any  part  thereof,  to  any  person  or  persons  whatsoever,  without  the 
special  license  and  consent  of  the  said  James  Esdaile,  his  heirs  or  aangns, 
in  ¥n:iting  under  his,  her,  or  their  hand  or  hands  for  that  purpose  first  hid 
and  obtained  ;  and  it  was  by  the  said  indenture  of  lease  provided,  and 
thereby  declared,  that  the  same  indenture  was  made  upon  the  expna 
condition,  that,  if  it  should  happen  that  the  said  yeariy  rent,  or  any  part 
thereof,  or  other  rents  by  the  said  indenture  reserved,  in  case  any  shoaU 
become  due,  should  at  any  time  be  behind  or  unpaid  by  the  q»ce  of 
twenty-ei^t  days  next  over  or  after  any  or  either  of  the  days  wlieieoo 
the  same  ought  to  be  paid,  being  lawfully  demanded,  or  if  the  plaiotif!^ 
his  executors  or  administrators,  should  at  any  time  during  the  said  tena 
of  twenty*one  years,  let,  set,  demise,  lease,  assign,  or  set  over,  or  oAe^ 
wise  part  with,  the  said  indenture,  or  the  premises  thereby  demised,  or 
any  part  thereof,  to  any  person  or  persons  whatsoever,  without  sadi 
license  or  consent  as  in  the  said  indenture  and  thereinbefore  for  that  po^ 
*9201    P^^^  mentioned,  or  if  the  plaintiff,  his  executors  and  ^administn* 
^    tors,  should  not  in  all  things  well  and  truly  observe,'peifonD,  ful- 
fil, and  keep  all  and  every  the  covenants,  clauses,  provisoes,  articles,  aod 
ligreements  in  the  said  indenture  contained  on  his  and  their  parts  to  be 
observed,  &c.,  according  to  the  true  intent  and  meaning  of  the  saidiih 
denture,  or  if  the  plaintiff  should  become  bankrupt  or  insolvent — dien  and 
in  any  or  either  of  the  said  cases,  it  should  and  might  be  lawful  to  and 
for  the  said  James  Esdaile,  his  heirs  and  assigns,  into  and  upoa  the  said 
demised  p.vmises,  or  any  part  thereof  in  the  name  of  the  whole,  to  x^ 
enter,  and  the  said  premises  to  have  again  and  from  thenceforth  hold  asd 
enjoy  as  in  his  and  their  first  and  former  estate,  and  the  plaintiff,  hit 
executors  and  administrators,  and  all  other  occupiers  of  the  same  preouseS) 
thereout  and  from  thence  utterly  to  expel,  put  out,  and  amove,  anythiiig 
in  the  said  indenture  contained  to  the  contraiy  thereof  in  anywise  sot* 
withstanding ;  and  it  was  by  the  same  indenture  further,  provided,  ^ 
(covenant  by  the  lessor,  for  himself,  his  heirs  and  assigns,  to  assign  m 
allow  timber  for  repairs.)    The  plea  then  went  on  to  aJlege,  that  the 
plaintiff  became  possessed  of  the  premises  by  virtue  of  the  above  dentft? 
that,  during  the  continuance  of  the  term,  the  interest  of  James  Esdaii^ 
came  to  the  defendant  by  indenture  of  release  made  pursuant  to  Ik 
statute  4  &  5  Vict.  c.  21 ;  that  the  d^endant  thereby  became  aod  itw 
was  seized  in  fee  of  the  reversion,  and  entitled  to  enter  and  fe4aki  p^^ 


1  Manning,  Granger,  &  Scott.  926 

sMTjOiiy  of  the  demised  premises  for  any  breach  of  condition ;  that,  after 
the  making  of  the  indenture  of  lease,  and  of  the  release,  to  wit,  on,  &c., 
the  phintiff  became  insolvent  within  the  meaning  of  the  proviso  in  the 
lease  in  that  behalf  contained,  and  the  defendant  thereupon  became  and 
was  entitled  to  re-enter;  and  that  he  did,  under  and  by  virtue  of  the 
power  and  authority  in  the  lease  contained,  as  assignee  of  the  reversion, 
peaceably  re-enter,  and  expel  the  ^plaintiff  and  his  family,  as  he  r*Qoi 
lawfully  might,  &c. — verification  ;  with  profert  of  the  several  in- 
dentures. 

Eighth  plea — ^to  the  first,  second,  and  fourth  counts — ^that  the  inden- 
ture of  lease  in  the  last  preceding  plea  mentioned,  was  made  between 
the  plaintiff  and  the  said  James  Esdaile,  at  the  time,  and  in  the  manner 
and  form,  and  under  the  circumstances,  severally  and  respectively  in  the 
last  preceding  plea  set  forth ;  by  virtue  of  which  demise  the  plaintiff,  at 
the  time  and  in  the  manner  in  the  last  plea  set  forth,  entered  and  was 
possessed  of  the  said  demised  premises  as  therein  mentioned :  that  the 
said  indenture  of  release  was  thereupon  afterwards  made  between  the  said 
James  Esdaile  and  the  plaintiff,  at  the  time,  and  in  the  manner  and  form, 
and  under  the  circumstances,  severally  and  respectively  in  the  last  pre- 
ceding plea  in  that  behalf  set  forth :  that,  by  virtue  of  die  last-mentioned 
indenture,  the  defendant  became  and  was  seised  and  entitled  in  the  man- 
ner and  under  the  circumstances  in  all  respects  in  that  plea  mentioned, 
whereof  the  plaintiff  then  had  notice  at  the  time  and  in  the  manner  in  that 
plea  mentioned :  that  thereupon  afterwards,  on  a  certain  day  and  year 
after  the  making  of  the  said  several  indentures  in  this  plea  mentioned  and 
referred  to,  and  during  the  continuance  of  the  demise  by  the  first-men- 
tioned indenture  of  lease  created,  and  long  before  the  said  several  times 
when,  &c.,  and  every  of  them,  to  wit,  on  the  1st  of  June,  1844,*  the 
plaintiff  did  set  over  and  part  with  the  said  indenture  of  lease,  and  the 
term  thereby  created,  and  his  the  plaintiff's  interest  therein,  within  the 
true  intent  and  meaning  of  thie  said  indenture  of  lease,  and  the  pro- 
viso and  condition  for  re-entry,  therein  contained,  to  wUf  by  pawning, 
pledging,  and  mortgaging  the  said  indenture  of  lease  to  and  with  certain 
creditors  of  him  the  plaintiff,  to  wU^  one  R.  W.  and  one  F.  B.,  without 
the  qiecial  license  or  consent  in  writing  of  the  said  James  Esdaile,  or  of 
the  ^defendant,  under  their,  or  either  of  their  hands  or  hand,  or  in  r»a2o 
any  other  manner,  for  that  purpose  first  had  and  obtained,  con-  ^ 

trary  to  the  covenant  of  the  plaintiff  in  the  said  indenture  of  lease  in  that 
behalf  contained,  and  the  condition  of  the  same  indenture  in  the  said  last 
preceding  plea  severally  and  respectively  set  forth :  *  *  that  he  the  de- 
fendant then  thereupon  became  and  was  entitled  to  re-enter  upon  the  saia 
demised  premises,  and  every  part  thereof,  by  reason  of  the  last-mentioned 
breach  of  the  said  condition  of  the  said  demise,  and  to  take  advantage 
of  the  forfeiture  and  determination  of  the  said  term  thereby  incurred :  that 
the  messuage  or  tenement,  and  fiirm,  &c.,  in  the  said  first-mentioned  u^ 
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denture  of  lease  mentioned,  and  thereby  demised,  were  and  are  ftedose 
and  farm,  &c.,  in  the  first,  second,  and  fourth  counts  of  the  declanldoa 
sererally  and  respectively  mentioned,  and  in  which,  &c.,  and  not  odier 
or  difierent :  that  the  plaintiff 's  possession  of  the  said  close  and  &rm,&c, 
in  which,  &c.,  at  the  said  several  times  when,  &c,,  was  such  a  possenicm 
in  all  respects  as  in  the  last  preceding  plea  was  in  that  behalf  mentioned 
and  set  forth:  that,  the  plaintiff  having  committed  such  breach  oftheaud 
condition  as  in  this  plea  set  forth,  he  the  defendant,  under  the  power  and 
authority  in  the  first-mentioned  indenture  of  lease  in  that  behalf  contained, 
did  afterwards,  that  is  to  say,  at  the  said  several  times  when,  &c.,  as  the 
assignee  of  the  estate  of  the  said  James  Esdaile,  and  of  the  said  reversioB 
immediately  expectant  upon  the  determination  of  the  said  demise,  into 
and  upon  the  said  demised  premises,  so  being  the  said  close  and  &nn, 
&c.,  in  the  first,  second,  and  fourth  counts  of  the  declaration  respectiTe^ 
mentioned  as  aforesaid,  and  every  part  thereof,  in  the  nameof  the  wiiole, 
peaceably  re-enter,  and  the  same  premises  did  have  again,  and  fiom 
thenceforth  hold  and  enjoy,  as  in  the  first  and  former  estate  of  him  tiie 
*Q2^1  ^^^  Jcmies  ^Esdaile,  and  of  him.  the  defendant,  and  theplainti£ 
^  bis  family  and  servants,  and  all  other  occupiers  of  the  said  de- 
mised premises,  he  the  defendant  did  thereout  and  from  thence  uttedv 
expel,  put  out,  and  amove,  as  he  lawfully  might  for  the  cause  aforesaio. 
and  did  then  thereupon,  under  and  by  virtue  of  the  said  re-entxy,  and  not 
otherwise,  commit  the  same  several  trespasses  in  the  mtroductoiy  part  of 
this  plea,  and  in  the  said  first,  second,  and  fourth  counts  of  the  declan 
tion  respectively  mentioned  and  complained  of — verification. 

To  this  plea  the  plaintiff  replied — ^that  he  did  not  at  any  time  durinj; 
the  continuance  of  the  said  demise,  and  before  the  said  several  times 
when,  &c.,  set  over  or  part  with  the  said  indenture  of  lease,  or  the  tenn 
thereby  created,  or  his  the  plaintiff's  interest  therein,  within  the  true  in* 
tent  and  meaning  of  the  said  indenture  of  lease,  and  the  proviso  and  con- 
dition for  re-entry  therein  contained,  fry /latomy^,  P^^^g^f^i  or  morigogiff 
the  said  indenture  of  lease  to  and  with  the  said  supposed  creditors  of  bim 
the  plaintiff  in  that  behalf  mentioned,  or  either  of  them,  in  manner  and 
form  as  in  the  said  eighth  plea  was  alleged — concluding  to  the  countij. 

Special  demurrer,  assigning  for  causes,  that  by  the  said  replication  the 
plaintiff  had  taken  too  narrow  a  traverse  upon  the  defendant's  said  ei^ 
plea ;  that  the  plaintiff  oug^t  by  his  said  replication  to  have  denied  gene- 
rally that  the  plaintiff,  in  any  manner  whatever,  had  set  over  or  parted 
with  the  said  indenture  of  lease,  or  the  term  thereby  created,  instead  of 
confining  the  issue  to  the  alleged  modes  of  parting  with  it,  specified  under 
a  viddicet  in  the  plea,  namely,  by  pauming^  f^^^^gi'Vy  or  martgag^-- 
those  modes  being  so  laid  under  a  videlicet j  and  being  thereby  rendered 
not  material,  for  preventing  or  precluding  the  defendant  firom  going  lAto 
evidence  of  another  or  different  mode  of  setting  over  or  parting  with  the 
■aid  lease  in  and  by  way  of  violation  of  the  same  covenant|  asy  for  is 
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stance,  of  a  general  assignment,  and  *the  plaintiff  had  no  right  to  r«904' 
limit  the  defendant  to  evidence  excluding  proof  of  a  general  as- 
signment, or  other  mode  of  parting  with  the  said  lease,  in  violation  of 
the  plaintiff's  covenant  in  that  behalf,  as  he  sought  to  do  by  his  said  tra- 
verse of  the  said  plea,  and  which  would  be  the  effect  of  an  issue  joined 
on  the  said  traverse ;  that  the  plaintiff,  in  thus  taking  a  traverse  upon  mat- 
ter which  was  laid  under  a  videlicetj  had  entirely  given  the  go-by  to  the 
substance  of  the  plea,  and  had  violated  the  ordinary  and  well-established 
rules  of  pleading :  that,  by  such  a  traverse,  the  plaintiff  sought  to  raise 
an  immaterial  issue ;  that,  by  such  traverse,  the  plaintiff  sought  to  entrap 
the  defendant  into  taking  issue  on  an  immaterial  point,  and  one  too 
narrow  to  admit  of  a  decision  of  the  merits ;  that  such  traverse  was  in- 
tended to  perplex  and  embarrass  the  defendant  in  his  rejoinder,  and  to 
avert  a  trial  of  any  material  question  ;  that  no  safe,  certain,  material,  or 
single  issue  could  be  taken  on  such  replication ;  and  that  the  traverse 
taken  by  the  said  replication  was  in  other  respects  too  narrow,  and  illu- 
sory and  ensnaring. 

The  tenth  plea  was  similar  to  the  eighth,  down  to  the  asterisk,  p.  921 : 
it  then  proceeded  to  allege  that  the  plaintiff  did  not  in  all  things  observe, 
perform,  fulfil,  and  keep  the  covenants  in  the  said  indenture  in  that  behalf 
contained,  on  his  the  plaintiff's  part  to  be  observed,  performed,  fulfilled, 
and  kept,  according  to  the  true  intent  and  meaning  of  the  said  indenture, 
that  he  the  plaintiff,  his  executors  or  administrators,  should  not,  norwould 
at  any  time  during  the  said  term  of  twenty-one  years  by  the  said  first-men- 
tioned indenture  of  lease  demised,  sow,  crop,  receive,  or  takeofforfirom 
tiie  said  arable  lands  by  the  said  indenture  demised,  or  any  part  thereof, 
more  than  two  crops  of  any  sort  of  corn  of  grain  successively,  but  should 
and  would,  every  third  year,  summer-fallow  or  lay  the  said  arable  lands 
down  with  rye-grass  and  clover  seeds,  in  a  husband-like  manner,  or  should 
or  *would  plant  with  potatoes,  or  sow  with  peas  or  beans,  which    r«Q05 
should  be  twice  well  hoed ;  but  on  the  contrary  thereof,  the  de-    ^ 
fendant  said  that  then,  and  before  the  said  several  times  when,  &c.,  or 
any  or  either  of  them,  he  the  plaintiff  broke  the  same  covenant,  and 
wholly  failed  to  observe,  perform,  fulfil,  and  keep  the  same,  in  this,  to 
wit,  that  then,  and  during  the  continuance  of  the  said  term  of  twenty-one 
years  by  the  said  indenture  of  kase  granted,  he  the  plaintiff  did  sow,  re- 
ceive, and  take  off  and  from  divers,  to  wit,  fifty  acres  of  the  arable  lands 
by  the  said  indenture  demised,  and  off  and  firom  every  part,  more  than  two 
crops  of  corn  successively,  to  wit,  that  the  plaintiff  then  sowed,  received, 
and  took  off  and  fi'om  the  said  arable  lands,  and  the  said  6fij  acres  parcel 
thereof,  three  crops  of  wheat  successively ;  and  that  he  the  plaintiff  did 
not  nor  would  every  third  year,  or  at  any  other  time,  or  in  any  other  man- 
ner, summer-fallow  or  lay  the  said  arable  lands,  or  any  part  thereof,  down 
vith  rye-grass  and  clover-seeds,  in  a  husband-like  or  in  any  other  manner, 
*XH>r  did  nor  would  plant  with  potatoes,  nor  sow  with  peas^  which  were 
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twice,  or  at  dl,  well,  or  in  any  other  manner,  hoed,  contrary  to  the  core- 
nant  of  the  plaintiff  in  the  said  indenture  of  lease  in  that  behalf  contmed, 
and  the  condition  of  the  same  indenture  in  the  said  seventh  plea  respecp 
lively  set  forth.  The  plea  then  proceeded  as  before  from  the  dooUe 
asterisk,  p.  922,  to  the  end. 

To  this  plea  the  plaintiff  replied — that  he  did  during  the  said  teim  of 
twenty-one  years,  and  before  the  said  several  times  when,  &c.,  in  all 
things  observe,  perform,  fulfil,  and  keep  the  covenants  in  the  said  iadeih 
ture  in  that  behalf  contained,  on  his  the  plaintiff's  part  to  be  performed, 
according  to  the  true  intent  and  meaning  of  the  said  indenture,  paiticu- 
larly  in  this,  to  wit,  that  he  did  not  at  any  time  during  the  said  term  of 
•9261  ^^^^^y*^^^  years,  sow,  crop,  receive,  or  take  off  or  from  the  said 
•arable  lands,  or  any  or  either  of  them,  or  any  part  thereof,  more 
than  two  crops  of  any  kind  of  com  or  grain  successively,  and  did,  ereiy 
third  year,  summer-fallow  a  part,  consisting  of  divers,  to  wit,  fifty  acres 
of  the  said  arable  lands,  and  did  lay  down  with  rye-grass  and  clover- 
seeds,  in  a  husband-like  manner,  other  part,  consisting  of  divers,  to  wit, 
fifty  other  acres  of  the  said  arable  lands,  and  did  plant  another  part,  con- 
sisting of  divers,  to  wit,  fifty  other  acres  of  the  said  arable  lands,  with 
potatoes,  and  did  sow  another  part,  consisting  of  divers,  to  wit,  fifty  other 
acres  of  the  said  arable  lands,  with  peas,  and  divers,  to  wit,  the  residue 
of  the  said  arable  lands,  consisting,  to  wit,  of  fifty  other  acres  of  the  said 
arable  lands,  wUh  beans^  which  were  twice  well  hoed  ;  and  that  there  was 
not  at  any  time  during  the  said  demise,  and  before  the  said  several  times 
when,  &G.,  any  part  or  portion  of  the  said  arable  lands  in  the  said  inden* 
ture  contained,  which  the  plaintiff  did  not  every  third  year  of  the  said 
demise  either  summer-fallow  or  lay  down  with  rye-grass  and  clover-seeds, 
in  a  husband-like  manner,  or  plant  with  potatoes,  or  sow  with /mos  or  iecmi 
which  were  twice  well  hoed ;  contrary  to  the  covenant  of  the  plaintiff  in 
the  said  indenture  of  lease  in  that  behalf  contained,  and  the  condition  of 
the  same  indenture  in  the  seventh  plea  set  forth,  in  manner  and  form  as 
in  the  last  plea  was  alleged — concluding  to  the  country 

Special  demurrer,  assigning  for  causes,  that  the  traverse  taken  by  the 
replication  was  too  large;  that  the  replication  offered  to  put  in  issue  and 
to  affirm  a  matter  out  of  the  tenth  plea ;  that  the  tenth  plea  did  not  deny 
or  attempt  to  dispute  or  raise  any  issue  upon  the  sowing  of  beans  by  the 
plaintiff  in  or  upon  the  said  demised  premises,  whereas  the  plaintiff 
sought,  by  his  traverse  of  the  plea,  to  involve  that  question  in  the  issue, 
*9271  ^"^  ^^  ^^^  ^^  traverse  was  too  large ;  that  the  replication  did 
*not  sufficiently  avoid  the  plea,  because,  although  the  replication 
admitted  that  part  of  the  demised  premises  were  planted  with  potatoes 
and  sowed  with  peas,  it  did  not  show  that  such  potatoes  and  peas  so 
planted  and  sowed,  or  any  part  thereof,  were  or  was  twice,  or  in  any 
manner,  hoed,  as  required  by  the  said  covenant  in  that  behalf;  that  in 
this  the  replication  was  repugnant  and  contradictory,  first,  by  alleging  an 
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absolute  performance  of  the  covenant  mentioned  snd  referred  to  in  tlie 
nbplication  and  last  plea,  and  then,  by  admitting  a  breach  thereof;  that 
flie  plaintiff,  by  ofiering  to  put  in  issue  such  sowing  of  beans,  tendei^ed 
an  immaterial  issue ;  that  the  replication  was  double,  by  containing  an 
allegation  of  entire  observance  of  the  covenants  in  the  indenture  of  lease 
in  last  plea  mentioned,  and  a  traverse  of  the  particular  breach  of  the 
same  covenants  in  the  same  plea  alleged,  and  also  an  allegation  that  the 
particular  breach  never  happened ;  that  it  was  impossible  for  the  defend- 
ant  to  take  any  safe  or  single  issue  upon  the  replication;  and  that  the 
said  replication  was  intended  to  perplex  and  ensnare  the  defendant  in 
his  rejoinder,  and  was  in  other  respects  too  wide  and  greneral,  and  was 
otherwise  vicious,  informal,  and  insufficient. 

The  plaintiff  joined  in  demurrer.(a) 

ChanneUj  Serjt.,  (with  whom  was  Petersdarfy)  in  support  of  the  demur* 
rers.  The  eighth  plea  alleges  a  breach  by  the  phintiff  of  his  covenant 
not  to  assign,  thus — "  that  the  plaintiff  did  set  over  and  part  with  the 
said  indenture  of  lease  and  the  term  thereby  created,  and  his^  the  plain- 
tiff's, interest  therein,  within  the  true  intent  and  meaning  of  the  said 
indenture  of  lease,  and  the  proviso  and  condition  for  re-entry  therein  con- 
tained ;"  and  then  it  goes  on,  unnecessarily,  to  state  the  *mode  r^ooQ 
pf  parting  with  it — « to  vntj  by  pawning,  pledging,  and  mort-  *' 
gaging  the  said  indenture  of  lease  to  and  with  certain  creditors  of  him 
the  plaintiff,  to  wUf  one  R.  W.  and  one  F.  B.,''  without  the  license  or 
consent  of  the  lessor,  or  of  the  defendant.  The  plaintiff  in  his  replica- 
tion incorporates  both  of  these  allegations  without  any  qualification.  The 
circumstance  of  the  defendant's  having  introduced  an  immaterial  allega- 
tion into  his  plea,  does  not  entitle  the  plaintiff  to  introduce  a  traverse  of 
it  in  his  replication,  so  as  to  narrow  the  breach  to  the  particular  mode 
stated,  viz.,  by  pawning,  pledging,  and  mortgaging  the  indenture  and  the 
demised  premises,  with  particular  creditors.  The  general  rule  of  plead- 
ing admits  of  no  doubt.  Thus,  in  Comyns's  Digest,  title  Pleader^  (0. 15), 
it  is  said :  «  A  traverse  lai^r  than  can  be  denied  (6)  is  bad :  as,  in  intru- 
sion, if  it  be  alleged  that  possessions  of  the  dean  and  canons  of  £.  founded 
opiMt  Westminster,  by  dissolution,  &c.,  came  to  the  king,  and  the  defend- 
ant intruded,  &c.,  the  defendant  says  that  the  foundation  was  by  another 
name,  absque  hoc  that  it  was  founded  apud  Westminster  by  the  name 
alleged ;  it  is  a  bad  traverse,  because  it  extends  to  the  place  of  the 
foundation.(c)  So,  a  traverse  of  the  surrender  of  a  copyhold  to  such  a 
steward  such  a  day,  is  bad ;  for,  the  day  and  steward  ought  not  to  be 
part  of  the  issue,  but  the  traverse  ought  to  be  of  the  surrender  fnodo  H 
ybrmd.(d)   So,  a  traverse  that  hy  indenture  A.  bargained  and  sold,  is  bad ; 

(a)  Tlie  eaie  wm  argued  in  Trinity  term,  before  Tindal,  C.  J.,  end  CottmeD,  Meali^  ind 

(hi)  t.  f.  involmg  more  metter  then  ought  to  be  denied. 

(0  Citing  1  Leo.  89.  (<0  Yetv.  Itt,  Oia  Jac  Mt. 
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fori  it  makes  the  indenture  part  of  the  is8ue.(a)  In  trespass,  if  t]ie  der 
fendant  justifies  by  molUUr  mamu  to  prevent  a  resams  of  an  execution,  in 
ftid  and  by  the  command  of  a  bailiff,  traverse  that  it  was  to  prevent  t 
«goQi  rescous  in  aid  and  by  command  of  the  bailiff,  *is  bad ;  fi>r,  the 
command  is  not  material."(fr)  In  BegU  v.  Gremj  1  M.  &  W.  329, 
in  debt  for  money  lent  and  money  paid,  the  plea  first  alleged  that  the 
rams  so  lent  and  paid,  were  lent  for  the  purpose  of  paying,  and  were 
paid,  to  J.  R.,  the  master  of  a  ship  then  in  a  foreign  port,  for  the  repairs 
of  such  ship,  and  not  on  the  security  or  liability  of  the  defendant ;  and 
then  went  on  to  state  an  agreement  made  in  such  foreign  port,  between 
the  plaintiff  and  J.  R.,  for  the  defendant,  for  bottomry,  and  a  bottomiy> 
bond  given  by  J.  R.  to  the  plaintiff  in  pursuance  of  such  agreement;  bj 
means  of  which,  it  was  alleged,  the  plaintiff  had  desired  to  obtain  exor- 
bitant interest  for  his  advances.  The  replication  to  this  plea  alleged- 
first,  that  the  money  was  lent  and  paid  on  the  security  and  liability  of 
the  defendant — secondly,  that  there  was  no  such  agreement — and,  thirdly, 
that  there  was  no  such  bond  as  was  stated  in  the  plea.  On  special  de- 
murrer, it  was  held  that  the  replication  was  bad,  for  tendering  issues  on 
several  matters,  having,  by  the  first  allegation,  put  in  issue  the  whole 
substantial  matter  of  defence.  So,  again,  in  Stubbs  v.  Labuony  1  M.  fc 
W.  728,  5  Dowi.  P.  C.  162,  in  case  for  a  &lse  return,  where  the  dedait- 
tion  alleged  that  the  defendant  maedj  and  took  in  execution^  divers  goods 
and  chattels  of  the  value  of  the  moneys  directed  to  be  levied  as  aforesaid, 
and  then  levied  the  same  thereout ;  a  plea  that  the  defendant  did  not  seise 
or  take  in  execution  any  goods  or  moneys,  and  levy  the  moneys  directed 
by  the  said  writ  to  be  levied,  modo  et  formA — was  held  bad,  as  tendeiiag 
too  large  an  issue.  Lord  Abinger  said :  «  The  defendants,  by  the  issoe 
tendered,  would  render  it  incumbent  upon  the  plaintiff  to  prove  that  the 
goods  were  seized,  and  the  money  levied  out  of  them ;  which  it  is  not 

*9301  ^°<^^°^^^i^^  ^P^^  ^^°^  ^  ^^•"  Moore  v.  ^BoulcUt^  1  N.  C.  323, 
-*  1  Scott,  122,  3  Dowl.  P.  C.  145,  is  an  authority  to  the  same  effect 
There,  to  an  action  on  an  attorney's  bill,  the  defendant  pleaded,  that  die 
bill  was  for  work  at  law  and  in  equity,  and  was  not  delivered  to  her  a 
month  before  action ;  and  a  replication,  that  the  bill  was  not  for  work  at 
law  and  in  equity,  was  held  ill,  as  tendering  too  large  a  traverse. 

The  breach  alleged  in  the  tenth  plea  is,  that  the  plaintiff  took  iiroffl 
-fifty  acres  of  the  arable  lands  by  the  indenture  demised,  more  than  two 
crops  of  com  successively,  to  wit,  three  crops,  and  that  he  did  not  sum- 
mer-fallow or  lay  down  vdth  lye-grass  and  clover-seeds,  or  plant  with 
potatoes,  or  sow  with  peas,  whidi  were  twice  well  hoed.  The  replicatioo 
traverses  the  taking  of  more  than  two  crops  of  com  successively,  and  then 
goes  on  to  aver  that  the  plaintiff  did  summer-fallow,  and  did  lay  down 
a  certain  number  of  acres  with  rye-grass  and  clover-seeds,  and  did  plaot 
a  certain  other  number  of  acres  with  potatoes,  and  sow  a  ceitain  otbe* 

.  (a)  Scnb.  Cait  SIS.  (6)  CitiBs  8  Lev.  US. 
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hvtmher  of  acres  with  peas^  and  a  certain  other  number  of  acres  with  heant^ 
which  were  twice  well  hoed,  and  that  there  was  not,  at  any  time  daring 
the  said  demise,  any  part  of  the  arable  lands  in  the  indenture  contained, 
which  the  plaintiff  did  not,  every  third  year  of  the  demise,  either  summer- 
fallow  or  lay  down  with  rye-grass  and  clover-seeds^  in  a  husband-like 
manner,  or  plant  with  potatoes,  or  sow  with  peas  or  beans  which  were 
twice  well  hoed,  contrary  to  his  covenant.  The  replication  thus  attempts 
to  put  in  issue,  as  well  those  matters  which  are  defectively  or  msufficiently 
stated,  as  those  which  are  well  stated,  in  the  plea.  [Maule,  J.  There 
are  two  covenants,  the  one  negative,  the  other  affirmative :  as  to  the  one, 
the  breach  is  well  assigned,  and  as  to  the  other,  not :  the  replication 
properly  takes  issue  upon  the  first,  and  then  adds  some  idle  talk  about 
the  other.]  The  plaintiff  had  no  right  *to  put  in  issue  the  breach  r«Qot 
defectively  assigned,  by  concluding  to  the  country,  as  he  has  ^ 
done.  In  Bishton  v.  Evans,  2  Cr,  M.  &  R.  12,  5  Tyrwh.  639,  in  debt 
on  bond  for  the  penal  sum  of  12,000/.,  the  declaration  set  forth  the  con- 
dition, which  was  for  the  payment  of  6000/.  ttjiih  interest^  and  assigned 
as  a  breach  the  non-payment  of  6000/.,  (omitting  interest :)  the  defendp 
ant  pleaded  that  he  paid  the  6000/.  unih  interest^  according  to  the  form 
and  effect  of  the  condition ;  and  the  plea  was  held  ill  on  special  demur- 
rer. The  plea,  said  Parke,  B.,  <<  ought  to  contain  an  issue  taken  upon 
some  averment" — ^that  is,  some  material  averment — « in  the  pleadings  on 
the  other  side,  and  such  issue  ought  not  to  include  any  other  matter. 
That  being  the  principle  upon  which  the  plea  ought  to  have  been  con* 
structed,  what  is  the  present  plea  ?  It  includes  a  fact  of  which  no  aver- 
ment is  to  be  found  in  the  declaration.  It  states  that  the  defendant  paid 
to  the  plaintiff  the  sum  of  6000/.,  with  interest  for  the  same,  &c.,  without 
any  deduction  or  abatement  for  or  by  reason  of  any  taxes,  &c. ;  thus 
averring  a  payment  both  of  principal  and  ifiUresl,  a  fact  to  which  no  cor- 
responding averment  is  to  be  found  in  the  declaration.  The  issue, 
therefore,  is  improperly  offered,  and  the  plea  is  bad."  So,  in  Twrtdey 
V.  Macgregor,  6  Mann.  &  Gr.  46,  6  Scott,  N.  R.  906, 1  D.  &  L.  606,  a 
declaration  in  case  stated  that  one  D.  had  requested  the  plaintiff  to  ad- 
vance him  2500/.  upon  the  security  of  an  assignment  of  the  benefit  of  a 
claim  D.  alleged  he  had  against  government ;  that  D.  had  referred  the 
plaintiff,  for  information  on  the  subject  of  the  said  claim,  to  the  de- 
fendant, as  being,  and  as  in  fact  the  defendant  was,  an  officer  in  the  sermcs 
of  government,  and  as  being  able,  from  the  means  of  knowledge  possessed  by 
Mm,  to  afford  such  information;  that  the  plaintiff  applied  to  the  defend- 
ant ;  and  that  the  latter  *falsely  and  fraudulently  represented  to  r«9no 
the  plaintiff  that  the  claim  was  entertained  by  government,  and  . 
sure  to  be  paid»  and,  as  the  defendant  believed,  within  three  months,  fcc. 
The  defendant  pleaded  that  he  was  not  an  officer  in  the  service  of  govern^ 
ment,  nor  able,  from  the  means  of  knowledgre  possessed  by  him,  to  afforu 
informationi  modo  etformd^  concluding  to  the  country :  and  it  was  held 
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umt  the  first  part  of  the  plea  was  bad,  as  being  a  trarerse  of  an  immate* 
rial  allegation^  and  the  second,  because  a  traverse  of  matter  not  alkpd 
in  the  declaration.  The  replication  in  the  present  case,  therefore,  is 
clearly  bad ;  and  the  only  question  is,  whether  the  defendant  is  precluded 
from  taking  the  objection  on  special  demurrer,  by  reason  of  the  defec- 
tively alleged  breach  set  forth  in  the  plea. 

Mmfdngi  Serjt.,  contra.    It  was  incumbent  on  the  defendant  ia  hii 
eighth  plea  to  show  how  the  plaintiff  had  parted  with  the  indenture  set 
oat  in  the  seventh  plea ;  and,  having  condescended  upon  the  particular 
mode,  he  is  bound  by  it    Thus,  in  Sir  Fra$uis  Leke^s  case.  Dyer,  365  a, 
in  replevin,  on  the  question  who  ought  to  keep  the  enclosure,  the  arow- 
am  stated  himself  to  be  seited  in  fet^  though  he  needed  not  to  have  set 
oat  any  particular  estate,  but  might  have  alleged,  generally,  that  he  vas 
seised  of  the  close ;  yet,  having  done  so,  the  precise  estate  was  held  to 
be  traversable.    So,  in  Lt^rd  CmmmWi  case.  Dyer,  365  b,  in  ejediom 
firvMt  D^on  a  demise  by  C,  the  defendant  pleaded,  that,  before  Chad 
any  thing,  B.  was  seised  in  fee,  and  enfeoffed  A.»  who  died  seised,  and 
his  son  leased  to  the  defendant,  who  was  possessed  till  ousted,  and  the 
son  disseised,  by  B.,  who  afterwards  enfeofied  C«,  who  demised  to  the 
plaintiff:  the  replication,  taking  by  protestation  the  feoffment  to  A.  and 
*^331     ^^  dy^S  seised,  traversed  the  disseisin :  and  the  replicatioa 
was  held  good,  though  the  feoffment  or  the  dying  seised  might 
both  be  traversed,  at  the  election  of  the  plaintiff    These  decisions  show, 
that^  even  though  the  defendant  might  have  been  justified  in  alleging  the 
breach  in  more  general  terms,  the  plaintiff  was  at  liberty  to  pursue  the 
course  adopted  by  the  defendant,  and  to  traverse  in  the  precise  terms 
used  by  him.    BMnwm  v.  7\fnier,  Q.  B.  Hilary  term,  1842, 6  Jurist,  368, 
is  an  authority  to  the  same  effect.    That  was  an  action  on  an  agreement 
by  the  defendant  to  pay  an  annuity  of  25/.  for  fourteen  years,  with  a  sti- 
pulation that  the  plaintiff  should  not  willingly  or  knowingly  permit  or 
suffer  any  one,  during  that  time,  to  keep  p^st-horses  or  post-chaises  on 
any  part  of  the  premises,  for  the  purpose  of  letting  them  to  hire.    The 
defendant  pleaded  that  the  plaintiff  suffered  a  certain  person,  to  wit, 
John  lliomas,  to  let  divers  post-horses  and  post-chaises,  on  the  premises, 
in  breach  of  the  agreement.    At  the  trial,  the  defendant  gave  evidence 
that  the  plaintiff  had  permitted  Charies  Hatchard  to  cany  on  business  ia 
breach  of  the  agreement :  but  it  was  objected,  on  behalf  of  the  plainti^ 
that  John  Thomas  could  not  be  rejected  out  of  the  averment  in  the  plea. 
The  judge  directed  a  verdict  for  the  defendant :  and,  upon  a  motion  ^ 
enter  a  verdict  for  the  plamtiff.  Lord  DsNBiAN  said :  «  We  have  no  doubt, 
that,  if  a  party,  in  pleading  a  breach  of  an  agreement,  undertakes  to  naae 
a  person,  or  an  instance  of  the  breach  of  the  agreement,  m  his  pleading* 
the  puttmg  it  under  a  videlicet  does  not  make  it  immaterial ;  and  he  cannot 
give  evidence  of  another  person  or  another  instance."    [Maule,  J*  }^ 
does  not  appear  from  that  report  whether  or  not  the  plea  contained,  tf 
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■ddhzori  to  the  statemtet  of  the  particular  case  of  Johu  Thotnatfi  a'  hirgcr 
dleg^tion  of  breach,  such  as  b  fouad  here.} 

^The  tenth  plea  alleges  a  breach  of  coTeoant  by  taking  three  r*o34 
crops  of  grain  in  succession  from  part  of  the  lands  demised,  and 
a  fiiilure  once  in  three  years  to  summer-frllow,  or  lay  down  the  arable 
lands  with  rye-grass  and  clover-seeds,  or  to  plant  with  potatoes,  or  sow 
with  peas ;  but  it  does  not  go  on  to  allege  that  the  plaintiff  did  not  sow 
with  kanf.  The  replication  gives  a  complete  answer  to  the  first  part  of 
ihe  breach,  which  alone  is  material :  the  rest  of  the  plea  may  be  looked 
upon  as  surplusage ;  and  so  much  of  the  replication  as  is  pleaded  thereto 
may  be  rejected  with  it. 

Chamnell^  Seijt.,  in  reply.  The  cases  of  Sir  Fronds  Lshs  and  Leri 
CmmweU  are  altogether  beside  the  present ;  for,  there,  one  allegatioD 
was  substituted  for  another.  Neither  is  this  case  governed  by  Robimam 
V.  T\imer,  There,  the  defendant  was  setting  up  a  breach  of  contract  on 
the  part  of  the  plaintiflr,  in  order  to  justify  or  excuse  his  own  breach  of  con* 
tract  The  plea  introduced  new  matter,  and  therefore  must  have  concluded 
with  a  verification :  the  report  is  silent  as  to  the  form  of  the  replication ; 
and  the  court  will  hardly  assume  that  it  was  merely  the  similiter.  Here, 
the  very  object  of  the  demurrer  was,  to  get  rid  of  the  diflfeulty  that  pre* 
sented  itself  in  that  case.  The  traverse  should  have  been  confined  to 
the  first  branch  of  the  plea.  As  to  the  tenth  plea — it  must  be  conceded 
that  the  breach  is  defectively  stated,  inasmuch  as  it  does  not  negative  the 
JBowing  with  beans.  [Maule,  J.  There  are  two  distinct  covenants.  The 
pleader  seems  to  have  treated  the  second  merely  as  a  qualification  of  the 
first.]  The  plea  might  have  been  bad  on  special  demurrer  on  the  growid 
of  duplicity ;  for,  though  the  insertion  in  a  plea  of  additional  matter  that 
is  whoUy  immaterial,  does  not  constitute  duplicity,  yet,  pertinent  matter 
defisctively  pleaded  does  amount  to  duplicity,  if  it  tend  to  a  secoad 
Aground  of  defence.  The  question  is,  whether  a  replication  put-  r^oog 
ting  in  issue  the  second  breach  so  defectively  pleaded,  is  not  bad  *' 
on  special  demurrer.  [Maule,  J.  I  have  always  understood  the  die* 
tinction  to  be  this — ^tbat  matter  is  said  to  be  defectively  stated,  where 
the  fault  is,  not  in  the  thing  stated,  but  only  in  the  manner  of  stating  it»] 
It  is  submitted  that  the  rule  is  not  so  limited.  But,  however  that  maj 
be,  the  plaintiff  bad  no  right  to  incorporate  the  immaterial  matter  in  hii 
replication,  and  so  attempt  to  make  it  part  of  the  issue. 

The  court  suggested  that  each  party  should  amend,  without  costa;  but 
this  was  declined  by  the  defendant.  Cur.  adv.  mctt. 

TmDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trespass  for  breaking  and  entering  a  certain  ftns 
demised  to  the  plaintiff  by  James  Esdaile,  to  hold  for  twenty*one  yeM 
fsom  Michaelmas  1839,  and  for  cutting  and  carrying  away  crops,  IUb. 

The  defendant  pleaded  several  pleas,  of  which  the  seventh  set  out  (be 
lease  granted  by  EsdaQe  to  the  plaintiff,  which  contained  covenanta  bj 
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Ihci  plaintUr  that  he  would  not,  at  any  time  daring  the  taid  tehn  of  twenff 
one  years,  sow,  crop,  receive,  or  fake  off  or  from  the  said  araMe  bndi 
demised,  or  any  part  thereof,  more  than  two  crops  of  any  sort  of  com  or 
grain  successively,  but  riiould  and  would,  every  third  year,  samme^Mow 
or  lay  the  said  arable  lands  down  with  lye-grass  and  clover-seedi,  in  t 
husband'like  manner,  or  should  or  would  plant  with  potatoes,  or  sow  witk 
peas  or  beans,  which  should  be  twice  well  hoed ;  and  also  that  he  tbe 
plaintiff,  his  executors,  &c.,  should  not  nor  would,  at  any  time  during 
*9361  ^^  ^^^  ^^^  ^^  twenty-one  years  by  *the  said  indenture  demised, 
•  let,  set,  demise,  lease,  assign,  or  set  over,  or  otherwise  part  witk 
that  indenture,  or  the  premises  thereby  demised,  or  any  part  thereof,  tD 
kny  person  or  persons  whatsoever,  without  the  special  license  and  eon- 
sent  of  the  said  James  EsdaUe,  his  heirs  and  assigns,  in  writing^vitk  i 
power  of  re-entiy  for  breach  of  any  covenant  in  the  lease.  This  plea  tbca 
set  out  a  release  of  the  reversion  to  the  defendant.(a) 
'  The  eighth  plea,  after  referring  to  the  lease  granted  to  the  plaintiff,  and 
&e  release  of  the  reversion  to  the  defendant,  averred,  <«  that,  after  the 
making  of  those  several  indentures,  and  before  the  said  time  when,  fte^ 
the  plaintiff  did  set  over  and  part  with  the  said  indenture  of  lease,  and 
die  term  thereby  created,  and  his  the  plaintiff's  interest  therein,  vithia 
Ae  true  intent  and  meaning  of  the  said  indenture  of  lease,  and  the  pro* 
visb  and  condition  for  re-entiy  therein  contained,  to  wit,  by  pawning, 
pledging,  and  mortgaging  the  said  indenture  of  lease  to  and  with  certaia 
creditors  of  the  plaintiff,  to  wit,  R.  W.  and  F.  B.,  without  the  qiecisi 
Mcense  or  consent  in  writing  of  the  said  James  Esdaile  or  the  d^ 
feodant." 

Lastly,  the  defendant  pleaded,  that,  during  the  said  term  of  twent]r-oBe 
years,  the  {daintiff  did  sow,  receive,  and  take  off  and  from  divers,  to  wit, 
fifty  acres  of  the  arable  lands  demised,  and  off  and  from  every  part  ttiere* 
9{j  more  than  two  crops  of  com  successively,  to  wit,  three  crops  of  wheat 
successively;  and  that  the  plaintiff  did  not  nor  would  every  third  year, 
er  at  any  other  time,  or  in  any  other  manner,  summer-fallow,  or  lay  the 
said  arable  lands,  or  any  part  thereof,  down  with  rye-grass,  &c.,  in  a 
liusband-like  or  any  other  manner,  nor  did  nor  would  plant  with  potatoes, 
ftor  sow  with  peas^  which  were  twice,  or  at  all,  well  or  in  any  other  nnn> 
utt  hoed,  &c. ;  wherefore  the  defendant  entered,  &c. 
*9371        *^^  plaintiff  replied  to  the  eighth  plea,  that  he  did  not  set 
over  or  part  with  the  said  indenture  of  lease,  or  the  term  thereby 
created,  or  his  the  plaintiff's  interest  therein,  within  the  true  intent,  &£•> 
<(  by  pawning,  pledging,  or  mortgaging  the  said  indenture  of  lease  to 
said  with  tbe  said  supposed  creditors  of  him  the  plaintiff  in  that  behili 
SMntioaed,  or  either  of  them,  in  manner  and  form  as  in  the  cighdi  |to 
mentioned. 
:  To  die  last  pIcA  the  plaintiff  replied,  that  he  did  not  at  any  time  dsiiV 

(«}  It  alw  ilirtad  a  re-antiy  fer 
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the  said  term  of  twenty^one  years,  sow,  crop,  receive,  or  take  off  or  from 
die  said  arable  lands,  or  any  part  thereof,  more  than  two  crops  of  any 
aort  of  grain  succesiiively,  and  in  every  third  year  did  sammer-fallow  a 
part,  consisting  of  divers,  to  wit,  fifty  a^res  of  the  said  arable  lands,  and 
SA  lay  down  with  rye-grass  and  clover-seeds,  in  a  husband«like  manner, 
part,  consisting  of  divers,  to  wit,  fifty,  other  acres  of  the  said  arable 
lands,  and  did  plant  another  part,  consisting  of  divers,  to  wit,  fifty,  other 
acres,  of  the  said  arable  lands  with  potatoes,  and  did  sow  another  part, 
consisting  of  divers,  to  wit,  fifty,  otji^r  acres  of  the  said  arable  lands, 
with  peas,  and  divers,  to  wit,  the  residue  of  the  said  arable  lands,  coik 
sisting  of  fifty  other  acres,  with  beans,  which  were  twice  well  hoed,  &c» 

The  defendant  demurred  to  the  replication  to  the  eighth  plea,  on  the 
ground  that  it  ought  to  have  denied  generally  that  the  plaintiff  had  in  any 
manner  set  over  or  parted  with  the  indenture  of  lease,  instead  of  con* 
fining  the  issue  to  the  mode  of  partipg  with  it  alleged  under  a  uidelicel  in 
the  plea. 

The  defendant  demurred  also  to  the  replication  1o  the  tenth  plea»  on 
the  ground  that  the  plea  did  not  attempt  to  raise  any  issue  about  the 
sowing  of  beans,  whereas  the  plaintiff,  by  the  replication,  sought  to  involve 
that  question  in  the  issue ;  also  on  the  ground  that  the  replication  did  not 
show  that  the  pUatoes  and  peasy  said  to  have  been  planted  and  sowed, 
were  twice,  or  in  any  manner,  hoed. 

*After  the  case  had  been  ai^ed,  it  stood  over  that  the  parties    pgoo 
might  consider  whether  they  would  amend.    As  neither  party 
h^s  thought  fit  to  do  so,(a)  we  must  pronounce  our  judgment  on  the 
record  in  its  present  state.    And  we  are  of  opinion,  that,  on  the  de- 
murrer to  the  replication  to  the  eighth  plea,  the  defendant  must  succeed. 

It  is  a  general  rule  in  pleading,  that  a  traverse  more  large  or  more 
narrow  than  necessaiy  is  bad :  Comyns's  Digest,  title  Pleader j  (6.  16), 
and  (6.  16).  As  instances  of  traverses  too  large,  he  mentions  the  case 
cited  at  the  bar  firom  Yelverton,  tupr& : — «  A  traverse  of  a  surrender  of  a 
copyhold  to  such  a  steward,  such  a  day,  is  bad ;  for,  the  day  and  steward 
ought  not  to  be  part  of  the  issue,  but  the  traverse  ought  not  to  be  of  the 
surrender  modo  et  formd,^*  And  again :  <<  So  in  trover,  if  the  plaintiff 
alleges  conversion  by  the  sale  of  tne  goods,  traverse  of  the  conversion  by 
sale  is  too  large."  The  modem  '^ise  of  Stubbi  v.  Labuon  proceeded  on 
the  same  principle :  and  several  others  are  cited  in  Serjt.  Stephen's  woik 
on  Pleading,  5th  edit.  p.  281,  where  the  rule  is  very  clearly  laid  down 
and  explained;  and  in  the  next  page  he  states  and  explains  the  rule  on 
which  the  argument  in  support  of  this  replication  was  founded,  viz.,  that 
a  party  may  in  general  traverse  a  tnaierial  allegation  of  title  or  estate  to 
the  extent  to  which  it  is  alleged,  though  it  need  not  have  been  alleged 


(a)  The  MBDdtfU  WM  flrtiilwd  with  dM  inlimirtkiB  Oil  f^ 
ptoatoJ  in  bar  of  tfie  ■ame  coanto  wwbad,  tho  right  of  actUM  apoo  thotecoonti  fciling, 
Mb  i^ikslMQi  cmU  te  tvKMBd. 
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!o  that  extent.  It  appears  to  us,  however,  that  the  allegation,  nnder  t 
wUicdy  that  the  indenture  of  lease  was  parted  with  by  mortgagbg  it  to 
Watson  and  Broughton,  was  not  a  material  allegation  of  tide,  and  tliat 
the  plaintiff  could  not  properly  put  it  in  issue  by  his  traverse. 

'  •9391        *I^  deciding  as  to  the  replication  to  the  tenth  plea,  it  is  neces- 
sary to  see,  firsty  what  is  the  breach  there  alleged  in  that  plet. 

'  The  covenant  set  out  is  twofold — that  the  tenant  will  nai  take  more  than 
two  crops  of  grain  in  succession,  and  that  he  will  do  certain  other  tkiogs. 

'  The  plea  then  avers,  correctly,  a  breach  of  the  first  branch  of  the  cove- 
nant, but  does  not  show  a  breach  of  the  second ;  for  it  does  not  state  diat 
the  tenant  did  not  sow  with  beans^  which  was  one  mode  in  which  he  ws! 
allowed  to  perform  that  branch.    The  replication  contuns  a  direct  tiareise 

'^  of  the  breach  well  alleged,  and  matter  which  would  not  have  been  a  sofli- 

'  eient  answer  to  a  breach  of  the  second  branch  of  the  covenant,  if  that  bsd 
been  shown  by  the  plea.  But  we  are  of  opinion,  that  the  averments  in  the 
plea  following  the  good  breach,  are  mere  surplusage :  they  do  not  amount 

'  to  a  defective  stateoaent  of  a  breach  of  the  second  branch  of  the  covenant: 

'  that  which  is  stated  is  suflSciently  stated ;  but  that  which  is  necessai;  to 
show  the  second  branch  of  the  covenant  broken,  is  not  stated  at  all.  The 
rejdication,  therefore,  which  answers  the  only  material  part  of  the  last  plea, 

i  is  good,  notwithstanding  the  introduction  of  immaterial  matter  as  an  answer 
to  immaterial  matter  in  the  plea. 

The  judgment  of  the  court,  then,  must  be  for  the  defendant,  on  the  de- 
murrer to  the  replication  to  the  eighth  plea,  and  for  the  plamtilf,  on  the 
demurrer  to  the  replication  to  the  last  plea.  Judgment  accordingly. 

•940]      •THOMPSON  v.  HARDINGE,  Bart.,  and  Others.  /«/y  3- 

.  Tbe  fiMhold  of  etiftoinaij  traemento  within  ■  manor,  Ihoogh  rach  tenements  be  doc  hdl  li 
the  willoftheloRltanderetnmfereblelrf  leeee  and  relnieand  tdmittMieetituitbiM; 
■nd,  theidbra,  where,  in  tretpeei  bj  the  ciiftomeiy  tenant,  againti  tba  lofA  tbe  lia«|Mi 
hberum  iimmtniwih  the  derivatiie  and  anbordinate  inteieat  of  the  tenant  ought  to  be  icpM. 

^  * 

Trespass  for  breaking  and  entering  a  close  called  Spring  Plat.   The 
only  plea,  which  in  the  result  became  material,  was,  Uberum  tamMnhm'^ 
Sir  Charles  Hardinge,  which  the  plaintiff  trarersed. 
At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  assizes  for  the  coooty 

'  of  Kent,  in  support  of  the  plea  it  was  proved  that  Sir  C.  Hardinge  wis 
lord  of  the  manor  of  Hasden,  otherwise  East  Hasden,  in  that  countj;  tbit 
Spring  Plat  was  a  customary  tenement  within  that  manor,  held  at  a  qoi^ 

'  rent  of  It.  6d.  per  year,  and  a  relief  of  6d.  or  8d. ;  that  tie  coatomaij 
tenements  pass  by  lease  (a)  and  release  and  admittance ;  and  that  tbe  phin- 

'  tiff  hatl  never  been  admitted.(6) 

(a)  To1ie  valid,  the  cnetom  ahonid  have  attemad  matoritjr  in  1189,  or  about  400  jMnWi 

fM  theconfojanee  by  leaae  and  releaae  ia  aaid  to  have  been  invented  by  8eijtMoei%  to  tiw 

;  the  alailnteoraaH^«ndSftOyearabeiMa  that  alatate  craatod  the  wyaannfnr  iwiiriTr***** 

»■  ciieQitooa  method.  ^ 

(6)  Soppowtff  the  freehold  to  have  been  in  the  tonaato  aad.^iaawkHklhe|lpi«MH 
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No  eyidence  was  offered  on  the  part  of  the  plaintiff;  but  it  was  insisted 
^t  the  facts  proved  did  not  sustain  the  plea  of  Kherum  tenemerdum,  inas- 
much as  they  were  not  inconsistent  with  the  existence  of  a  freehold  tenure 
or  interest  in  the  plaintiff. 

The  jury  found  the  fact  that  admiUance  was  necessary  by  the  custom  of 
the  manor  ;(a)  and  his  lordship  was  of  opinion  that  the  evidence  did  sus* 
tain  the  plea,  and  accordingly  directed  a  verdict  to  be  entered  for  the  de* 
feodants  upon  the  issue  joined  thereon,  reserving  the  point  for  the  con- 
sideration of  the  court. 

^ChatmeUf  Serjt.,  in  Easter  term,  obtained  a  rule  nisi  for  a  new  r«ai| 
trial,  on  the  ground  of  misdirection;  He  submitted,  that,  assuming 
admittance  to  be  necessary,  still  that  did  not  prevent  the  plaintiff  from 
having  such  a  freehold  tenure  or  interest  as  would  be  an  answer  to  the  plea : 
and  he  cited  Cruise's  Digest,  4th  edit.  vol.  i.  p.  254,  title  Copyhold^  C.  i. 
§§  1 — 1 ;  Sir  W.  Blackstone's  Treatise  on  Copyholds ;  Lambert  v.  Stroaiher^ 
WUIes,  218 ;  Doe  v.  Wright,  10  Ad.  &  E.  763,  2  P.  &  D.  672,  and  H. 
Paul  V.  Lord  Dudley,  16  Ves.  167. 

Shee,  Serjt.,  (with  whom  was  Peacock,)  showe<I  cause.(&)  By  the  cus*' 
tpm  of  the  manor,  the  customary  tenements  were  not  held  at  the  will  of  the 
lord,  but  passed  by  common  law  conveyance  by  lease  and  release,  which 
required  to  be  perfected  by  admittance  in  the  lord's  court ;  and  the  plaintiff 
had  never  been  admitted.  The  question,  therefore,  is,  whether  the  allega- 
tion in  the  plea,  that  the  close  was  the  soil  and  freehold  of  the  lord,  was 
made  out.  In  Burton's  Compendium,  6th  edit.  p.  495,  §§  1282,  1283,  it 
is  said :  («The  words  in  the  habendum  of  the  admittance,  <  at  the  will  of  the 
lord,'  (though  they  have  now  entirely  lost  their  original  sense,)  are  charac- 
teristic of  those  customary  estates  to  which  ordinary  usage,  in  opposition  to 
etymology,  seems  to  have  exclusively  appropriated  the  name  of  copyholds. 
There  are  other  customary  estates  which,  in  the  admittances,  are  expressed 
to  be  held  « according  to  the  custom  of  the  manor,'  but  without  inserting 
the  words  <at  the  will  of  the  lord.'  These,  though  of  the  same  general 
nature  with  copyholds,  are  commonly  designated  customary  freeholds ;  but, 
whatever  privileges  may  be  annexed  to  them,  the  true  freehold  interest  in 
*the  land  is  alvrays  vested  in  the  lord ;  and,  though,  in  some  in-  r«gio 
stances,  a  deed  of  bai^gain  and  sale  is  employed,  instead  of  a  sar-  ^ 
render,  for  transferring  the  customary  estate,  yet,  as  the  assurance  is  imper^ 
feet  without  an  admittance  in  the  lord's  court,  the  tenure  is  properly  said  to 
be  by  copy  of  court  roll;  and  by  that  name  only  it  is  excepted  in  the 
statute  12  Car.  2,  c.  24,  s.  7,  when  other  tenures  are  converted  into  free 
and  common  socage."  [Maulc,  J.  The  plaintiff  in  effect  says  that  this 
is  a  socage  tenure.](c)    In  Stephenson  v.  Hill,  3  Burr*  1273,  Lord  Mans- 

1mi?«  been  ditproved,  whether  the  freehold  pawed  from  t{ie  preceding  tenant  of  thk  coitonitiy 
tenement  apon  the  ezecatioo  of  the  leaee  end  leleaie,  or  remained  in  him  until  admittance, 
(o)  See  preTtooa  note.  (6)  In  Trinity  term,  befara  Coltman,  Maule,  and  CnrntnUH,  Jo* 

(f)  Ae  to  the  throe  etaoKe  into  which  aocage  tenure  waa  formerly  dtndod,  aae  Old  Natiii» 
Bienum,  tit.  GarHt;  Old  Tennrea,  1S5, 126;  8  Mann,  dt  K.  330,  n. 

3c2 


942  Thompson  v.  Hardinge.  T.  V.  1845. 

FtELD  and  Denisoit,  J.,  said  it  was  «  a  settled  point,  that  the  irediold  b  in 
the  lord."     [Cresswell,  J.     There  are  cases  in  which  it  is  nradi  more 
distinctly  put.]    In  Doe  d.  Reay  v.  HirUingtany  4  East,  288,  Lord  Elldt- 
BOROUGH  said :  « The  consideration  of  the  second  and  third  species  of 
tenure,  t.  e.  tenure  in  frankalmoign,  and  by  such  senrices  of  grand  sw- 
jeanty  as  are  by  that  statute  saved,  may  be  laid  ^Mdx>l]y  out  of  the  qoestioD, 
as  there  is  no  pretence  for  considering  this  tenement  as  being  of  either  of 
those  two  descriptions  of  tenures.    It  must,  therefore,  be  either  hoidcn  in 
free  and  common  socage,  or  by  copy  of  court  roll.    If  it  be  of  the  fint 
description,  that  is  to  say,  holden  in  free  and  common  socage,  it  b  deailj 
devisable,  by  the  direct  terms  and  operation  of  the  statute  of  wilb,  33  H.  8, 
c.  1.    Tliese  customary  estates,  known  by  the  denomination  of  tenant' 
rightj  are  peculiar  to  the  northern  parts  of  England,  in  which  boider-sn^ 
vices  against  Scotland  were  anciently  performed,  before  the  onion  of  Ed;"- 
land  and  Scotland  under  the  same  sovereign^    And,  although  these  appeir 
to  have  many  qualities  and  incidents  which  do  not  properly  and  ordioiriiy 
^QAO.1    ^^I<^S  ^^  villenage  tenure,  either  pure  or  *priv9eged^  (and  oat  of 
^    one  or  other  of  these  species  of  villenage  all  copyhold  is  derired,) 
ancf  also  have  some  which  savour  more  of  military  tenure  by  escw^  tancer- 
totn,  which,  according  to  Littleton,  §  99,  is  kmghPe  service  ;  and,  although 
they  seem  to  want  some  of  the  characteristic  qualities  and  circumfitances 
which  are  considered  as  distinguishing  this  species  of  tenure,  viz.,  Ae 
being  holden  at  the  will  of  the  lord,  and  also  the  usual  evidence  of  title  iqr 
copy  of  court  roll,  and  are  alienable  also  contrary  to  the  usual  mode  bf 
which  copyholds  are  aliened,  viz.,  by  deed  and  admittance  theieoo,  (if, 
indeed,  they  could  be  immemorially  aliened  at  all  by  the  particular  qjecies 
of  deed  stated  in  the  case,  viz.,  a  bargain  and  sale,  which  at  common  law 
could  only  have  transferred  the  use ;)  I  say,  notwithstanding  all  these  ano- 
malous circumstances,  it  seems  to  be  now  so  far  settled  in  courts  of  law  that 
these  customary  tenant-right  estates  are  not  freehold,  but  that  they  in  eflkt 
fall  within  the  same  consideration  as  copyholds,  that  the  quality  of  their 
tenure  in  this  respect  cannot  properly  any  longer  be  drawn  into  questioD. 
In  the  case  of  Stephenson  v.  JSRll^  Lord  Mansheld  and  Mr.  Justice  Den* 
SON  considered  it  to  be  a  settled  point,  that,  in  the  case  of  customary  estates, 
<  the  freehold  was  in  the  lord.'    And  in  the  very  late  case  of  ArrvB  r. 
ZXmU,  3  B.  &  p.  378,  the  court  of  Common  Pleas  expressly  held  these  cus- 
tomary tenant-right  estates  not  to  be  freeholds.''    So,  in  Doe  d.  Coek^- 
Danversy  7  East,  299,  it  was  held  that  die  freehold  of  an  estate,  pared  of  a 
manor,  and  devisable  only  by  the  license  of  the  lord,  passing  by  soireodcr 
and  admittance,  to  which  the  tenant  was  admitted  by  the  description  of  t 
customa'^  tenement,  habendum  to  her  and  her  heirs,  tenendum  of  the  lord 
by  the  rod,  according  to  the  custom  of  the  manor,  by  the  accostoned  leot 
*9441    ^^^  ^^  court,  customs,  and  other  services, — ^^is  in  the  lord,  and  v^ 
in  the  tenant,  though  not  holden  c  .  cohmtaUm  damm.    h  is  quite 
dear,  therefore,  that,  though  the  plaintiff  in  this  case  may  have  a  freehold 
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intefest,  he  has  no  freehold  tenure.    Sir  W.  Blackstone,  in  bis  Considenh' 
tbna  on  CSopyholders,(iz)  speaking  of  customary  freeholds,  ^ys:  <«The: 
troth  is,  that  these  lands  are  of  such  an  amphibious  nature,  that,  when  com? 
pared  with  mere  copyholds,  tbey  may  with  sufficient  propriety  be  called. 
fieehoids;  and,  when  compared  with  absolute  freeholds,  tbey  may  with 
equal  or  greater  propriety  be  denominated  copyholds."  And  again  (p.  236): 
«<  However  the  lawyers  may  at  times  have  denominated  these  tenures  a  sort, 
of  base  species  of  freehold,  in  oontradistioction  to  mere  copyholds,  yet  ibm. 
law  in  the  main  regards  them  as  being  properly  copyhold,  and  not  freehold^ 
tenures;  else  they  could  not  have  subsisted  to  this  day:  for,  they  must 
otherwise  have  been  involved  in  the  general  fate  of  the  rest  of  our  ancient 
tenures,  when  by  the  statute  of  12  Car.  2,  c.  24,  they  were  all  abolishedf 
and  reduced  to  free  and  common  socage — except  only  tenures  in  frankal  . 
moignr,  and  tenures  by  copy  of  court  roil.    Free  and  common  socage  these 
lenutes  cannot  be ;  their  surrenders  and  admittances,  their  frequent  fines  foi^* 
aSietiation,  and  peculiar  paths  for  descent,  (from  which  two  last,  as  nol: 
being  the  oitiversal  properties,  no  argument  hath  been  hitherto  drawn,)  \he\t: 
forfeitures,  recoveries,  and  privileges,  (still  regulated  by  particular  customr 
in  derogation  of  Hie  common  law,)  most  clearly  evince  the  contrary.    Noi 
will  it  be  pretended  that  they  are  of  the  nature  of  frankalmoign.    There 
semains,  therefore,  no  other  choice ;  tenures  by  copy  of  court  roll  they 
must  be.    This  is  their  indelible  character:  it  is  to  this  they  owe  their  pre- 
sent existence,  and  survival  of  other  tenures.    The  statute  has  reduced  all 
manner  of  lay  freeholds  *to  one  of  the  same  level,  office  and  com*     r*945 
non  socage :  but  copyholds  remain  as  they  were ;  as  various,  as    ^ 
angular,  and  as  servile  in  their  tenure  as  ever.    These  tenures^  therefore«< 
not  being  free  and  common  socage,  must  necessarily  remain  copyholds,  av 
entirely  as  in  the  time  of  Bracton :  of  a  superior  order,  indeed,  and  dis-^ 
tinguished  by  some  advantages  (formerly  real,  now  nominal  only)  over  the 
baser  sort ;  but  still  far  short  of  the  dignity,  the  immunities,  and  the  inde- 
pendence of  that  freehold  tenure,  which  for  more  than  three  hundred  yearsji 
has  constituted  an  elector  of  knights  of  the  shire  to  serve  in  the  English; 
parliament"    [Maule,  J.-    Uberum  ienemenium  does  not  mean,  such  ai 
freehold  as  would  entitle  the  defendant  to  immediate  possession.    In  Bing^ 
ham  y.  WoodgaU^  1  Russ.  &  M.  32,' Sir  John  LcAcn,  M.  R.,  said:  <«  The 
custom  of  the  manor  requiring  a  bargain  and  sale,  as  well  as  a  surrender 
and-  admittance,  to  pass  the  customary  tenements,  they  are  plainly  free^ 
bold  ;(i)  and  St.  Paul  v.  Lord  Dudley  and  Doe  v,  Danvers  have,  thereforey 
no  application.    The  necessity  of  surrender  and  admittance  is  probably  a 
remnant  of  the  ancient  tenure  of  villenage,  and  does  not  afiect  the  freehold 
nature  of  the  interest,  although  it  prevents  the  customary  tenement  from 
being  strictly  of  freehold  tenure — a  distinction  which  is  well  established."] 

(a)  Law  Tncto,  p.  237. 

(b)  The  custoin  being  inTtlid  unlett  anterior  to  Um  ttetnte  of  oks  by  at  leaat  347  ymn,  lbs 
baigain  and  sale  paaaed  the  intcreat  beanue  it  waa  mo  fneMd,  but  merelj  a  um;  to  whkli  ini- 
SMHitwl,  sad  thaawMJ  atjU  anaxecuf abie,  uaey  the  lord  waa  aaiaed. 
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That  is  precisely  the  distinction  that  is  now  relied  on.  It  is  not  coned  Ia»- 
gusge  to  call  the  estate  or  interest  of  the  coKtomary  tenant  a  freehold*  The 
plaintiff  must  satisfy  the  court  that  the  fiicts  proved  are  a  distinct  denial  «f 
ii6enii9i  ienemenimn  in  the  defendant    Treating  of  this  fie^^  Mr.  Serjt 

046*1  '^^P'^^  ^3^  *  (^)  **  '^^^^  P'^^  *™'y  t^ppear  at  first  si^  opposed  to 
principle,  as  giving  no  colour  to  the  plaintiff.  It  haa  been  long  sp> 
decided,  however,  that  it  is  not  open  to  this  objection ;  because,  tbou^  it 
asserts  the  freehold  to  be  in  the  defendant,  it  does  not  exclude  the  poni> 
bility  of  the  plaintiff's  being  possessed  of  the  premises  for  a  term  of  yean 
and  it  leaves  him  therefore  a  sufficient  colour  to  muntain  the  aetion.'^(l) 
And  this  is  not  necessarily  inconsistent  with  the  dictum  in  Doe  v.  Wn^^ 
which  is  relied  on  for  the  plaintiff.  The  plea  does  not  exclude  the  poni 
bility  of  the  plaintiff's  being  possessed  of  some  subordinate  interest,  com 
patible  with  the  defendant's  being  entitled  to  the  freehold.  [Cbesswell,  J* 
Must  you  not  show  that  you  have  such  a  freehold  as  would  g^ve  you  a  rjgbt 
to  the  immediate  possession  ?]  The  defendant  is  only  bound  to  show  that 
the  freehold  is  in  him.  [Maulc,  J.  The  plea  of  liberum  lenamciitefli  does 
not  assert  a  freehold  interest  only,  but  a  present  freehold,  a  right  of  imme* 
diate  possessicm  as  against  any  other  freehold.]  The  plaintiff  might  have 
avoided  the  inference  arising  from  title  of  the  lord,  by  setting  up  the  lree» 
hold  interest  in  himself  in  his  replication.  Lambert  v.  Stroother^  Willa, 
918,  is  no  authority  for  the  position  for  which  it  was  cited,  viz.,  that,  in 
reply  to  liberwn  tenemenhan^  the  plaintiff  can  only  set  up  a  chattel  interest. 
Lord  Chief  Justice  Willes  by  no  means  so  limits  the  rule. 

ChanneUj  Serjt.,  (with  whom  was  Booill^)  in  support  of  the  rule.  Thcve 
are  several  descriptions  of  copyhold  tenures.     One  description  is,  where 
ttie  tenant  holds  by  surrender  and  admittance,  at  the  uM  of  the  lard:  aih 
other,  where  he  holds  by  surrender  and  admittance,  according  to  the  custom 
947*1    ^  ^  manor.  The  title  of  the  ^present  plaintiff  is  of  a  third  Idsd. 
By  the  custom  of  this  manor,  the  customary  tenements  are  held,  not 
hjr  surrender,  but  by  common  law  conveyance  (c)  by  lease  and  releaie, 
and  admittance.    The  interest  of  the  customary  tenant  is  a  freehold. 
Mauls,  J.    It  seems  to  me  to  be  matter  of  fact  whether  the  costonacf 
tenements  are  of  free  or  base  tenure.    No  inquiry  seems  to  have  been  took 
about  it  at  the  trial :  they  were  called  customary  freeholds,  in  the  nature  of. 
copyhold.]    Blackstone,  in  his  Commentaries,  speaking  of  copyhold  tes* 
aces,  says  :{d)  <iThe  reason  of  originally  granting  out  this  complicated  \ooA 
of  interest,  so  that  the  same  man  shall,  with  regard  to  the  same  kind,  be  at 
one  and  the  same  time  tenant  in  fee-simple  and  also  tenant  at  the  lord's  will» 
seems  to  have  arisen  from  the  nature  of  villeoage  tenure ;  in  which  s  grant 
of  any  estate  of  freehold,  or  even  for  years  absolutely,  was  an  immediate 
enfranchisement  of  the  villein.  The  lords,  therefore,  though  they  were  will 
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m)  aiiiph.  PiMMlins,  8d  edit  p.  SIS;  4Ui  edit  fk  844. 

A|  In  giving  €oUmr,  tlie  adual  exititnet  of  Um  oolourahk  tide  if  expreeied  Of  Sm^M* 
(«:,  Tide  eopii,  040  (a).  (4)  Vol  ii.  ^  t4& 


1  Manning,  Granger,  &  Scorr.  94/1 

mg^  to  enhi^  the  interests  of  their  villeins,  by  granting  them  esiates  ^idi 
might  end  are  for  their  lives,  or  sometimes  be  descendible  to  their  issue,  yet 
did  not  care  to  manumit  them  entirely ;  and  for  that  reason  it  seems  to  have 
been  contrived,  that  a  power  of  resumption  at  the  will  of  the  lord  should 
be  annexed  to  these  grants,  whereby  the  tenants  were  still  kept  in  a  state  of 
vittenage,  and  no  freehold  at  all  was  conveyed  to  them  in  their  respective 
lands :  and,  of  course,  as  the  freehold  of  ail  lands  must  necessarily  rest  and 
abide  somefrtiere^  the  law  supposes  it  to  continue  and  remain  in  the  lord. 
Afterwards,  when  these  villeins  became  modem  copyholders,  and  had  ac- 
qiiired  by  custom  a  sure  and  indefeasible  estate  in  Uieir  lands,  on  perform* 
ing  the  usual  services,  but  yet  continued  to  be  styled  in  their  admissions 
tenants  at  the  will  of  the  lord ;  the  law  still  supposed  it  an  absurdity  to 
allow  that  such  as  were  thus  nominally  tenants  at  will  *could  have  r«o4Q 
any  freehold  interest :  and  therefore  continued,  and  still  continues  ^ 
to  determine,  that  the  freehold  of  lands  so  holden  abides  in  the  lord  of  the 
manor,  and  not  in  the  tenant ;  for,  though  he  reallf  holds  to  him  and  his 
heirs  for  ever,  yet  he  is  also  said  to  hold  at  another's  will.  Bi|t,  with 
regard  to  certain  other  copyholders,  of  free  or  privileged  tenure,  which  are 
derived  from  the  ancient  tenants  in  viilein-socage,  and  are  not  said  to  hold 
ai  the  will  of  the  lardj  but  only  according  to  the  custom  of  the  manors  theni 
is  no  such  absurdity  in  allowing  them  to  be  capable  of  enjoying  a  freehold 
interest :  and  therefore  the  law  doth  not  suppose  the  freehold  of  such  lands 
to  rest  in  the  lord  of  whom  they  are  holden,  but  in  the  tenants  themselves, 
who  are  sometimes  called  customaty  freeholders^  being  allowed  to  have  a 
freehold  tnteresty  though  not  a  freehold  temure.^^  In  Stephenson  v.  ifitt,  it 
did  not  appear  whether  the  lands  passed  by  conveyance  or  by  surrender. 
Again,  in  Burrell  v.  Dodd^  no  mention  is  made  of  the  mode  in  which  an 
interest  in  the  tenements  passed.  In  Doe  d.  Cook  v.  Danvers^  the  property 
passed  by  surrender  and  admittance.  Doe  d.  Reay  v.  HunHngton  the  most 
resembles  the  present  case.  There,  the  tenements  passed  by  bargain  and 
sale  and  admittance.  The  question  arose  upon  a  will;  and  the  court, 
in  substance,  decided  that  the  lands  were  freehold  at  the  time  the  witt 
was  executed.  Hussey  v.  Grills^  Ambler,  299,  and  Willan  v.  Lttncaster^ 
3  Russ.  106,  show  that  the  surrender  is  the  important  thing  in  these  cases, 
and  not  the  admittance.  The  efiect  of  the  plea  of  Kberum  tenemenium  was 
very  much  considered  in  the  case  of  Doe  v.  Wright^  10  Ad.  k  £.  763, 
2  P.  &  D.  672,  where  Lord  Dcnman,  C.  J.,  after  time  taken  for  deliberflh 
tion,  said :  <<  In  support  of  the  second  plea,  it  was  said  that  there  was  no* 
thing  inconsistent  in  the  allegation  of  the  freehold  *being  in  the  de-  r*94g 
feiidant,  with  the  recovery  of  a  term  *ot  years  by  the  plaintiff;  for,  *' 
it  may  be,  for  example,  that  both  the  plaintiifand  his  lessor  are  termon 
under  the  defendant.  In  order  to  estimate  the  weight  of  this  argument,  it 
ji  necessary  to  settle  what  is  the  true  meaning  of  liberum  tenemenium,  what 
it  admits,  and  what  it  denies.  Now,  as  it  is  pleaded  in  answer  to  a  poih 
sessory  action,  it  must  admit  a  possession  b  the  plaintiff,  or  it  would  b 
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bad  as  amounting  to  the  general  issae ;  it  must  admit  such  a  posseaaioii « 
would  suJGce  to  maintain  the  action,  if  unanswered,  or  as  against  a  wroig- 
doer.  On  the  other  hand,  it  must  deny  a  rightfiil  possession,  or  it  wouU 
fiut  as  a  defence  to  the  action :  in  the  language  of  pleading,  it  gives  implied 
colour  to  the  plaintiflT,  but  asserts  a  freehold  in  the  defendant,  with  a  right 
to  immediate  possession.''  Here,  if  the  plaintiflT  has  a  freehold  tenure  or  a 
freehold  interest,  the  defendant  cannot  have  the  immediate  freehold. 

Cur.  adv.  vuU, 

CoLTicAv,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trespass  in  a  close  called  Spring  Plat ;  to  wiueb 
the  defendants  pleaded  various  pleas  on  which  no  question  arises.  Tbey 
also  pleaded  a  plea  of  liberum  tenemenium  in  Sir  Charies  Hardinge,  oa 
wiiich  issue  was  joined,  and  which  gave  rise  to  the  present  quesdoo. 

It  appeared  in  evidence  that  Spring  Plat  was  a  customaiy  tenement  of  the 
manor  of  which  Sir  Charles  Hardinge  jwras  the  lord ;  and  it  was  proved,  by 
the  steward  of  the  manor,  that  the  customary  tenements  of  the  manor  pass 
by  lease  and  release  and  admittance.  No  further  proof  was  gives  fiom 
which  any  conclusion  could  be  drawn  whether  the  freehold,  of  the  castomaiy 
950*^1  ^^'^^"'^^"^^  *held  of  the  manor,  was  in  the  lord  or  in  the  tenant.  Bat 
the  counsel  for  the  plaintiflT  contended  that  the  evidence  did  not 
fliiow  satisfactorily  that  admission  was  necessary ;  and  addressed  the  ju^ 
on  that  point,  urging  that,  if  admission  was  not  necessary,  there  could  be 
no  ground  for  holding  the  freehold  to  be  in  the  lord.  It  appears  by  the 
learned  judge's  report  that  the  case  was  left  to  the  jury,  who  found,  oo  the 
plea  of  liberum  ienementum^  for  the  defendants.  A  motion  was  afterwards 
made,  on  the  ground  that  the  customary  estates  of  this  manor  passii^  by 
lease  and  release  and  admittance,  the  freehold  must  necessarily  be  in  die 
•enant ;  or,  if  there  was  a  freehold  in  the  lord,  there  was  a  freehold  interest 
in  die  tenant,  which  need  not  be  specially  replied  to  die  plea  of  Vhenm 
itMTMniufn,, 

The  case  was  ai^ed  before  my  brothers  Maule,  Cresswell,  and  ny- 
self;  and  we  are  of  opinion,  that,  if  the  freehold  is  in  the  lord,  the  tenant's 
interest  must  be  of  a  subordinate  nature,  and  must  be  replied,  on  the  sane 
principle  on  which  a  term  of  years  must  be  pleaded  in  answer  to  the  pka 
of  liberum  tenementum. 

It  appears  from  the  cases  of  Doe  d,  Reay  v.  Huniingionj  and  Doe  d,  CM 
V.  DanverSj  that  the  freehold,  in  the  case  of  customary  estates  of  this  nature, 
is  in  general  in  the  lord :  and  it  does  not  appear  to  us  that  the  nature  of  di^ 
tenures  in  this  manor  was  so  far  gone  into  on  the  present  occasion  as  to 
show  that  the  verdict  was  wrong.  As,  however,  this  verdict  would  bind 
the  right,  (a)  we  think  the  plaintiff  ought  to  be  at  liberty  to  try  the  caseorer 
again,  if  he  thinks  be  can  make  out  that  the  freehold  is  in  him,  asd 
that  it  is  worth  his  while  to  attempt  it :  but,  as  we  do  not  see  diat  there 

.  (a)  The  plaintiff  would  be  estopped  from  denying  the  lord's  iomediete  eufin  of  thefttflMi 
not  fiom  ihowing  •  deriTatife  pomeseory  tiUe  ooosatent  with  ^t 
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*has  been  any  miscarriage  in  the  judge,  it  must  be  on  the  terms     r«Q5i 
ai  his  paying  the  costs. 

Rule  absolute  for  a  new  trial,  upon  payment  of  eosts.(a) 

(«}  As  to  the  diflerent  species  of  base  tenares  filling  under  the  aomewbat  inaeeorate  desig 
xiatbn  of  customary  freeholds,  see  3  Mann.  &,  RjL  832,  338 ;  Mann.  Ezch.  Praet  8d  edit  4S 
SSO,  3S8»  0.,  359,  860,  808,  864,  887. 


RAWLINGS  V.  BELL  and  Wife.    July  2. 

In  ease  against  husband  and  wife  for  iaiselj  representing  to  the  plaintiiC  a  broker  enployed  hf 
ttem  to  distrain  upon  certain  premises  in  which  the  wifi»  had  an  inteieat,  that  the  latter  was 
entitled  to  distrain  for  rent  in  arrear,  whereby  the  plaintifl^  who  made  the  distresi^  was  put  to 
costs  in  a  replevin  suit — it  appeared  that  a  distress-warrant  was  signed  by  the  wiie  and  hand- 
ed to  the  plaintiff  in  the  presence  of  the  husband ;  that  no  representation  whatever  wa9 
made  by  the  dsfendantis  or  either  of  them,  at  the  time  the  warrant  was  so  handed  over; 
but  that,  in  fiut,  the  wife  had  no  right  to  sign  a  warrant,  the  legal  estate  in  the  premises  be^ 
ing  in  the  trostees  under  her  maniage-settlement : — Bttd,  that  iC  was  propsrly  left  to  the  jury 

>  to  say  wliether  there  ¥rai  any  filse  or  fraudulent  reprasentation  in  the  mere  omission  to  state 
that  the  property  was  in  settlement  when  the  plaintiff  was  employed  to  distrain ;  and»  the 
jury  having  found  there  was  not,  that  the  plaintiff  was  not  entitled  to  recover  on  not  gidlty, 
it  beuig  essential  to  the  maintenanoe  of  the  action  that  the  frlsehood  of  the  lepreaentatiov 

.  ahould  have  been  known  to  the  party  making  it 

This  was  an  action  upon  the  case.  The  declaration  stated  that  the  de^ 
fendants,  theretofore,  to  wit,  on  the  25th  of  October,  1842,  did  represent 
and  affirm  to  the  plaintitf  that  the  defendant  Jane  was  lawfully  and  of  rig^t 
entitled  to  seize  and  distrain  the  goods  and  chattels  then  being  in  and  upon 
a  certain  messuage,  &c.,  situate,  &c.,  for  a  certain  sum  of  money,  to  wit, 
39/.  Is.  6d.,  which  the  defendants  then  represented  and  affirmed  to  the 
plaintiff  was  due  from  James  Augustus  Lamb  to  the  defendant  Jane,  for  the 
rent  of  the  said  messuage,  &c.,  and  the  defendants  then  requested  the  plain- 
tiff to  seize  and  distrain  the  goods  and  chattels  then  being  in  and  upon  the 
said  messuage,  &c.,  as  bailiff  of  the  defendant  *Jane,  for  the  said  reQ5o 
pretended  arrears,  and  then  retained  and  employed  him  as  such 
bailiff;  and  that  the  plaintiff,  confiding  in  the  said  representation  and  affirm- 
ation of  the  defendants,  and  believing  the  same  to  be  true,  and  not  knowing 
to  the  contraiy,  did  afterwards,  to  wit,  on,  &c.,  aforesaid,  as  bailiff  of  the 
defendant  Jane,  under  and  by  virtue  of  the  said  retainer  and  employment, 
seize  and  take  as  a  distress  for  the  said  pretended  anears  of  rent,  certain 
goods  and  chattels  of  one  Philip  E.  Dover,  of  great  value,  to  wit,  of  the 
value  of  150/.,  there  found  ani*  Deing  in  and  upon  the  said  messuage, 
&c.,  and  the  plaintiff,  relying  on  the  said  representation  and  affirmation,  and 
believing  the  same  to  be  true,  and  not  knowing  to  the  contrary,  as  such 
bailiff,  and  under  and  by  virtue  of  the  said  retainer  and  employment,  then 
impounded  the  said  goods  and  chattels  so  distrained  as  aforesaid,  and  kept 
and  detained  the  same  so  impounded  from  thebce  until,  &c.,  when  the  she- 
rifl^  on  the  complaint  of  Dover,  and  on  his  giving  bond,  caused  the  goods 
to  be  replevied  and  delivered  to  Dover,  who  levied  his  plaint  in  the  cotmty 
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court  against  the  now  plaintiff,  which  was  remoTed  into  the  couit  of  Com- 
mon Pleas,  until,  to  wit,  on  the  24th  of  April,  1844,  when  Dover,  by  flie 
consideration  and  judgment  of  this  court,  recovered  against  the  now  pbdn- 
tiff,  in  an  action  of  replevin,  6*2/.  9s.,  &c. ;  that  the  plaintiff,  relying  npoa 
the  representation  and  affirmation  of  the  defendants,  &c.,  with  the  authoiity 
and  at  the  request  of  the  defendants,  theretofore,  to  wit,  on,  &c.,  duly  ap- 
peared to  and  defended  the  said  action ;  whereas,  in  truth  and  in  &ct,  the 
defendants  deceived  the  plaintiff  in  this,  to  wit,  that  the  defendant  Jane  was 
not,  at  the  time  of  making  the  said  representation  and  affirmation,  or  at  the 
time  of  the  seizing  and  taking  of  the  said  distress,  entitled  to  seize  and  dis- 
tram  any  goods  or  chattels  in  or  upon  the  said  messuage,  for  the  said  sum 
*9&31  ^^  *naoney,  or  any  part  thereof,  nor  had  she  any  rig^t,  tide,  or  au- 
thority to  distrain  upon  the  said  messuage,  &c.,  or  any  part  thereof^ 
or  to  authorize  or  direct  the  said  distress :  by  means  of  whidi  said  several 
premises  the  plaintiff  was  forced  and  obliged  to,  and  did,  to  wit,  on  the  8th 
of  January,  1845,  pay  to  the  said  P.  £•  Dover  a  large  sum  of  money,  to  wit, 
the  sum  of  662.,  for  the  damages  recovered  in  the  said  action  of  replevia, 
and  interest  thereon,  and  for  the  costs  and  expenses  of  issuing  certain  writs 
of  execution  against  the  goods  of  the  plaintiff;  and  the  plaintiff  was  also,  by 
means  of  the  premises,  put  to  great  inconvenience,  and  sustained  great  loss, 
and  was  unable  for  a  long  time  to  attend  to  his  necessary  affairs  and  business, 
Dover  haying  issued  a  writ  of  co.  sa.  against  him  upon  the  said  judgment, 
and  threatened  and  endeavoured  to  arrest  and  imprison  him  thereon,  &c. 

Pleas — first,  not  guilty — ^secondly,  that  the  defendants  did  not,  nor  did 
eitherof  them,  request  the  plaintiff  to  seize  or  distrain  the  goods  and  chattels 
then  being  on  the  said  messuage,  &c.,  as  bailiff  of  the  defendant  Jane,  nor 
did  they  or  either  of  them  retain  or  employ  him  as  such  bailiff,  modo  etform 
—thirdly,  that  the  plaintiff  did  not  seize  or  take  as  a  distress  the  said  goods 
and  chatteb  in  the  declaration  in  that  behalf  mentioned,  modo  ttformL 

The  cause  was  tried  before  Alderson,  B.,  at  the  last  spring  assizes  for 
Surrey.  The  facts  that  appeared  in  evidence  were  as  follow : — The  plain- 
tiff, a  broker,  was,  on  the  25th  of  October,  1842,  employed  to  distrain  for 
arrears  of-rent  alleged  to  be  due  to  the  defendant  Jane  Bell  in  respect  of  the 
Bose  and  Crown  public  house,  Clare  Court,  Clare  Market.  The  distress- 
warrant  was  filled  up  by  the  plaintiff,  and  signed  by  Mrs.  Bell  and  handed 
*9541  ^^^  ^^  ^^^  plaintiff  in  the  presence  of  *her  husband,  and  the  latter 
personally  interfered  in  the  distress.  The  distress  having  been 
made,  the  tenant  replevied ;  and  the  present  plaintiff^  lat  the  request  of  Mr. 
Bell,  and  by  Bell's  attorney,  (who  stated  that  he  looked  only  to  Bell  for  his 
costs,)  defended  that  suit,  and  had  a  verdict  against  him,  and  was  ultimately 
compelled  to  pay  the  costs,  amounting  to  66/.  It  was  admitted  that  the 
legal  estate  in  the  premises  on  which  the  distress  was  made,  was  in  the 
trustees  under  Mrs.  BelPs  marriage*settlement,  and  that  this  fiict  was  not 
communicated  to  the  broker  at  the  time  the  warrant  to  distrain  was  gives 
to  him. 
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»  The  learned  judge  left  it  to  the  jury  to  say  whether  there  was  any  false, 
or  fraydalent  representation  in  the  mere  omission  to  state  that  the  property 
was  in  settlement  when  the  plaintifi*  was  employed  to  distrain.  The  jury 
thought  there  was  not:  whereupon  the  judge  (a)  directed  a  rerdict  to  be 
entered  for  the  defendants  on  the  first  issue,  and  for  the  plaintiff  on  the  se- 
cond and  third  issues — it  being  agreed,  that,  if  the  court  should  think  the 
mere  omission  to  state  that  the  property  wa^  n  settlement  when  signing  the 
warrant,  constituted  a  false  representatior.,  and  that  falsehood  without  fraud 
was  sufficient  to  entitle  the  plaintiff  to  a  rerdict  of  not  guilty,  the  verdict 
should  be  entered  for  him  upon  that  issue  also,  damages  66/. 

CfttfnneU,  Seijt.,  in  Easter  term,  obtained  a  rule  nisi  accordingly.  He 
cited  Humpkrys  v.  Pratt y  5  Bligfa.  N.  S.  164, 2  Dow.  &  Clark,  288;  Evam 
T.  CoUinSy  6  Q.  B.  804 ;  CoUins  v.  Evans^  5  Q.  B.  820 ;  ^damson  v.  Jar^ 
pis,  4  Bingh.  66,  12  J.  B.  Moore,  241 ;  Gre$fum  v.  Padan,2C.  fc  P.  540; 
WUliamson  v.  Mlison,  2  East,  446 ;  *Braum  ▼.  Edgingtony  2  Mann.  r*95g 
at  Gr.  279,  2  Scott,  N.  R.  496 ;  Betts  v.  OMmg,  2  A^.  k  E.  57,  ^ 
4  Nev.  &  M.  64 ;  and  TcpUs  v.  Grane,  5  New  Cases,  636, 7  Scott,  621. 
.  Talfowrdy  Seijt.,  showed  cause,  {b)  There  was  no  evidence  of  any  fiadse 
representation  made  by  Mr.  Bell :  and  the  action  is  not  brought  for  any  sup- 
posed false  representation  by  the  wife  alone.  If  the  husband  participated 
at  all,  the  wife  is  improperly  joined.  In  Weall  v.  King,  12  East,  452,  upon 
a  declaration  in  case  alleging  a  deceit  to  have  been  practised  iipon  the 
plaintiff  by  means  of  a  warranty  made  by  two  defendants,  upon  a  joirU  sale  to 
liim  by  both  of  sheep,  their  joint  property,  it  was  held  that  the  plaintiff  could 
not  recover  upon  proof  of  a  contract  of  sale  and  warranty  by  one  only  as 
of  his  separate  property — the  action,  though  laid  in  tort,  being  founded  on 
the  joint  contract  alleged.  Lord  Ellenborough  said :  «  The  declaration 
alleges  the  deceit  to  have  been  effected  by  means  of  a  warranty  made  by 
both  the  defendants  in  the  course  of  a  joint  sale  by  them  both  of  sheep,  theb 
joint  property.  The  joint  property  thus  described  is  the  foundation  of  the 
joint  warranty  laid  in  the  declaration,  and  essential  to  its  legal  existence 
-and  validity :  and  it  is  a  rule  of  (aw  that  the  proof  of  the  contract  must  coiw 
respond  with  the  description  of  it  in  all  material  respects:  and  it  cannot  be 
questioned  that  the  allegation  of  a  joint  contract  of  sale  was  not  only  ma- 
terial, but  essentially  necessary  to  a  joint  warranty  alleged  upon  record  (o 
have  been  made  by  the  supposed  sellers,  by  whatever  circumstances,  and 
in  whatever  action,  be  the  same  debt,  assumpsit,  or  tort,  the  allegation  of  a 
.  contract  becomes  necessary  to  be  *made ;  and  such  allegation,  or  rvoRg 
any  part  of  it,  cannot  (as  here  it  certainly  cannot)  be  rejected  as 
mere  surplusage :  such  allegation  requires  proof  strictly  corresponding  there- 
with :  it  is  in  its  nature  entire  and  indivisible,  and  must  be  proved  as  laia 
in  all  material  respects."     [Maitle,  J.     There,  the  contract  was  the 

(«)  Who  reported  thet  he  egraea  with  the  joiy. 

(^}Tbe  case  wee  eifued  la  Trinitj  term,  befbie  Tiiidal,  C.  J.,  end  ColtoMn,  Keak,  sai 
tJneeweD,  Js. 
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fcaadahonof  tiiA  actkuk]  Thi»  i«,  in  sulMtaiicey  an  action  npon  apromifle 
to  indemnify;  as  in  Mamaon  ¥.  Jarmsj  TbfiUs  ▼•  Gwmm^  and  BdU  t. Oft- 
Mm •  The  proof  given  at  the  trial  clearly  was  not  suflbnent  to  siistaiii  fht 
action :  the  plaintiff  should  have  diown  that  Mrs.  Bell  made  a  representadoa 
that  was  felse  to  her  own  knowledge^  as  in  Humphrys  v.  PraU.  The  wife 
had  no  power  to  retain  the  plaintiff  to  make  the  distress ;  and  there  wai  no 
evidence  that  he  was  retained  by  the  husband.  [Maitle,  J.  The  hoAaad 
was  present  when  the  warrant  was  signed  and  handed  over  to  the  broker« 
He  clearly  was  a  party  to  whatever  representation  was  made.] 

Channelly  Serjt^  (with  whom  was  Ptt^tdwff^)  in  support  of  the  rak. 
There  can  be  no  doubt  that  husband  and  wife  may  be  sued  joindy  fer  a 
for^  committed  by  both :  Keywofih  v.  Wl,  3  B.  &  Aid.  685;  Vinev.  Amhp 
derr,  4  New  Cases,  96,  6  Scott,  359.    Hampkrffi  v.  PraU  is  expressly  is 
p<mit.    There  the  sheriff  having,  upon  the  representation  of  the  plaintiff  ia 
a  suit,  seized  goods  under  a  Jl,  fa.  as  belonging  to  the  defendant,  and  da> 
mages  having  beeq  recovered  against  the  sheriff  by  a  third  person  elaiamig 
the  goods — it  was  held  that  an  action  upon  the  case  lay  at  the  suit  of  tte 
sheriff  for  the  false  representation:  and  a -declaration  stating  such  a  ease, 
without  any  averment  of  fraud  in  the  representation,  or  knowledge  of  As 
falsehood,  was   heU  good  upon    motion  in  arrest  of  judgment.    In 
^gg^<l    *Evani  v.  Colttu,  a  sheriff  declared  in  case,  for  that  the  defeadaats, 
being  attorneys  of  P.,  who  had  sued  out  a  ca,  sa.  against  J.  W*} 
and  the  sheriff  having  in  custody  (under  another  ca.  $a.)  another  J.  W.> 
who  was  entitled  to  his  discharge,  the  defendants,  well  knowing  the  pr&> 
mises,  falsely  represented  to  the  sheriff  that  the  last-mentioned  J.  W.  was 
the  J.  W.  against  whom  P.'s  writ  had  issued;  by  means  whereof  the  de- 
fendants caused  the  sheriff  to  detain  die  J.  W.  who  was  in  his  custody,  for 
which  the  last*mentioned  J.  W.  sued  the  dieriff,  and  he  paid  money  by 
way  of  compromise.    The  defendants  pleading  not  guilty,  evidence  was 
given,  for  the  sheriff,  that  his  oflicer  delivered  a  note  to  the  defendants' 
managing  derk  in  P.'s  action,  describing  the  J.  W.  who  was  in  custody, 
-and  inquired  if  that  was  the  J.  W.  whom,  they  had  sued  on  behalf  of  P-; 
and  that  the  clerk  took  the  letter  into  the  office  where  the  defendants  were, 
and  afterwards  returned  and  told  the  officer  that  that  was  the  J.  W. ;  neither 
the  defendants  nor  the  cleric  at  that  time  knowing  the  contrary.    It «» 
held  by  the  court  of  Queen's  Bench,  that,  on  this  evidence,  the  jury  woe 
.warranted  in  finding  for  the  sheriff;  an  action  being  maintainable  for  the 
misrepresentation,  and  the  defendants  being  liable,  under  the  circumstaoGe^ 
for  the  misstatement  of  their  cleric.    Lord  Denman  there  said:  <<UpoB 
consideration,  we  hold  that  the  principle  of  Hnumphryu  r.  PmU  most  be 
applied  to  the  present  case.    One  of  two  persons  has  suffered  by  the  ooa- 
.duct  of  the  other.    The  sufferer  is  wholly  fi«e  from  biam^ :  but  the  party 
who  caused  his  loss,  though  charged  neither  with  fraud  nor  with  negligenoet 
must  have  been  guilty  of  some  fault  when  he  made  a  false  representadoa 
'  He  was  not  bound  to  make  any  statement,  nor  justified  in  mald^  any  lAick 
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ke  did  not  *know  to  be  (me :  and  it  is  ju8t  that  he,  not  the  party  r*Qgo 
whom  he  has  misled,  dioutd  abide  (he  eonflequenewof  hi*  wmmfBrn*  .  *' 
duct.  The  allegation  that  the  defendant  knew  his  repreaentation  to.be  fiJse 
18  therefore  immaterial:  without  it,  the  declaration  discloses  enough  to  mai» 
tain  the  action ;  and  nothing  that  goes  beyond  that  necessity  need  be  proved." 
The  obseriratbns  of  Best,  C.  J.,  in  Adatn$on  y.  Jarvis,  are  also  to  the 
pmrpose  and  most  material.  «<  Every  man,"  he  says,  <<who  employs 
another  to  do  an  act  which  the  employer  appears  to  have  a  right  to  autho* 
rize  him  to  do,  undertakes  to  indemnify  him  for  all  such  acts  as  would  be 
lawful  if  the  employer  had  the  authority  he  pretends  to  have."  And  that 
•case  is  mentioned  with  approbation  in  Belts  v.  Oiibins.  In  TopUi  r.  Grcms, 
TiNDAL,  C.  J.,  in  delivering  the  opinion  of  the  court,  takes  a  distinction 
between  matters  of  which  the  broker  has  the  means  of  informing  himself 
-and  those  of  which  he  cannot  be  supposed  to  have  any  means  of  obtaining 
a  knowledge.  If  there  be  any  objection  to  the  right  of  the  plamtiff  to  ie> 
cover  in  this  case,  it  could  only  be  by  motion  to  arrest  the  judgment 
[Cresswell,  J.  I  do  not  see  how  the  plaintiff  can  be  entitled  to  a  verdict 
•on  the  second  issue,  seeing  that  the  wife  could  not  retain  the  plaintiff  to 
make  the  distress.]  *  Cur.  ado.  vuli. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  the  plaintiff  declared  against  the  defendants  in  an  action  upon 
ttie  case  for  a  tarty  stating  in  the  declaration,  that  the  two  defendants  had 
represented  and  affirmed  to  the  plaintiff  that  the  defendant  Jane  was  lawfiiUy 
and  of  right-entitled  to  seize  and  distrain  the  goods  and  chattels  then  being 
upon  certain  premises,  for  certain  rent  which  the  defendants  falsely 
^represented  and  affirmed  to  the  plaintiff  to  be  due  to  the  defendant  r*Q5Q 
Jane ;  and  that  they  retained  and  employed  the  plaintiff  as  bailiff  to  ^ 
-distrain  for  the  rent:  and  the  declaration  then  stated  that  a  veidict  and 
judgment  bad  been  obtained  against  the  plaintiff  who  had  been  made  a 
defendant  in  a  replevin  suit,  the  amount  whereof  he  had  been  obliged  to 
pay ;  and  then  negatived  the  truth  of  the  affirmations  and  representations  of 
the  defendants. 

The  plea  of  not  guilty  was  pleaded  amongst  other  pleas ;  and,  at  the  trial 
of  the  cause,  before  my  brother  Alderson,  the  evidence  was,  that  Rawlinga 
got  a  blank  warrant,  and  filled  it  up,  and  Mrs.  Bell  signed  it  and  gave  it  to 
him,  and  that  she  made  no  representation  of  her  right  to  distrain,  other  than 
is  to  be  implied  from  signbg  the  warrant.  It  was  admitted  abo  that  the 
legal  estate  of  the  premises  was  in  the  trustees  of  Mrs.  Bell's  marriage  set- 
tlement. 

Upon  this  state  of  facts,  the  learned  judge  directed  the  jury  not  to  find 

for  the  plaintiff  on  that  issue,  unless  they  were  satisfied  that  &e  mere 

(Omission  to  state  that  the  property  was  in  setdement,  when  the  plaintiff  waa 

employed  to  distrain,  was  a  false  and  fitiudulent  representation ;  at  the  same 

'time  giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for  the  plaintiff  tat 

661.,  if  the  court  should  be  of  opinion  that  the  mere  ominioa  to  name  tiM 
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trusteesy  when  ngmng  the  warrant,  made  it  a  fake  repreaentalkm,  and  dMi 
(alaebood,  without  fraud,  was  sufficient  to  support  the  verdict 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  ftlsehood  of  Horn 
statement  was  sufficient  to  support  the  action,  although  it  was  made  withont 
any. intention  to  mislead,  and  without  any  kiK>wledge  of  its  fiilsehooil.  But 
it  seems  to  us  that  a  statement  false  in  fact,  but  not  false  to  the  knowledge 
•9601  ^^  ^^  ^^  making  it-^as  in  •Polkilly.  Walier,  3  B.  &  Ad.  1 14— 
nor  made  with  any  intention  to  deceive,  will  not  support  an  actioii, 
unless  from  the  nature  of  the  dealing  between  the  parties  a  contract  to  i 
demnify  can  be  implied.  In  this  case,  the  right  to  maintain  the  action 
upon  the  all^;ed  assertion  by  the  wife  that  she  had  a  right  to  distrain.  But 
there  could  be  no  retainer  of  the  plaintiff  to  distrain  given  by  the  wife,  nor 
any  contract  by  her  to  indemnify  him.  Her  representation,  therefore,  being 
made  honestly,  and  without  knowledge  of  its  &lsehood,(a)  was  not  suffi- 
cient to  give  a  right  of  action. 

.  The  phibtiff  has  endeavoured  to  get  out  of  the  difficulty  that  existed  as 
to  his  maintaining  an  action  on  the  implied  contract  to  indemnify,  by  de- 
claring in  iari:  but,  in  the  absence  of  any  such  contract,  we  think  it  was 
essential  to  the  maintenance  of  the  action  in  its  present  form,  that  the  false- 
hood of  the  representation  should  have  been  known  to  the  par^  making  it. 

We  think,  therefore,  the  direction  of  the  learned  judge  was  right,  and  the 
verdict  also  right ;  and  that  the  rule  for  entering  a  verdict  for  the  plaintiC 
must  be  discharged.  Rule  discharged. 

(a)  81m  kMW  UM/ac(t  which  mide  Um  npraMBtatkm  lain. 
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IVovar  Um  asuatt  a  landlovd  who  makaa  a  aeooiid  diatiwi  ibr  tba.  «aia  liot,  whan  ha  na||l 
have  taken  suffideDt  at  fint,  or  where,  haviog  taken  a  aufficient  diatreta  at  fint,  he  Tolontarilf 
abandona  it 

In  trover  for  hooaahold  fivnilara,  the  deCmdant  pleaded  thai  ha  took  the  sooda  m  a  dattaa 
lor  rant.  RepUcatioo,  that,  after  the  rent  became  due,  and  belbie  the  diatieai  in  the  plat 
mentioned,  the  defendant  took  goods  of  the  plaintiff  other  than  thoee  in  the  ooant  menliooed^ 
aa  a  diatraaa  for  the  arreara  of  rent,  the  said  goods  being  liable  to  a  diatieai  for  the  aaid  neot,  ani 
of  aafllKtent  ralne  to  aatiafj  it,  and  that  the  defendant  could  and  might  have  aatiified  Iht 
arrears,  dec.,  thereout,  yet  that  he  wrongfully  and  veiatioualy,  and  without  excuse,  leliiiBd 
and  neglected  ao  to  do,  dte. 

Md,  on  general  denramr,  a  good  anawer  to  the  pka;  for,  •■^**^*»g  the  not  to  nmaia  dvb 
atill  the  landlord  could  not  under  the  circumstancea  lawfiiUy  make  a  aeoond  distress. 

Rejoinder — that  the  goods  firrt  seized  were  not  of  sufficient  value  to  satisfy  the  arrears  of  real^ 
and  that  the  defendant,  balbra  tha  making  of  the  aecond  diatraas,  Uwibllyabamionodaad  fat 
an  end  Ui  the  firat,  and  withdraw  from  poasassion,  and  that  the  rent  ao  ilMimw^t*^  for  t^ 
mained  wholly  due  and  unsatisfied.  Surrejoinder — ^that  the  goods  and  chattels  in  the  reft- 
cation  mentioned  were  of  aufficient  value  to  aattsfy  tiie  arrears  of  rent  :— 
i  Hiidf  on  special  demofrer,  that,  if  the  mjoinder  eonld  be  read  ao  aa  to  nukm  the  inanirii  iiiaj 
of  the  goods  distrained  the  ground  for  abandoning  the  distress,  the  iverment  of  insufficieoqf 
Waa  material,  and  the  surrejoinder  traverafaig  it,  good ;  but  that,  if  it  could  not  be  ao  na4 
the  valoiadar  waa  bad,  by  naaoa  of  ita  not  ibewiiif  aay  lawful  gmmd  for  nlia^aiBlMif  Ihs 
firrt  distress,  and  taking  a  aeoond,  ao  aa  to  anawer  Uie  mfUera  al^ged  in  tha  rqdkatioa. 

To  a  count  in  trorer  for  household  furniture,  goods,  and  chattels,  lbs 
defendant^  amongst  other  pleas,  pleaded  as  follows : — 
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'  tto,  before  abd  at  the  time  of  the  committing  of  the  said  gHeranee  nk 
that  Goant  mentioaed,  and  during  all  the  time  daring  whieh  the  rent  di^- 
trained  for  as  thereafter  mentioned  was  accruing  due,  to  wit,  on  the  24th 
of  June,  1844,  and  for  a  long  time  beforej  to  wit,  for  half  a  year  befonJ 
that  day,  the  plaintiff  held  and  enjoyed  a  certain  messuage,  with  the  appnr*' 
lenances,  as  tenant  thereof  to  the  defendant,  under  and  by  virtue  of  a  cer-' 
lain  demise  thereof  before  then  made  to  the  plamtiff,  at  and  under  th# 
yearly  rent  of  561.,  payable  by  the  plaintiff  for  the  same  quatterly,  on  the 
SSttf  of  March,  *&c.,  in  eadi  and  etrecy  year  during  the  oontiniMttce  r«QgA 
of  the  said  demise,  by  even  and  equal  portions,  the  reversion  of 
aad  tn  the  said  messuage  during  all  the  time  aforesaid,  and  itiH,  belonging 
to  liie  defendant ;  that,  during  the  said  demise  aad  tenancy  and  before  Itie 
lime  of  the  committing  of  the  said  grievance  in  that  coutir  mentioned,  to 
wit,  on  the  34th  of  June,  1844,  a  large  sum  of  money,  to  wit,  2Sl.y  of  the' 
rent  aforesaid,  for  the  space  of  half  a  year  ending  on  the  day  and  year  last 
afeiesaid,  becnne  and  was  due  and  payable  from  the  plaintiff  to  the  defend* 
ant,  and  from  thence  until  and  at  die  tiatte  of  the  committing  of  the  said 
grievance  by  the  defendant  in  the  said  eount  mentioned,  rem<uned  and  con* 
tinued  due  and  in  arrear ;  and  the  defendant  afterwards,  and  whilst  the  said 
rent  so  remained  due,  in  arrear,  and  uiipaid  as  aforesaid,  and  during  the 
continuance  of  the  said  demise  and  tens|ncy,  to  wit,  on  the  day  and  year  in 
the  same  count  mentioned,  entered  into  and  upon  the  md  messuage,  the 
outer  door  thereof  being  then  open,  in  order  to  distrain  for  the  said  arreM 
of  rent,  and  did  then  and  there  distraip  the  said  goods  and  chattels  in  the 
same  count  mentioned,  then  being  in  apd  upon  the  said  messuage,  and  sub* 
ject  and  liable  ^o  such  distress,  as  aL-J  for  a  distress  for  the  said  arrears  of 
rent  so  due  and  owing  to  the  defendant  as  aforesaid,  and  as  the  defendant 
lawfully  might  for  the  cause  aforesaid ;  and  the  defendant  did  thereupon,  to! 
wit,  on  th^  day  and  year  last  aforesaid,  take  and  seize  the  said  goods  and 
ehattels,  and  in^Kunid  the  same,  as  a  distress  for  the  said  arreare  of  rent  so 
due  as  aforesaid,  as  he  lawfully  qaight  for  the  cause  aforesaid,  and  did 
thereupon  give  notice  to  the  plaintiff  of  such  distress,  and  the  canse  of  such 
taking ;  and  which  seizure  and  taking  of  the  said  goods  and  chattels  as 
such  distress  as  aforesaid,  was  and  is  the  said  grievance  m  the  said  last 
count  *mentbned,  and  whereof  the  plaintiff  had  above  complained  r^ggj' 
against  the  defendant — ^veri6cation.  ^ 

To  this  plea  the  plaintiff  replied,  that  after  the  arrears  of  rent  in  the  plea' 
mentioned  had  become  due  and  payable,  and  before  the  committing  of  the 
grievances  in  the  last  count  mentioned,  and  before  the  seizing,  taking,  or 
distraining  the  goods  and  chattels  in  the  last  count,  as  in  the  plea  men* 
tioned,  to  wit,  on  the  25th  of  June,  1844,  the  defendant  seized,  took,  and 
distrained  divers  goods  and  chattels  of  the  plaintiff,  other  than  the  goods 
and  chattels  in  the  last  count  mentioned,  that  is  to  say,  the  goods  and  chat* 
tela  in  the  first  count  mentioned,  as  a  distress  for  the  said  arrears  of  rent  in 
die  plea  mentioned|  the  last-mentioned  goods  and  ehattels  then  bemg  ir 
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«ld  upon  the  taid  inessui^,  with  the  spportenancefli,  and  dien  bda|;idijict 
and  Ibblie  to  a  distress  for  the  said  arrears  of  rent,  and  of  soflBcieot  Tdueto' 
sttisfy  the  said  arrears  of  rent»  and  the  costs  and  charges  of  the  same  di^ 
tress,  and  the  applraisement  and  sale  thereof;  and  the  defendant  thai  couli 
and  might  and  oug^t  to  have  fully  paid  and  satisfied  the  said  aman  of 
lent,  and  the  costs  and  chaiges  of  the  said  distress,  the  amnaisemeot  sad 
sale  thereof,  out  of  and  with  the  last«mentioned  goods  and  chattels ;  jtl  die 
defendant,  wronfffMy  and  vexoHcusly^  and  wUhout  any  cause  or  excuse^  re- 
fused and  neglected  so  to  do,  and,  after  making  the  distress  in  the  rrplica- 
Gon  mentioned,  for  the  said  arrears  of  rent,  on  the  last-mentioned  goodtaad 
fhattels,  to  Wit>  at  the  said  time  when,  &c.,  and  in  the  same  count  bcs> 
lioaed,  of  bis  own  wrong  vexatiousiy  seized  and  took  the  goods  and  dnt- 
Ids  in  the  same  count  mentioned,  and  converted  and  disposed  tbeisof  to 
hi$  own  tise,  in  manner  and  fpnn  as  the  plaintiff  bad  above  thereof  eoi» 
plained  against  him — verification. 

*9641  R^oinder,  that  the  goods  and  chattels  so  seized,  ^tabea,  sad 
distrained  as  in  the  replication  mentioned,  before  tbe  making  of  tkt 
said  distress  in  tbe  plea  mentioned,  w^re  not  of  sufficient  value  to  satisfy  the 
laid  arrears  of  rent;  that  the  defendant  afterwards,  and  before  the  oialdog 
•f  the  distress  in  the  plea  mentioned,  to  wit,  on  tbe  said  2§ih  of  June,  1844, 
lawfully  abandoned  and  put  an  end  to  the  said  distress  in  the  replicatioB 
ift^tioned,  and  withdrew  from  the  possession  of  the  said  goods  and  chat* 
leb  seized,  taken,  and  distrained  under  tbe  same,  and  did  not  at  any  tiflK 
«dl  or  dispone  6f  tbe  said  goods  and  chattels,  or  any  part  thereof,  under  tbe 
said  distress,  and  that  the  rent  so  distrained  for  as  in  the  plea  mentioned,  at 
tbe  time  of  tbe  making  of  the  distress  in  the  .plea  mentioned,  remained  and 
was  wholly  unpaid  and  unsatisfied ;  and  so  the  defendant  farther  said  thit 
hie  did  not  of  his  own  wrong  vexatiousiy  make  the  distress  in  tbe  plea  meo- 
lioned — verification. 

.  Suniejoinder,  that  the  goods  and  chattels  seized,  taken,  and  distrained  as 
in  th^  replication  mentioned,  were  of  sufficient  value  to  satisfy  the  aaid 
akffeartf  of  rent,  in  manner  and  form  as  in  the  replication  alleged—rconclod- 
ing  to  the  countiy. 

:  iSpecial  demurrer,  assigning  for  causes,  that  the  surrejoinder  took  iasae 
npoo  imtnaterial  matter,  and  raised  an  immaterial  issue,  namely,  whether 
ihe  goods  and  chattels  therein  mentioned  were  of  sufficient  value  to  satisfy 
Ihti  said  arrears  of  rent ;  that  the  surrejoinder  did  not  trarerse,  or  eoafas 
and  avoid,  tbe  material  allegations  in  the  rejoinder,  imroely,  that  tbe  de^ 
imdant  lawfully  abandoned  and  put  an  end  to  the  said  distress,  and  with- 
drew, tcoih  the  possession  of  the  said  goods  and  chattels,  and  did  not  sdl 
4nd  dispose  of  the  same,  and  that  the  said  rent  so  distrained  for,  at  dve  tisis 
^9651  ^^  ^^^  making  of  the  distress  in  the  plea  mentioned,  remaihed  ^vA 
was  wholly  unpaid  and  unsatisfied ;  and  that  the  sunejoinder  «s 
an  other  nespects  insufficient,  &c. 
rJoind^  in  deinurrer. 
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*  Jh^(mrd^  Serjt,  in  support  or  the  demurrer,  {a}  Tlie  isuirejoinder  is 
jclearly  bad,  as  taking  issue  upon  an  iminaterial  fact.  The  mere  taking  of 
•m  dislxesSi  vhich  is  subsequently  abandoned ,  is  no  answer  to  a  second  dW* 
treas :  it  is  no  satisfaction  of  the  rent.  This  was  expressly  decided  in  Lear 
T.  Edmonds^  1  B.  &  Aid.  157|  where  Abbott,  J.,  said:  <<It  is  not  eren 
aTeired  that  the  goods  were  liable  to  the  distress :  but,  supposing  the  goods 
liablci  one  of  three  things  must  have  happened ;  either  they  must  have  been 
sold,  or  they  must  have  been  detained  until  this  time,  or  they  must  have 
been  relinquished.  If  the  goods  have  been  relinquished  at  the  request  of 
.the  party,  then  the  distress  would  not  operate  as  a  bar.  As  to  the  cave 
.cited,  (A)  that  does  not  apply :  there,  the  plea  showed  Aat  the  debt  was 
.satisfied  by  taking  the  body,  m  execution  under  the  ceL,  sa, ;  but  the  mere 
detaining  of  goods  is  not  a  satisfiiction."  Ungham  v.  Warren^  2  Brod.  4 
B.  36,  4  'J,  B.  Mooie,  409,  and  Hudd  v.  Ravenar^  2  Brod.  k  B.  662,  5  i. 
B.  Moore,  542,  are  to  the  same  efiect.(c) 

Gaselee,  Seijt.,  contra.(iQ  The  cases  of  Lear  v.  Edmandi^  lingham  t. 
Wamn^  mdHudd  v.  Rtwen^^  though  ^apparently  strong  authori*  «ggg 
ties  for  'die  defendant,  will  be  found  on  examination  to  have  been 
somewhat  hastily  determined :  the  two  latter  rest  entirely  upon  the  former, 
•the  reasons  for  the  decision  of  which  axe  not  very  satisfactory.  In  Wil- 
.Ibms's  8aundenf,(e)  it  is  said,  that,  <<  regularly,  at  ibe  common  law,  wheie 
there  is  an  entire  duty  or  rent  due,  a  man  should  dbtrain  for  the  whole  at 
once,  and  not  for  part  at  one  time  and  part  at  another ;  for  that  would  be 
oppfessive  and  illegal ;  and,  therefore,  if  he  distrains  a  second  time  for  the 
aame  thing,  he  ought  to  show,  that,  at  the  time  of  taking  the  first  distress, 
.thece  was  not  sufficient  on  the  premises,  or  that  he  had  mistaken  the  value, 
.and  that  the  first  distress  was  only  of  such  a  value ;  otherwise  the  second 
distress  will  be  bad.^'  This  shows  that  die  sufficiency  of  the  first  distress 
is  a  material  fact  The  words  of  the  statute  17  Car.  2,  c.  7,  s.  4,  vrhic^ 
authorizes  a  second  distress,  are — where  the  value  of  the  cattle  distrained 
shall  not  be  /c^nd  hy  the  jury  to  be  to  the  full  value  of  the  arrears  distrame^ 
/or,  the  party  to  whom  such  arrears  were  due,  his  executors  or  administra- 
.tors,  may,  from  time  to  time,  distrain  again  for  the  residue  of  the  arrears. 
In  WalUs  v.  SaviU,  2  Lutw.  .1582^  ^he  second  distress  was  holden  unjustifi- 
able, •<  because  both  distresses  were  taken  for  one  and  the  same  rent,  and 
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[m)  The  argQiMiit  iodk  pbee  in  E«ter  term  laiC,  befora  TindaJ,  C.  J.,  ud  Ooltonn,  Cwm^ 
•BdErteyJi. 

(6)  Bobmum  w,  CUyUm,  Cro.  Oar.  940.  (r)  And  wee  Len  ▼.  Wright^  I  D.  &  R.  301.  * 

(iQ  The  pointe  merke4  lor  ergum^nt  on  the  pert  of  4he  pleintiff  wero— -I.  That  Uie  rania-. 
join4er  takee^MM  on  the  only  nuiteful  iwt  stated  in  the  Rjoindei^^the  inenflJcJcncy  of  the 
first  distress  being  the  only  circfimstaoce  stated  which  oould  justify  taking  the  second.  8.  That 
the  sti^toinents  in  4he  rejoinder  not  traversed  hy  the  surrgotnder,  are  immaterial,  and  do  not 
mdsortie  Ihe  taking  of  m  second  distress.  8.  That,  although  it  was  kwful  for  t}io  defendant  te 
:abepdon  the  firstdistmeii  itdqee  not  Mlowthat  be  ha^  any  right  to  take  •  second.  4.  Tbiit.it 
doee  not  appear  that  the  defendant  teetered  the  goode  taken  onder  the  first  distress,  to  IIm 
p^tifi 

/«>. L  WmsL  8atmd..S0l  a,  ii./(V),  cUiiig  Sir  F.  Hooi^  7»  pL  Ifi ;  BM^  t.  Cku^ftm, 
iBotf.fiSa;  TraUuT.Satt2^SLatw.  IfiSS.     ^  ' 
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it  was  the  lessor's  folly  that  be  had  not  taken  a  sufficient  distress  at&sL" 
^9671    '°  JitickinM  v.  Chamhertj  1  Burr.  589,  Lord  Mansfield  sayt|  <<! 
*man  who  has  an  entire  duty  shall  not  split  the  entire  sam,  aod 
distrain  for  part  of  it  at  one  time,  and  for  other  part  of  it  at  another  time, 
and  so,  Mies  qwMn^  for  several  times ;  for  that  is  great  oppression.^  So, 
in  Cro.  EHz.  13,  (a)  it  is  said,  that,  <<  if  one  taketh  trap  pdU  distress  far 
rent,  and  after  taketh  another  distress  for  the  same  rent,  this  not  good;  for, 
he  cannot  avow  two  distresses  for  the  same  rent ;  for,  it  was  his  folly  that 
he  took  not  a  better  distress  at  the  first.    But,  fiote,  in  the  Abridgmeot  of 
the  Assizes,  it  is  said,  that,  if  there  be  not  sufficient  distress  when  he  (b- 
trained,  he  may  distrain  again.''    SMM  t.  Gsodioyn,  4  B.  &  Ad.  413,  aod 
Lear  r.CaldecMf  4  Q.  B.  1123,  show  diat  case  or  trespass  will  lie  for  bhp 
liciously  distraining  a  second  time,  idiere  a  suffident  distress  had  prenoosif 
been  made  for  the  same  rent,  and  voluntarily  abandoned.   Lear  v.  fdmosA 
was  an  action  for  use  and  occupation ;  and  it  may  reiy  well  be,  (ht  tk 
landlord,  by  voluntarily  abandonbg  &e  distress,  deprives  himself  of  his 
sttmmaiy  remedy,  and  yet  does  not  forfeit  the  rent.    Here,  the  defeodaot, 
by  his  course  of  pleading,  has  made  the  sufficiency  of  the  first  distress  a 
material  foct :  and  that  distinguishes  Lear  v.  Ednumdtf  and  the  tiro  cases 
that  depend  upon  it,  Stem  the  present  case.    In  Va^per  v.  EddaweSj  1  Loid 
Haym.  719,  1  Salk.  248, 11  Mod.  21, 12  Mod.  658,  in  trespass  for  break- 
ing the  plaintiff's  close,  and  depasturing  his  grass  with  cattle,  &c.,  riz., 
par^nB^  &c.,  as  to  all  the  trespass  except  with  one  hog,  the  defendant  pleaded 
not  guilty,  and,  as  to  that,  he  pleaded  in  bar  that  the  plamtiff  distrained  tbe 
said  hog  then  damage  feasant,  and  impounded  it  in  the  conunon  pound  of 
the  manor,  fwmine  disirictionU^  &c.    The  plamtiff  replied,  confessio;  tbe 
distress  and  the  impounding,  that  the  hog,  without  the  assent  of  tbe  plain* 

*9681    ^^^'  ^^^P^^  ^^^  ^^  ^^^  ^^  pound,  the  plamtiff  mtfunc  ei  *adhie  not 
-'    being  satisfied  for  tbe  said  damage.    Upon  demurrer,  it  was  beld 
by  Holt,  C.  J.,  and  Torton  and  Powys,  Js.,  against  the  o|Hnion  of 
Gould,  J.,  that  tbe  defendant  was  entitled  to  judgment,  «  because  it  did 
not  appear  that  the  hog  escaped  by  the  defoult  of  the  defendant;  for,  pe^ 
haps  it  escaped  by  a  ftult  in  the  pound ;  and  it  would  be  very  hard  tbat  tbe 
defendant  should  lose  his  pig,  and  also  make  other  satisfaction  to  tbe  phb- 
tiff  for  the  damage  done  by  it.''    That  is  almost  decisive  of  the  questioiL 
If  the  defendant  had  the  means  of  satisfying  himself  for  the  rent  do^  J^ 
prope<*ly  lies  on  him  to  show  why  he  has  not  done  so.    The  allegation  tia- 
versed  was  cleaily  material.    [Tihdal,  C.  J.    There  can  be  no  doubt  tbat 
the  tenant  has  his  remedy  for  the  double  distress :  but  the  question  is» 
whether  he  may  bring  trover,  and  so  deprive  the  landlord  of  all  reaiedjfof 
the  recovery  of  the  rent]    The  real  question  is,  whether  it  is  competent  to 
*n  landlord  to  distrain  again,  for  the  same  rent,  goods  that  have  abeady  been 
'seized  by  him  and  voluntarily  abandoned. 
.    ^hj^^wfirfy  Serjt,  in  reply.  The  question  is,  whether  the  mere  Actof^ 

{«)  Aaon/moas 
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landlcird  having  mtide  a  previous  distress  for  the  same  rent,  ^ich  distress 
^  has  lawfully  abandonedy  renders  him  liable  to  be  sued  in  trover  for  a 
second  seizure*  No  case  has  been  cited  that  at  all  goes  that  length.  [Tin- 
sal,  C«  J.  The  older  authorities  seem  to  show  such  a  course  to  be  uii« 
lawful.    See  Comyn's  Digest,  title  Distress^  (A.  1.)         GW.  adv.  vuU. 

TiVDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  on  the  case.  The  last  count  of  *the  declara^  r*969 
tion  was  in  trover  for  a  quantity  of  household  furniture  and  other  ^ 
goods  and  chattels.  The  defendant  pleaded  several  pleas,  the  last  of  whiqb 
stated,  that  the  plaintiff  was  tenant  to  the  defendant  of  a  certain  messuage 
vrith  the  appurtenances,  under  a  demise  made  to  the  plaintiff  at  the  yearly 
rent  of  561.,  payable  quarterly,  on  the  26th  of  March,  24tb  of  June,  29tb 
of  September,  and  26ih  of  December ;  that,  on  the  24th  of  June,  1844, 88^ 
of  the  rent  aforesaid,  for  half  a  year  ending  on  that  day,  became  due  and 
payable  from  the  plaintiff  to  the  defendant,  and  continued  due  and  in  ar* 
rear;  and  then  justified  taking  the  goods  as  a  distress.  To  this  plea  the 
plaintiff  replied,  that,  after  the  arrears  of  rent  in  the  plea  mentioned  bad 
become  due  and  payable,  and  before  the  committing  of  the  grievance  in  the 
declaration  mentioned,  and  before  the  taking  or  distraining  of  the  goods 
as  in  the  last  plea  menttioned,  to  wit,  on,  &c.,  the  defendant  took  and 
distrained  divers  goods  and  chattels  of  the  plaintiff  other  than  those  in  the 
last  count  mentioned,  as  a  distress  for  the  said  arrears  of  rent,  the  last-men^* 
tioned  goods  then  being  in  and  npon  the  said  messuage  with  the  appurte^- 
nances,  and  then  being  subject  and  liable  to  a  distress  for  the  said  arrears 
of  rent,  and  of  suflkiient  value  to  satisfy  the  said  arrears  of  rent,  ftc,,  and 
the  defendant  then  could  and  might  and  ought  to  have  fully  paid  apd  satis< 
fied  the  said  arrears  of  rent,  and  the  costs,  &c.,  out  of  and  with  the  sai4 
goods  and  chattels ;  yet,  the  defendant  wrongfully  and  vexatiously,  and 
without  any  cause  or  excuse,  refused  and  neglected  so  to  do^  and,  after 
making  the  said  distress  in  the  replication  mentioned  for  the  said  arrears 
of  rent  on  the  said  last*mentioned  goods,  A^c.,  at  the  said  time  when,  &c.t 
of  his  own  wrong,  vexatiously  seised  and  took  the  goods  and  chattels  in 
the  last  count  mentioned,  and  converted  them  to  his  own  use^  B^oinder, 
that  the  goods  and  chattels  taken  and  distrained,  as  in  *the  replica-  ■-•ova 
tion  mentioned,  before  the  making  of  the  distress  in  the  last  plen  '' 
mentioned,  were  not  of  suflBcient  value  to  satisfy  the  arrears  of  rent ;  and 
the  defendant  afterwards,  and  before  the  taking  of  the  distress  in  the  last 
plea  mentioned,  to  wit,  on,  &c.,  lawfully  abandoned  and  put  an  end  to  the 
distress  in  the  said  replication  mentioned,  and  withdrew  from  the  possessioii 
of  the  goods  and  chattels  taken  and  distrained  under  the  same,  and  did  not 
sell  or  dispose  of  them  under  the  said  distress ;  and  the  rent  distrained  for 
as  in  tfie  last  plea  mentioned,  at  the  time  of  making  the  distress  in  that  plea 
mentioned,  remained  and  was  whdly  unpaid  and  unsatisfied.  Surrejoinderi 
that  the  goods  and  chattels  in  the  repU/oation  mentioned  were  of  wfficieiii 
value  to  satisfy  the  said  arrears  of  rent,  as  in  the  replication  alleged.    To 
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fids  surrejoinder  tlie  defendant  demurred  speeMljty  ^n  the  grcNud  thtt  it 
took  issue  upon  an  immaterial  matter,  and  did  not  traverse  or  conieaiaiid 
avoid  tire  material  allegations  in  the  rejoinder,  riz.,  that  the  defendant  hw^ 
foHy  abandoned  the  first  distress  and  withdrew  from  possession,  aad  tte 
the  rent  remained  due. 

On  the  argument  before  us,  in  Easter  term  last,  it  was  conteaded,  b 
support  of  the  demurrer,  that  a  distress  taken,  and  abandoned  without  sile, 
did  not  satisfy  the  rent ;  and  that,  consequently,  the  landlord  was  not  liabld 
to  be  sued  in  trover  for  making  a  second  distress ;  and  dnt  it  was  not 
material  whether  the  goods  first  distrained  were  or  were  not  of  sufficient 
value  to  satisfy  the  arrears  of  rent,  if  the  distress  was  abandoned  before  nle, 
and  the  rent  remained  due :  and  Lear  v.  Edmonds^  1  B.  &  Aid*  157 ;  JLo^ 
ham  V.  fForrai,  2  Brod.  &  Bingfa.  36,  4  J.  B.  Moore,  409,  and  Hnid  r. 
itovenor,  S  Brod.  fc  Bingfa.  662,  6  J.  B.  Moore,  542,  were  cited  at  author 
^711  ^^^  ^^'  ^^^^  positions.  *0n  the  other  hand,  it  was  contended, 
''  •  that,  if  a  landlord  distrains  for  rent  arrear^  goods  suflbaent  to  satis^ 
that  rent,  and  wantonly  abandons  the  distress,  he  cannot  lawfi^ly  siake  a 
second  for  the  same  rent,  although  it  may  ijemidn  due ;  and  that,  for  soch 
second  distress,  he  may  be  sued  in  trespass  or  trover;  and,  ooaseqoeBtiyi 
if  the  defendant's  rejoinder  was  good,  that  could  only  be  on  the  ground 
that  the  sufiiciency  of  the  first  distress  was  material,  and  then  the  surrejouH 
der  musi  be  good  also:  and  Cro.  Eliz.  13; (a)  SmUk  v.  Ooorfisia, 4 B. fc 
Ad.  413 ;  Lear  r.  CaUecoU^  4  Q.  B.  123,  and  other  cnses,  were  relied  on. 

When  the  case  was  argued,  it  appeared  somewhat  difficult  to  reconcile 
all  the  decisions  that  were  brought  to  our  notice.  We  therefore  took  tiine 
to  look  into  them ;  and  now  we  are  of  opinion,  that,  upon  these  pleadingii 
pur  judgment  must  be  for  the  plaintiff. 

The  replication  is  a  good  answer  to  the  plea ;  for,  assuming  that  the  rest 
Remained  due,  not  having  been  satisfied  by  the  first  distress,  (and  the  ciae 
cfLearr.  Edmonds^  1  B.  fc  Aid.  157,  oertainly  did  not  go  beyood  ^} 
still  die  landlord  could  not,  under  the  cirenmstances  stated  in  the  ftpiica* 
tfon,  make  a  second  distress.    In  Com.  Dig.  DUtnu^  (A.  1,)  it  is  laid 
down  that  «<  a  man  cannot  take  two  distresses  for  the  same  rent,  for,  it  vii 
)H9  folly  that  he  did  not  take  sufficient  at  first.''    In  that  passagt)  tt  i* 
assumed  that  he  might  have  taken  sufficient  at  first :  in  this  refdicatun  it  s 
averred  that  he  did  take  sufficient  at  first.    Lord  Chief  Baron  Cobrsi 
refers  to  Moore,  7,  Cro.  Eliz.  13,  (which  was  cited  on  the  aigumeat,)  and 
Lutv^.  1536.    The  case  in  Moore  is  a  strong  authority  for  the  preseot  plain* 
tiff:  it  is  thus — <<  A  man  distrained,  for  10/.  rent,  due  at  Michaelmas  b« 
*d721    ^^'^^^'^i  certain  sheep  which  were  not  of  the  value  of  dOf.,  'and 
afterwards  distrained  for  the  residue ;  and  the  tenant  made  serenl 
teplevins.    The  question  was,  if  he  could  make  an  avowiy;  MostASOSr 
HmDE,  and  Habris — You  cannot ;  for,  the  distress  is  not  good ;  attd  it  is  tbf 
fi>l]y  of  the  lessor  that  he  would  so  distrain  in  the  fiisi  instanoe.  Mqsta00S 

-  (a)  hXkoAytofo^ 
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Recaption  lies  for  the  second  distress.   Brown:  If  a  man  be  in  arrear  of  lu| 
rent  €d  several  days^  and  takes  a  distress  for  one  day  at  one  time,  and  for 
iBOMher  day  at  another  time,  he  may :  but  it  is  otherwise  in'  the  case  at  bar.^ 
Tlie  case  of  WaUii  v.  SaviU^  2  Lutw.  1532,  is  an  authority  for  the  same 
position,  that  a  man  cannot  take  a  second  distress  for  the  same  rent,  when 
-he  might  tiave  taken  soflicient  at  first*    Nor  shall  we,  by  acting  upon  tb^ 
.authorities,  overrule  lingham  v.  Warren  or  Huid  r.  BavenKfr,    In  the  for- 
mer the  plaintiflf  declared  in  replevin  t  avowry  for  rent  arrear  t  plea  in  biir, 
that  the  defendant's  testator  for  the  same  rent  distrained  goods  and  chattfls 
of  suflicient  value  to  satisfy  it ;  and,  on  demurrer,  this  was  held  to  be  a  htA 
plea,  on  the  ground  that  <<  many  cases  are  supposable  in  which  the  taking 
m  Aifficient  distress  might  not  produce  a  satisfaction  of  the  rent,''  wbid»  is 
undoubtedly  true.     In  Hadd  v.  Ravenor^  also,  the  declaration  was  in  to* 
{Slevin,  the  avowry  for  rent  Arrear,  and  the  plea  tn  bar  alleged  a  former 
distress  for  the  same  rent,  and  that  the  defendant  might  thereby  have  pisid 
the  arrears  of  rent,  &c.,  but  neglected  and  omitted  so  to  do,  and  wrongfully 
and  vexatioualy  made  a  second  distress  for  the  same  rent.    The  plea  was 
held  bad,  on  die  authority  of  Leccr  v«  Edmonds  and  Lthgham  ▼.  H^rr^iv 
fThe  judgment  of  Richardsoxt,  J.,  shows  clearly  the  ground  of  the  deeisioai 
vvUj  that  the  former  distress  might  have  been  relinquished  in  kindness  to  thi 
tenant,  and  that  no  issue  could  have  been  taken  on  the  words  «<  neglected 
and  *omitted.'^    In  the  present  case  the  replication  go^s  much  fur-     r«M4 
ther,  and  says  that  the  defendant  vexatioosly,  and  without  any    '' 
cause  or  excuse,  refused  to  satisfy  the  arrears  of  rent  by  means  ^  the  fint 
distress.     We  do  not,  therefore,  at  all  impugn  those  cases,  by  holding  thid 
this  replication  is  good. 

.  It  remains  to  be  considered  whether  die  rejoinder  gives  any  Suficieal 
answer  to  the  replication.  The  rejoinder  alleges  that  the  goods  distl^ined 
in  Ike  first  instancy  were  not  of  sufficient  value  to  satisfy  the  arrears,  and 
that  the  defendant  afterwards  lawfully  abandoned  and  put  an  end  to  thil 
distress.  If  that  can  be  read  so  as  to  make  the  insufliciency  of  the  goodi 
distrained  the  ground  for  abandoning  the  distress,  the  averment  of  insttA«i 
ciency  is  material,  and  the  surrejoinder  traversing  it  is  good :  but,  if  it  ca*' 
fiot  be  so  read,  the  rejoinder  is  bad,  by  reason  of  its  not  showing  any  \vm^ 
All  ground  for  relinquishing  the  first  distress,  and  taking  a  second,  so  as  fei 
answer  the  mattera  alleged  in  the  replication.  In  either  view,  thereforSj 
die  plaintiff  is  entitled  to  judgment.  Judgment  for  the  plaintiff.    : 


J 
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To  debt  fog  mone^  hud  tnd  receive^  the  defcndsiit  pleaded*  that  e  cuitma  moe  ms  iM 
to  be  run,  end  tktt  an  illegal  game  called  a  lottery,  notauthoriied  bj  law  or  act  of  paxl» 
luent,  Waff  att  np  by  the  defendant  ibr  certain  tubeeribera  of  1/.  each,  (in  the  whole  amomit- 
2  Ing  to  165,)  to  be  paid  to  the  detad«it  under  regalatioiie  m  aohetattoa  ••  fbUeMi9-«lhil 
the  aubacriber  wheoe  name  should  be  diawn  out  of  a  box  nest  after  the  name  of  the  boiai^ 
(drawn  from  another  box,)  which  horae  should  be  placed  firat  in  the  race,  ahoold  be  eathWd  ts 
Moeive  from  the  defendant  lOOI.    The  plea  then  ^flrged  that  the  aabaeriptiedi  weft  |«id 
by  the  plaintiff  and  othen  lo  the  defendant,  and  that  the  plaintifi;  «nder  the  ngahtm 
'  'became  entiUed  to  the  lOOl.i^Hdd,  that  the  plea  diMloaed  a  transaction  within  the  prohh 
^  •  Ution  of  the  lottery  acts  10  &,  11  W.  3,  c  17,  and  4!t  G.  3,  c  119, 
0iid,  alsQ^  that,  aupfMMing  the  transaction  to  be  mon  properly  a  bet,  it  waa  an  iSegri  bst 
Heldf  also,  that  the  plea  was  good  in  form,  as  setting  np  illegality  of  eonsideratio^  by  slatole. 

« 

[ .  DuT,  for  lOOJ.  had  and  received  by  tbe  defesdast  for  Ibe  pUaliffVi 
ttie,  and  for  lOOJ*  due  upon  aa  account  stated* 
t  Tbe  defendant  pleaded, — ^firati  except  as  to  1/.,  parcel,&e.,  nerer  iadebtei 
i  Secondly,  as  to  99/.,  parcel  of  tbe  moneys  in  tbe  first  eovat  SMnMiedi 
^d  as  to  99J.y  parcel  of  tbe,  moneys  in  tbe  last  count  mentioned,  f Ai  mm 
fiima  being  other  and  diflferent  parcels  from  tbe  aforesaid  sum  of  l^f  psp* 
fd,  ftc.,  in  tbe  first  plea  mentuined,  and  therein  exceptcd)-«-tbst»  befas 
fbe  bamg  or  receiving  by  tbe  defendant  of  tbe  sua  of  money  in  the  M 
aount  mentioned,  and  before  tbe  said  statement  of  tbe  said  aceouat  and 
tbe  making  of  tbe  said  promise  in  tbe  declaration  mentioned,  a  certaio  net, 
\o  wit,  a  bone-race,  called  tbe  Derby  Stakes,  in  which  divers,  to  wit,  156 
horses  were  proposed  to  run,  was  about,  to  wit,  on  tbe  22d  of  May,  l84i| 
lo.be  run,  to  wit,  upon  a  certain  course  called  Epsom  Downs,  in  the  coub^ 
ff  Surrey :  that,  before  tbe  having  or  receiving  by  tbe  defettdaot  of  the  laid 
sum  of  money  in  the  first  count  mentioned,  or  any  part  thereof,  and  faefcit 
^g1    the  said  statement  of  the  *^said  account,  and  bebie  tbe  making  of 
j     .the  promise  in  tbe  declaration  mentioned,  to  wit^  on  tbe  20tbrf 
Februaiy,  1844,  a  certain  illegal  game  called  a  lottery,  not  autboiisd  by 
law  or  act  of  parliament,  was,  contrary  lo  tbe  form  of  the  statutes  io  sock 
•ftse  made  and  provided,  by  tbe  defendant  set  up,  kept  open,  and  apoaed 
to  be  played  and  drawn  at  by  lot,  at  and  in  a  ceitun  puUic^hoiise  and  iaiir 
called  and  known  by  tbe  name  or  sign  of  Tbe  George  and  Gate,  situiteio 
the  city  of  London,  under  and  subject  to  tbe  fellowtng  (atnoagst  other) 
terms,,  rules,  and  reguhtions,  that  is  to  say,  that  tbe  adventurers  sad  nih* 
bribers  m  and  to  tbe  sakl  game  might  consist  of  as  many  as,  but  not  » 
more  than  165  members, — ^tfaat  each  of  those  adventurers  and  sqbscriM 
should  contribute  and  pay  the  sum  of  1/.  for  his  playing  in  tbe  said  g»0^f 
and  the  chance  of  his  drawing  a  prize  therein, — that  the  said  contributioDS 
and  payments  should  be  made  to  tbe  defendant,  who  should  be  tbe  tret* 
surer, — that,  before  the  running  of  tbe  said  race,  the  name  of  each  one  of 
the  horses  entered  for  the  running  thereof,  should  be  put  on  a  sereial  aoa 
separate  card,  making  together  155  cards, — and  that  all  of  those  canto 
should  afterwards,  and  before  the  running  of  the  said  race,  be  placed  0  a 
box,  and  be  mixed  up  together  therein  in  one  general  mass, — and  dsattkr 
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aame  of  etich  one  of  the  several  persons  respectively  who  had  become  ad* 

y^nturers  in^  and  subscribers  to,  the  said  game,  should  be  put  on  a  several 

and  separate  card,  making  together  155  cards, — and  that  all  of  those  cards 

•bould  also,  before  the  running  of  the  said  race,  be  placed  in  another  box, 

and  mixed  up  together  therein  in  one  general  mass,— «and  that  before  the 

mnning  of  the  said  race,  two  disinterested  persons  should  draw  the  said 

cards  out  of  the  said  boxes,  in  the  following  manner,  that  is  to  say,  that 

one  of  those  two  persons  should  openly,  and  as  chance  ^should    rfqja 

direct,  first  draw  out  of  the  said  box  containing  the  cards  with  the     '- 

names  of  the  said  horses  so  put  thereon,  one  of  those  eards,  and  that  the 

Qlher  of  the  said  two  disinterested  persons  should  openly,  and  as  chance 

should  direct,  then  draw  out  of  the  said  other  box,  containing  the  cards 

with  the  names  of  the  said  adventurers  and  subscribers  put  thereon^  one  of 

those  cards, — ^and  that  the  said  two  disinterested  persons  should  continue 

drawing  in  that  manner  alternately,  openly,  and  as  chance  should  direct^ 

out  of  the  said  boxes,  the  whole  of  the  said  cards, — and  that  the  peraoa 

whose  name  was  on  the  card  drawn  out  of  the  said  box  containing  the 

cards  with  the  names  of  the  said  adventurers  immediately  succeeding  the 

drawing  of  the  cards  out  of  the  said  box  containing  the  said  cards  with 

ffae  names  of  the  said  horses  so  put  thereon  aforesaid,  on  which  card 

was  put  the  name  of  the  horse  that,  on  the  running  of  the  said  race^ 

should  be  placed  by  the  person  who  should  be  the  judge  of  the  sai4 

race,  as  the  winner  thereof,  should  win,  and  after  the  mnning  of  the  said 

lace  be  entitled  to  receive  from,  and  be  paid  by  the  defendant,  the  prizs 

or  sum  of  100/.,  out  of  the  money  so  to  be  subscribed  and  deposited  witb^ 

$nd  paid  to  the  defendant,  as  treasurer  as  aforesaid,  contrary  to  the  form 

of  the  statutes  in  such  case  made  and  provided  ;  that,  the  said  illegal  gamer 

having  been  so  set  up,  kept  c^n,  and  exposed  to  be  played  and  drawn  at 

in  manner  aforesaid,  the  plaintiff  and  divers,  to  wit,  134  other  persona^ 

afterwards,  to  wit,  on  the  Slst  of  February,  1844,  and  on  divers  other 

days  and  times  afterwards,  and  before  the  drawing  of  the  said  game  at 

thereinafter  mentioned,  according  to  the  said  terms,  rulea,  and  regulatiooa^ 

became,  and  were  respectively  adventurers  in,  and  subscribers  to^  the  said 

game,  to  the  amount  of  the  said  sum  of  1/.  each  ;  and  they  then,  as  aueb 

adventurers  and  subscribers,  contributed  and  paid  *tfae  said  sum    r^mj 

of  1/,  each,  and  the  amount  of  the  sums  so  contributed  and  paid    '- 

to  them  as  aforesaid,  came,  altogether,  to  the  sum  of  155/.,  and  the  samt 

were  m  pursuance  of  the  said  terms,  rules,  and  regulations,  on  the*  said 

days  and  times,  paid  to,  and  received  by  the  defendant,  as  such  treasurer 

as  aforesaid  :  that  afterwards,  and  before  the  running  of  the  said  race,  t# 

wit,  on  Ihe  6th  of  April,  1844,  in  pursuance  of  the  said  terms,  rules,  and 

regulations,  and  in  furtherance  of  the  said  iHegal  game,  the  name  of  ead> 

one  of  the  horses  entered  for  the  running  of  the  said  race  was  put  on  a 

>several  and  separate  card,  makmg  together  155  cardS|  and  all  of  thos<$ 

^ds  were  then  placed  in  ?i  box,  and  mixed  up  together  therein  in  oM 
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geirera}  mass,  and  the  name  of  the  plaintifT  and  of  each  one  of  the  sad 

tfereral  other  persons  who  had  become  adventurers  in,  and  subscribers  to 

ftie  said  game,  was  then  also  put  on  a  several  and  separate  card,  maldof 

together  155  cards,  and  that  all  of  those  cards  were  then  placed  in  another 

6ox  and  mixed  up  therein  in  one  general  mass :  that,  in  pursuance  of  the 

said  terms,  rules,  and  regulations,  and  in  furtherance  of  the  said  illegal 

game^  afterwak'ds,  and  before  the  running  of  the  said  race,  to  wit,  on  the 

4ay  tmd  year  last  aforesaid,  two  disinterested  persons,  whose  names  were 

to  the  defendant  unknown,  then  respectively  drew  the  said  cards  respect* 

hiiy  out  of  the  said  boxes,  in  the  mariner  and  form,  and  according  to  Ae 

tenns,  rules,  and  regulations  aforesaid,  that  is  to  say,  one  of  those  two  pe^ 

sons  then  openly,  and  as  chance  directed,  first  drew  out  of  the  said  bor 

containing  the  cards  with  the  names  of  the  said  horses  so  pat  thereon  as 

aforesaid,  one  of  those  cards,  and  the  other  of  the  said  two  persons  then 

•penly,  and  as  chance  directed,  drew  ont  of  the  said  other  box  containing 

Ae  cards  with  the  names  of  the  plaintiff  and  the  said  other  adventurers  m, 

*^S\    ^^^  subscribers  to  the  said  game,  put  thereon,  *one  of  those  cards, 

^    and  the  said  two  disinterested  persons  then  continued  drawing  iff 

ftat  manner  alternately,  openly,  and  as  chance  directed,  out  of  the  said 

boxes,  the  whole  of  the  said  cards ;  and,  on  that  occasion,  one  of  the  said 

two  disinterested  persons  then  drew,  openly,  and  as  chance  directed,  oat 

of  the  said  box  containing  the  said  cards  with  the  names  of  the  said  horses 

diereon,  according  to  the  said  terms,  rules,  and  regulations,  a  card  with  Ae 

name  of  a  horse  thereon,  to  wit,  a  horse  called  Running  Rein,  which  had 

been  and  was  proposed  and  entered  to  run,  and  was  about  to  run  the  said 

raccj  and  then  immediately  succeeding  such  drawing,  the  said  other  disifl«' 

ferested  person  drew  out  of  the  said  box  containing  the  cards  vrith  ttie 

names  of  the  plaintiff  and  the  said  other  adventurers  in,  and  subscribers 

to  the  said  game,  according  to  the  said  terms,  rules,  and  regulations,  s 

card  with  the  name  of  the  plaintiff  thereon ;  contrary  to  the  form  of  die 

statute  in  such  case  made  and  provided :  that  afterwards,  and  before  the 

commencement  of  the  suit,  to  wit,  on  the  15th  of  May,  1844,  the  aforesaid 

race  was  run,  and  the  said  horse  called  Running  Rein,  whose  name  wss 

t>ut  on  the  said  card  so  drawn  as  aforesaid,  was  on  the  running  of  the  said 

face  placed  by  one  Clark,  the  person  who  was  the  judge  of  the  said  race, 

as  the  winner  thereof,  whereby  the  plaintiff,  according  to  the  said  terms, 

iand  rules,  and  regulations  of  the  said  illegal  game,  became,  and  was  en* 

titled  to  receive  from,  and  be  paid  by  the  defendant,  the  said  sum  of  ItW., 

out  of  the  moneys  so  subscribed  and  deposited  with,  and  paid  to  the  de* 

feiidant  as  aforesaid :  that  the  said  sum  of  99/.,  parcel  of  the  moneys  in  die 

first  count  mentioned,  and  td  which  that  plea  was  pleaded,  was  prcel  of 

tte  satbe  identical  sum  of  100/.  to  which  the  plaintiff  became,  and  was  en^ 

tided,  under  the  terms,  rules,  and  regulations  of  the  said  game,  to  receive 

^OT91    ^''^^»  ^^^  ^^  V^  ^y  ^^^  defendant  as  aforesaid,  out  of  the  monejfi 

^- '  *    sosubsieribed  and  deposited  With  and  paid  to:the  defeodastli 
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•fbresaid,  and  not  any  other  or  difTerent  sam  of  money ;  and  that  the  aalM 
MiMsi^ted  wholly  and  exclusively  of  portions  of  the  contribationa  and  ma* 
tktys  so  subscribed  and  paid  to,  and  received  by  the  defendant  as  aforesaid, 
fK>in  the  said  adventurers  in,  and  subscribers  to  the  said  game,  oth^  than 
the  plaintiff:  and  that  the  said  sum  of  99^,  so  bebg  such  parcel  as  nSot^ 
said,  was  received  and  always  held  by  the  defendant  as  such  treasurer  as 
aforesaid,  and  due  to  the  plaiotiff|  and  to  which  he  was  entitled  as  afinra^ 
said,  and  in  manner  in  that  plea,  and  not  otherwise  howsoever:  and  thsl 
the  said  account  in  the  last  count  mentioned  to  have  been  stated  by,  and 
between  the  plaintiff  and  the  defendant,  so  far  as  the  same  related  to  the 
said  sum  of  991.,  parcel,  &c.,  as  aforesaid,  and  to  which  that  plea  wan 
t>leaded,  was  stated  by  and  between  the  plaintiff  and  the  defendant,  of  add 
eoncerning  the  said  sum  of  991.,  so  received  afid  hekl  by  the  defendant  as 
inch  treasurer  as  aforesaid,  in  manner  aforesaid,  and  not  Cor  or  coneeming 
or  in  respect  of  any  other  moneys^  or  any  other  account  whatsoevei>*«<k 
wrification. 

Thirdly,  payment  into  court  of  12.,  and  no  damages  uUtiL 

The  plaintiff  demurred  specially  to  the  second  plea,  assigning  for  causes 

(amongst  others)  that  it  contained  no  answer  to  the  causes  of  action  to  wbidt 

k  was  pleaded,  and  that  the  matters  therein  stated  and  contained  showed 

no  suiBcient  cause  or  excuse  for  the  non-payment  by  the  defendant  to  die 

plaintiff  of  the  said  sum  of  99/.,  parcel,  &c.,  as  to  which  that  plea  was 

pleaded,  and  which  the  plaintiff  in  and  by  the  plea  was  admitted  to  hare 

become  and  to  be  entitled  to  receive  fcom  the  defendant,  according  to  the 

agreement  in  that  *plea  mentioned,  out  of  the  moneys  so  subscribed    r»QOQ 

and  deposited  in  the  hands  of  the  defendant  as  in  that  plea  men-    '- 

tioned ;  that  the  method  of  determining  the  right  of  the  plaintiff  to  the  mo^ 

Beys  as  to  which  the  plea  was  pleaded,  as  the  same  was  stated,  set  forth, 

and  described  in  the  plea,  was  not  an  illegal  game,*  or  a  lottery  not  authorisBed 

by  law,  as  the  same  in  and  by  that  plea  was  styfed  and  called,  but  was  in 

fiMst  a  mode  of  betting  by  each  of  the  so-called  adventurers  or  sobsoribers  in 

the  plea  mentioned,  to  a  small  and  legal  amount  or  stake  in  that  bdialf,  upon 

the  horse-race  therein  mentioned,  being  a  iawfiil  borse-raoe ;  that  neither  an 

Uie  agreement  in  the  plea  mentioned,  nor  in  the  drawing  of  cards  in  thajt 

plea  also  mentioned,  nor  in  the  horse-race  therein  also  mentioned,  was  therfc 

shown  to  have  been  any  illegality  whereby  the  rigbt  of  the  phintiff  to  ra* 

eeive  the  said  sum  of  99/.,  parcel,  &c.,  bom  the  defendant,  was,  or  is,  or 

•should  be  taken  away ;  that  the  cause  of  action  of  the  plaintiff  in  respect  of 

the  said  sum  of  99/.  was  not  by  the  plea  shown  to  be  founded  upon  an  iOe^ 

gal  contract  or  consideration ;  that  it  was  not  shown,  nor  was  it  stated,  in 

^  by  the  plea,  that  the  race  in  the  plea  mentioned  was  an  illegal  race,  or 

<pontrary  to  any  law  or  statute;  that,  although  it  was  stated  in  and  by  the 

plea,  that  the  agreement  and  the  drawing  of  cards  therein  mentioned  woft 

iioAtrary  to  the  form  of  some  supposed  statute,  or  statutes,  it  was  not  stateij^ 

neither  did  it  appear  with  sufficient  or  any  certamty  in  or  by  the  plea  vM 
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fllfttttes  trere  intended ;  that  the  plea,  though  it  professed  to  be  in  eoofea^ 
sion  sifnd  avoidance,  did  not  su&ieotly  confess  the  cause  of  action  to  triaick 
}jt  vas  pleaded ;  that  the  plea  presented  no  material  fact  or  fiicts,  avermeal 
or  averments,  upon  which  a  trarerse  could  be  taken ;  that  it  was  ciicnitoos, 
*d611    '"^  stated  at  unnecessary  length,  and  with  needless  particularly, 

^    *fiicts  which  (constituted  matter  of  evidence  only ;  that  it  amounted 
to  the  general  imue,  and  was  in  otheir  respects  uncertain,  informal,  and  ift* 
iofficieot,  &c. 
:   The  defendant  jobed  in  demurrer,  (a) 

BjfleSf  Serjt.,  in  support  of  the  demurrer,  (i)  The  plea  is  bad  in  sub- 
stance  as  weU  as  in  form*  Whether  the  transaction  it  discloses  is  supposed 
to  be  an  illegal  bet,  or  an  ofience  against  the  lottery  acts,  enough  is  not 
shown  to  bring  it  within  any  of  the  statutes.  In  the  first  place,  this  deady 
was  not  an  illegal  wager  or  bet  upon  the  result  of  a  horse-race.  The  fir^ 
statute  upon  the  subject  is  the  16  Car.  2,  c.  7,  which  is  intituled  «  An  act 
against  deceitful,  disorderly,  and  excessive  gaming."  The  second  secticiB 
applies  only  to.  «any  firaud,  shift,  cousenage,  circumvention,  deceit,  or  nn* 
lawful  device  or  ill  practice,''  in  gaming,  horse-racing  included :  and  the 
third  section  is  levelled  at  txce»$we  gaming,  imposing  penalties  on  persons 
Itorinning  and  losing  more  than  100/.  at  one  time  upon  ticket  or  credit. 
Bolts,' B.,  in  delivering  the  judgment  of  the  court  of  Exchequer  in  Jlfjjie* 
garth  v. Colky^  speaking  of  this  and  a  subsequent  statute,  says:  (c)  "One 
great  object  of  the  statutes  of  Charles  II.  and  Anne  (both  of  which  must  be 
MOAi    construed  together)  was  to  prevent  ^gaming  on  credit,  and  to  con* 

''  fine  parties  who  were  playing  for  money  to  such  sums  as  they  should 
pay  dovHi  at  the  time  of  the  play.  Now,  we  are  of  opinion,  that  money 
4e|i06ited  in  the  hands  of  a  stake-holder  before  a  game  is  played  or  a  laoe 
jrun,  to  be  handed  over  to  the  winner,  is  precisely  that  sort  of  transactioa 
that  the  legislature,  supposing  that  the  parties  were  to  engage  in  play  at  aD, 
meant  to  encourage,  and  not  to  prohibit.  It  is  in  no  fair  sense  gaming  upon 
credit  or  ticket.  It  is  in  truth  the  only  sort  of  gaming  for  ready  money 
.Vhich  the  natute  of  the  case  admits.  The  legislature  most  wisely  though 
that  they  might;  with  comparative  safety  trust  persons  to  play  for  money,  if 
{Niyment  of  all  losses  was  made  at  the  time  and  on  the  spot,  and  not  deferred 
lo  A  future  occasion.  The  deposit  with  the  stake-holder  is  ready-money 
]Miyment  in  the  strictest  sense.  All  parties  part  with  their  money  before  the 
name  begins.    The  stake-holder  holds  it  as  agent  for  the  winner ;  ted  when 

,   ra)TlMpQiiil«ftrsigaiMiitoatlMpaKofUiBplaiatiffwei«ajiie^ 
ofoemurror. 

ThoM  deliTered  on  the  ptrt  of  the  defendent  wen  u  follow  >-^  That  the  plee  m  eaSMenl: 
llutitihoweAValiddefiuioetothectaiesofactioatowhichUifpleeded:  Uuit  it  ebowe  thi| 
A^  moDpy  was  received  for  the  parpoeee  of  an  illegal  lotteiy  :  that  there  wa«  no  oeoaaoii  to  ail 
Ibrth  in  any  other  way  than  it  does  the  statatet  by  whieh  the  nid  lottery  was  illegal :  Chat  il 
need  not  have  aiated  the  ttatota  or  statutes  at  all :  and  that  it  does  not  amooiit  to  the 
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(h)  The  argument  took  pboe  in  Easter  term  last  before  Tindal,  C.  J^  and  OoltnuMi,  Cm^ 
Well,  and  Erie,  Js. 

:.4c}ioiL4»:w.9as. 


1  Manningi  Ctranger,  &  Scott.  flBS? 

the*  winner  is  ascertained  by  the  result  of  the  game,  he  has  a  right  to'tieatr 
&e  stake-holder  as  having  gotten  into  his  hands  money  which,  in  the  result 
of  a  lawful  transaction,  turns  out  to  belong  to  him,  the  winner.  The  cam. 
appears  to  us  to  be  entirely  out  of  the  mischief  which  this  branch  of  the 
iHatute  was  intended  to  remedy,  and  not  to  come  within  its  proTisions*" 
The  first  section  of  the  9  Ann.  c.  14,  i6  repealed  by  the  5  fc  6  W.  4,  c.  41,: 
8.  1.  The  second  section  enacts,  that  any  person  who  shall  at  any  time  or 
sitting,  by  playing  at  cards,  dice,  tables,  or  other  game  or  games  whatjo 
ever,  or  by  betting  on  the  sides  or  hands  of  such  as  do  play  at  any  of  ^hr 
games  aforesaid,  lose  to  any  one  or  more  person  or  persons  so  playing  or 
betting,  in  the  whole,  the  sum  or  value  of  10/.,  and  shall  pay  or  deliver  the 
same,  or  any  part  thereof,  the  person  or  persons  so  losing  and  paying  or  de^ 
livering  *the  same,  may,  within  three  months,  recover  the  same  in  r^noT 
an  action  of  debt,  &c.  And,  in  SkiUUo  v.  TJieed^  7  Bingfa.  405,  ^ 
5  M.  fc  P.  303,  it  was  held  that  a  wager  exceeding  10/.,  upon  a  legal  horser 
race,  was  illegal,  the  statutes  13  G.  2,  c.  19,  and  18  O.  2,  c.  34,  legaliadng 
horse-racing  only,  and  not  bets  made  at  races*  Here,  however,  no  one  in* 
dividual  could  lose  10/. ;  the  case,  therefore,  is  not  within  the  second  see* 
tion  of  the  9  Ann.  c.  14 ;  nor  is  it  within  the  fifth  section,  which,  like  the 
second  section  of  the  16  Car.  2,  c.  7,  only  applies  to  parties  winning  «by 
any  fraud  or  shift,  cousenage,  circumvention,  deceit,  or  unlawful  device  or 
ill  practice.'* 

Then,  is  this  transaction  an  offence  agamst  the  lottery  acts?  The  diflfeiw 
ence  between  a  lottery  and  a  sweepstakes  is  this :  in  a  lottery,  the  party  set* 
ting  it  up  receives  from  the  purchasers  of  tickets  more  than  the  value  of  the 
prizes ;  whereas,  in  a  sweepstakes,  all  the  money  obtained  from  the  sub* 
scribers  is  paid  over  to  the  winners ;  the  party  to  whom  the  subscriptions 
are  paid  is  a  mere  stake-holder.  The  first  act,  10  &  11  W.  3,  c.  17,  recites 
that  «<  several  ill-disposed  persons,  for  divers  years  last  past,  had  set  up 
many  mischievous  and  unlawful  games,  called  lotteries,  and  had  thereby 
most  unjustly  and  fraudulently  got  to  themselves  great  sums  of  money  from 
the  children  and  servants  of  several  gentlemen,  traders,  and  merchants,  an4 
from  other  unwary  persons,  to  the  utter  ruin  and  impoverishment  of  many 
families,  and  to  the  reproach  of  the  English  laws  and  government,  by  colour 
of  several  patents  or  grants  under  the  great  sea]  of  En^and  for  the  said 
lotteries,  or  some  of  them  ;  which  said  grants  or  patents  were  against  the 
common  good,  trade,  welfare,  and  peace  of  his  majesty's  kingdom :"  and, 
for  remedy  thereof,  it  is,  by  s.  1, «  enacted,  adjudged,  and  declared,  that  all 
*such  lotteries,  and  all  other  lotteries,  are  common  and  public  r*Q04 
nuisances,  and  that  all  grants,  patents,  and  licenses  for  audi  lot*  ** 
teries,  or  any  other  lotteries,  are  void  and  against  law."  [Cbesswell,  J, 
The  mischief  intended  to  be  remedied,  is,  ^e  introduction  of  a  spirit  of 
^culation  and  gan^bling,  tending  to  the  ruic  and  impoverishment  of  fami» 
lies,  and  not,  as  you  suggest,  the  gain  acquired  by  the  individual.  Suppose 
a  horse  were  9old  by  tickets  amounting  in  tfie  aggregate  to  the  true  mrfuf ; 

3s2 
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vould  noC  {hat  be  a  lottery  ?]  Tbat  probably  would  be  held  iBcgal.  Ni^ 
gune  at  cards  for  an  accumulated  atdce  can  be  legal,  if  this  transactioa  k 
oDtao. 

AsBuming  (hat  th^  lotleiy  acts  are  to  be  construed  so  largely  as  to  eBft» 
brace  this  case,  still  a  lottery  to  be  determined  by  the  event  of  a  legal  boms 
rpfae,  is  not  prohibited.    The  8  G.  1,  c.  2,  s.  36,  recites,  that  «<iiotwitti* 
standing  the  provision  already  made  by  several  acts  of  pailiament  for  sip* 
preming  and  preventing  of  unlawful  lotteries,  and  offices  and  places,  ander 
the  dcnominatioh'  of  sales,  and  takiag  or  making,  buying  or  selling  aib* 
acriptibns  for  the  sale  of  ebaaoeS)  or  part  of  chances,  to  arise  on  tickdi 
made  out  in  puranaiice  of  any  aist  of  pariiament  for  a  public  lotteiy,  maoj 
iU«disposed  persons,  with  a  design  to  evade  such  laws,  have  of  late  {^ 
sumed,  and  do  daily  presume,  to  erect  and  set  up  offices  or  places  ttoder 
the  denoqiiaation  of  sidek  of  houses,  lands,  plate,  jeweb,  ships,  goods,  and 
olfaer  things ;  and  aUo  have  presumed  to  make,  print,  and  publisb,  asd 
qmue  lo  be  made,  printed,  and  published,  proposals  or  sdiemes  for  advaao* 
iag  small  sums  of  inonqr  by  several  persons,  amounting  in  the  whole  la 
krge  sums,  to  be  divided  among  them  by  the  chances  of  the  prizes  in  aome 
public  lottery  or  lotteries  established  or  allowed  by  act  of  parUameot,  and 
tp  deliver  out  tickets  to  the  persohs  advancing  such  sums,  to  entitle  themlo 
^851    ^  ^^  ^^  ^^  money  so  advanced,  according  to  such  pn^xnab, 
*and  adveitisements  thereof  are  daily  published  in  the  commoa 
printed  newspapers  and  otherwise ;  which  practices  are  highly  prejudiciaito 
the  public  and  to  the  trade  of  this  kingdom,  a<id  tend  to  defraud  bis  oia- 
jesty's  subjects:''  it  then  proceeds  to  enact  <<  that  all  and  every  peraoa or 
persons  who,  after  the  21st  of  December,  1721,  shall  erect,  set  up,  contiDacii 
or  keep,  or  cause,  &c.,  any  office  or  place,  under  the  denomination  of  nlca 
of  houses,  lands,  advowsons,  presentations  to  livings,  plate,  jeweb,  ships, 
goods,  or  other  things,  forihe  improvement  of  small  sums  of  monejr;  (V 
shall  sell,  or  expose  to  sale,  any  houses,  lands,  &c.,  by  way  of  lotteij,  oc 
by  lots,  tickets,  numbers,  or  figures;  or  shall  make,  print,  adTeiti8e,or 
publisb,  or  cause  to  be  made,  printed,  advertised,  or  published,  proposals 
or  schemes  for  advancing  small  sums  of  mon^  by  several  persons,  aipoant* 
ing  in  the  whole  to  large  sums,  to  be  divided  among  them  by  the  cbaooes 
of  tiie  prizes  in  some  public  lottery  or  lotteries  established  or  idk>wed  by 
act  oi  pariiament ;  or  sfaall  deliver  out,  or  cause  or  procure  to  be  defireied 
out,  tickets  to  the  persons  advancing  such  sums,  to  entitle  them  to  a  sbaie 
of  the  money  so  advanced,  according  to  such  proposals  or  schemes;  ^^^ 
shall  make,  print,  or  publish,  or  cause  to  be  made,  printed,  or  pobl|sM) 
any  propond  or  scheme  of  the  like  kind  or  nature,  under  any  deoomioaaoiv 
name,  or  title  whatsoever" — shidl,  on  conviction,  forfeit  5001.    And  vs 
Uiirty-seventh  section  enacts  that  all  and  every  persoi^  abd  persons  wbp  sbd 
be  adventurer  or  adventurers  in,  t>r  shaH  pay  any  motty  or  other  coosideiar 
tion,  or  any  ways  contribute  unto,  or  tipon  the  account  of,  any  soch  sakl 
vOtteries,  proposal^  Arsebemeajifiiresaid,  shall  fosbifyt^'jeStfgj  99A  oS^ 
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iiouble  the  sum  JNiid  or  contribated.  The  12  G.  2,  c«  38|  s.  1,  recites  the 
aO  fc  11  W.  3,  c  17,  9  Ann.  c  6, 10  Ann.c.  26, 8  G.  1,  c.  2,  and  9  CL 1, 
c.  19 ;  and  that  •<  several  ^persons  have  for  many  jears  past  carried  rmag^ 
Ml  and  set  up  certain  fraudulent  games  and  lotteries,  to  be  deter-    *- 


by  the  chance  of  cards  and  dice,  under  the  denomination  of  the 
games  of  the  ace  of  hearts,  pharaob,  basset,  and  hazard,  and  thereby  doi* 
fiauded  several  of  his  majesty^s  subjects,  ignorant  of  the  great  disadvantage 
adventurers  in  the  said  games  and  lotteries  so  denominated  the  games  of  dM 
see  of  hearts,  pharaoh,  basset,  or  haiuu'd,  are  under,  subject,  and  liable  to^ 
and  that  doubts  had  arisen  whether  the  said  games  of  the  ace  of  bearta,  &€«, 
were  within  the  descriptions  of  the  lotteries  prohibited  by  the  said  recited 
acts ;"  and  s.  2  enacts  and  declares  those  games  to  be  games  or  lotteries  by 
cunds  or  dice  within  the  intent  and  meaning  of  the  recited  acts,  and  imposes 
certain  penalties.  The  42  G.  3,  c.  119,  ss.  2,  6,  carries  the  case  no  faik» 
Ifaer.  All  the  acts  contemplate  a  scheme,  whereby  the  actor  is  attcmptiBg 
to  enrich  himself  at  the  ex|)ense  of  the  community.  The  plea  in  this  case 
discloses  notbing  more  than  a  mode  of  betting  on  a  legal  hprse-raiee,  no 
single  individ^ial  staking  more  than  IL  [Cresswell,  J.  Each  individual^ 
in  eflect,  bets  the  155th  pert  of  a  sovereign  to  a  sovereign,  against  the 
£ekL]  In  no  view  can  the  case  fall  within  either  the  gammg  or  the  lottery 
acts. 

-  At  all  events,  the  plea  is  clearly  bad  in  form.  It  amounts  to  a  plea  of 
fmnqiuun  indMUAus;  for,  the  illegality,  if  any  was  committed,  was  com* 
mitted  before  the  stakeholder  received  the  money,  and,  therefore,  he  nevee 
did  receive  it  to  the  use  of  the  plaintiff:  and  this  might  have  been  given  in 
evidence  under  the  general  plea* 

ChamiMj  Serjt,  contra.    The  plea  is  good  in  form.    It  confesses  that, 
primd  fidif  the  money  was  had  and  received  to  the  plaintiff's  use,  an4 
avoids  the  efiect  of  that  admission  by  showing  the  illegality  of  the    r*gQ7 
^consideration,  which,  according  to  Martin  v.  Smiihj  4  New  Cases,    ** 
436,  6  Scott,  268,  must  be  pleaded  specially. 

The  plea  is  also  good  in  substance.  It  discloses  an  implied  contract  by 
the  defendant  to  pay  money  in  consequence  of  something  that  amounts  It 
an  illegal  lottery.  It  appears  that  the  members  of  this  club  or  association 
were  to  consist  of  155,  from  each  of  whom  the  defendant  was  to  receiv^  1/. ; 
and  that  the  winner  was  to  get  <<  the  prize  or  sum  of  100/.  The  question  turns 
upon  the  10  &  11  W.  3,  c.  17,  and  the  42  G.  3,  c.  119.  This  case  is 
clearly  within  the  mischief  the  first-mentioned  statute  was  designed  to 
remedy.  The  42  G.  3,  c.  119,  recites  that  (<  evil-disposed  persons  do  fie* 
tjuently  resort  to  public  houses  and  other  places,  to  set  up  certain  mischiev- 
ous games  or  lotteries  called  liUk  goeSj  and  to  induce  servants,  children^ 
and  unwary  persons  to  play  at  the  said  games,  and  thereby  most  fraudu^ 
leaily  obtain  great  sums  of  money  from  servants,  children,  .and  unwaiy  pe» 
sons,  to  the  great  impoverishment  and  utter  ruin  of  many  families  f*  ani 
enacts  <<t|mt  aU.^tcb^pipesiw  letteiies  oaQed. ttlis  joes  sballi^ripBi 


aSSt  .Aei^bt  p.  NoTT.  T.  v.  ISif*;! 

titer  tbe  {ras^utg  of  tkb  act,^  tie  deemed,  and  are  hereby  dedaredi  cunmt 
^d.pablic  jDnisanciea»  ami  agamst  law.'*  And  s.  2  enacts  <<  that  no  perM 
or  persons  wbaUoeTer  shall  publicly  or  privately  keep  any  office  or  piace  ts 
exercise,  iceep  open^  ^ow^  or  upose  to  be  played,  drawii,  or  thrown  at  or 
'm^  either  by  dice,  lots,  cards,  bajls,  or  by  numbers  or  figures,  or  by  an/ 
other  way,  contrivance,  ior.  device  whatsoever,  any  game  or  lottery  c;dlol  t 
KUk  go\  or  any  other;  lottery  whaitsoever,  not  auUiorized  by;parliameDt,or 
shall  knowbgly  suffer  to  be  exercised,  kept  open,  &c.,  any  such  game  or 
lottery  iu  his  or  her  house,  room,  or  place,  upon  pain  of  forfeiting  for  ereiy 
ggM^i  such  oflSrnce  100/.,"  &c.  The  evil  is  not  diminished  by  making  *the 
:  contingency  double :  on  the  contrary,  the  more  the  contingeneks 
are  diversified,  the  more  the  mischief  is  increased.  In  this  case,  more  thaa 
10/.  in  the  aggregate  is  lost,  though  each  subscriber  loses  only  1/.:  and  thiib 
acQording  to  the  case  of  SktOm  v.  ThtU,  7  Bingh.  406,  5  M.  &  P.  303,  ii 
eleiarly  illegal.  [Erle,  J.,  referred  to  the  18  G.  2,  c.  34,  a.  8,  and  \a  (be 
ease  otLard  Oeargt  Beniwck  v.  Connap^  5  Q.  B.  693. 
.  :jByfes,  Serjt,  in  reply,  submitted  that  the  acts  in  question^  being  higldjr 
penal,  must  receive  a  strict  construction.  CWr«  adv»  vuU, 

"■  TiMDAi.,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  for  money  had  and  received.  The  plea  states  that  a 
race  was  about  to  be  run;  and  that  an  illegal  game  called  a  lottery,  not  aa- 
thorized  by  law  or  act  of  parliament,  was  set  up  by  the  defendant  for  certria 
sidbscribers  of  1/.  each,  to  be  paid  to  the  defendant  ttoder  regubtions 
Ifrbich  amounted  in  substance  to.  this,  that  the  subscriber  whose  name  diouU 
be  drawn  out  of  a  box  next  after  the  name  of  the  horse  was  drawn  out  of 
another  oox,  which  horse  should  be  placed  first  in  the  race,  should  be  ea* 
titled  to  receive  from  the  defendant  100/.  The  plea  then  alleges  that  the 
subscriptions  were  paid  by  the  plaintiff  and  others,  to  the  defendant,  aad 
that  the  plaintiff,  under  the  regulations,  became  entitled  to  the  sum  is  de* 
mand.  To  this  plea  there  was  a  demurrer ;  and,  in  support  thereof,  it  wii 
contended  before  us,  on  the  part  of  the  plaintiff,  that  the  staftates  for  tte 
suppression  of  lotteries  were  to  be  restricted  in  their  construction  to  lotte- 
ries of  the  same  description  with  those  mentioned  in  the  respective  pie- 
989*1  '^^'^  ^thereto,  or,  at  least,  to  lotteries  in  which  an  unfair  advao* 
.  tage  was  taken ;  and  that  they  did  not  render  illegal  the  ktt^ry  ia 
question,  which,  as  fiv  as  appeared,  was  perfectly  &ir. 
.  We  are  of  opinion,  however,  that  those  statutes  are.  not  to  be  so  restricted; 
but  that,  on  the  contrary,  e£kct  is  to  be  given  to  the  eleai! -words  of  geneial 
prohibition  contained  in  them,  and  that  the  lottery  in  question  is  illegal 

The  10  fc  11  W.  3,  c.  17,  recites  the  mischiefii  from  certain  lotteiicf 
nnder  colour  of  certain  patents  and  grants ;  and  then  enacts^  not  only  that 
all  such  lotteries,  but  abo  that  all  othtr  lotteries^  are  nuisances,  and  iopofff 
«  penalty  on  all  persons  who  shall  draw  at  any  lotteiy.  The  42  6. 3,  e.  119| 
secites  the  miscbiefr  from  certain  lotteries  called  «<  little  goes/'  and  eoacH 
ifaat  any  person  who  shall  keep  any  place,  to  keep  open  nay  Jotteiy  ^alladi 


1  Manning,  Granger,  &  ScGrr. 

JBfe  gb,  or  irig  Mer  lattay  wkUmner,  ntd  mtOmiaU  hi  ud  ^  jnttImk 
iMii^,  riuH  forfeit  5001.  And  we  think  it  woold  be  in  continvention  of  the 
express  words  and  clear  intetttioD  of  these  stalatea  if  we  held  tfiat  the  iot*- 
tCT}  in  ^uealkm  ca&  be  esroepted  fiom  the  opeiatioD  of  these  very  genent 
wolJw* 

It  was  dso  contended  that  the  plaintiff's  caose  of  action  was  not  derived- 
fipom  a  lottety,  but  was  more  property  in  the  natwe  of  a  b^  of  a  less  sam- 
dian  10/.  npon  a  lawful  race,  and  upon  that  ground  was  to  be  oOnsidered  a 
lawful  wager.  We  are  of  opinion,  however,  that  this  ground  cannot  be 
maintained,  as  well  because  it  appears  in  the  plea  that  the  plaintiff's  cause' 
of  action  depends  entirely  or  the  lotleiy,  as  also  because,  et en  admitting 
tfaa  cause  of  action  to  arise  from  a  bet,  without  a  lottery,  the  plaintiff  could' 
ROt  by  law  recover  the  sum  in  question,  it  being,  if  a  bet,  a  bet  by  which 
he  will  recover  the  sihr  of  1001.  But,  as  we  shall  have  occaston  to  con*- 
aidf  r  this  pvedae  qnastioR  more  fully  in  *the  case  of  2Ksi)ie  v*  Cok'  r*9QA 
iNmi,(o)  in  which  we  prapose  to  give  judgment  diis  day,  it  wiU  be  *- 
unnecessary  to  enlarge  i^ion  it  at  present 

The  plea,  therefore,  as  it  appears  to  us,  shows  that  the  cause  of  actieR' 
was  illegal  by  statute ;  and  we  think  that  the  objection  taken  in  aigument, 
tlMit  the  plea  amounted  to  the  general  issue,  and  was  therefore  bad  upon 
ibat  ground,  cannot  be  supported ;  for,  as  the  defence  set  up  is  the  illegaliQr 
#f  the  transaction,  a  special  jdea  was  necessaiy,  under  the  new  rules. 

The  defendant,  therefore,  is  entided  to  judgment  in  his  fovour. 

Judgment  for  the  defendant 

(«)N«le*M. 


THORPE  «.  COLEIfAM.    Julg  2. 

A  tnl  of  ^SL  «i  « legtl  horae-noe  is  within  the  prohibition  of  the  9  Ann.  e.  li|  uid  tbevofbis 

■ot  nountMb  in  a  oourt  of  kw. 
And  the  ramedj  fives  hj  the  atatnte  of  Amm  ie  not  mepepded  hf  the  eperition  tf  the?  A  i^ 

Tict.  cc  3  and  68. 

AssPimrr,  The  first  count  of  the  declaration  stated,  that,  at  the  time 
of  the  making  of  the  agreement  and  promise  of  the  defendant  thereinafter 
next  mentioned,  a  certain  race  called  the  Derby,  for  a  certain  sweepstakes 
amounting,  to  wit,  to  4000f.,  was  intended,  and  about,  to  be  run  over  a 
certain  course  called  the  Derby  course,  at  a  certain  place,  to  wit,  aC 
Epaom,  and  it  was  then  expected  that  a  certain  horse  called  Oriando, 
and  a  certain  other  horse  called  Campanero,  and  also  certain  other  horses, 
vronld  run  the  said  race  over  the  said  course  for  the  said  stakes ;  and 
thereopoa,  theretofore,  to  wit,  on  the  1st  of  May,  1844,  it  was  agreed  hf 
and  between  the  plaintiff  and  die  defendant,  that,  if  the  said  horse  caDed! 
OAmadOj  in  nuuBg  the  said  snee,  ahoidd  beat  the  said  horae  edied 

TOJU  L  77 


Wt  TfiOSf  E  V.  CiOLEMAN.  T.  V.  1845« 

MQt  1  CSampunero  juid  the  'said  other  hanes  which  should  nn  the  miii 
*  lace  over  the  said  coune  for  the  said  stake,  and  diool^l  ^  te 
aid  race,  he»  the  defendant,  should  pay  the  plaintiff  the  snr*  cl  101;; 
but  that|  if  the  said  horse  called  Campunero,  in  running  the^iid  nee, 
should  beat  the  said  horse  called  Orlando  and  the  said  other  hordes  vbidr 
should  run  the  said  race  over  the  said  course  for  the  said  slakes,  ind 
should  win  the  said  race,  he,  the  plaiotiff,  should  pay  to  the  defendnt 
10/, :  mutual  promises:  averment,  that  afterwards,  to  wit,  on  the  22dof 
May  in  the  year  aforesaid,  die  said  race  for  the  said  stakes  was  ran  bj 
and  between  the  said  horse  called  Campunero  and  the  said  hone  called 
Orlando  and  divers,  to  wit,  twenty  other  horses,  over  the  said  cooite; 
and  that,  in  running  the  said  race,  the  said  horse  called  Orlando  did  beKt 
t)ie  said  horse  called  Campunero  and  the  said  other  horses  so  nmoing  tf 
aforesaid,  and  did  win  the  said  race;  whereof  the  defendant  then  hil 
notice,  and  was  then  requested  by  the  plaintiff  to  pay  the  sum  of  WL; 
yet  the  defendanti  not  regarding  the  said  agreement,  nor  his  said  ps^ 
mise,  had  not  paid  the  said  sum  of  10/.,  or  any  part  thereof,  to  tbe  ptai»-' 
^  although  often  requested  so  to  do,  but  had  neglected,  &c.|andtte 
ij^une  still  remained  wholly  due  and  unpaid  to  the  plaintiff 

The  defendant  pleaded,  amongst,  other  pleas,  that  two  persons,  to  wit^ 
Junathan  Peel,  Esq.,  and  Sir  Gilbert  Heathcote,  Bart,  and  ceitam  ether 
persons  whose  names  were  to  the  defendant  unknown,  before  and  at  tbf 
time  of  the  makmg  of  the  agreement  and  promise  in.the  first  coaat  mea- 
tio^d,  to  wit,  on  the  1st  of  May,  1844,  were  playing  at  a  certain  game 
called  horse-racing,  and  were  respectively  intending,  and  about,  to  cause 
the  horses  in  the  first  count  mentioned,  to  run  the  horse-iace  in  the  iiiA 
count  mentioned,  in  and  about  the  said  playing,  and  as  part  of  the  said 
•9921  *8^°^^'  ^^  manner  following,  that  is  to  say,  by  the  said  Jonathaa 
Peel  causing  the  said  horse  called  Orlando,  and  a  certain  other 
horse,  so  to  run,  and  by  the  said  Sir  Gilbert  Heathcote  causing  the  said 
horse  called  Campunero  so  to  run,  and  by  the  said  persons  whose  naoet 
were  to  the  defendant  unknown,  respectively  each  of  them  causing  oae 
df  the  remaining  horses  in  the  first  count  mentioned  so  to  run ;  and  that 
the  said  intention  of  the  said  persons  then  caused  the  said  expectation  in 
the  first  count  mentioned — of  all  which  premises  respectively  the  pltf&* 
tiff  and  the  defendant  respectively  before  and  at  the  time  of  the  oakiog 
of  the  agreement  in  the  first  count  mentioned  had  notice :  that  the  agiee* 
ment  in  the  first  count  mentioned  was  made  as  therein  was  mentioned, 
after  the  1st,  of  May,  1711,  to  wit,  on  the  day  and  year  in  the  first  ecua^ 
mentioned,  and  was  an  agreement  whereby  the  plaintiff  and  the  defenditf 
betted  the  sum  of  10/.  to  the  sum  of  10/.,  being  the  said  sums  of  M-  ^ 
10/.  in  the  first  count  mentioned,  on  the  sides  of  the  said  Jonathan  P^ 
ao  far  as  he  was , about,  and  intended,  rto  cause  the  said  horse  calM 
Orlando  so  to  run  as  aforesaid,  and  of  the  said  Sir  Gilbert  He8dicDte»  tW 
ft  to  say,  on  their  sides  in  the  said  gaan^— he,ihe  plaintiff,  hjM^ 
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agreeme&t,  so  then  betting  as  aforesaid  on  the  side  of  the  said  Jonatlian 
,Peel  in  respect  of  the  said  horse  called  Orlando,  so  by  him  the  said 
Jonathan  Peel  intended  to  be  caused  to  run,  and  he  the  defendant  thereby 
«o  then  betting  on  the  side  of  the  said  Sir  Gilbert  Heathcote  in  respect 
of  the  said  horse  called  Campunero :  and  that  the  defendant  then,  after 
the  Ist  of  May,  1711,  to  wit,  on  the  said  22d  of  May,  1844,  at  one  and 
«h9  same  time,  by  so  as  aforesaid  betting  on  the  side  of  the  said  Sir  Gril- 
liert  Heathcote,  so  as  aforesaid  then  playing  at  the  said  game,  lost  to  the 
plaintiff* the  said  sum  of  10/.,  &c.,  by  him  the  defendant  bet  as  aforesaid; 
and  which  was  the  said  *sQm  of  10/.  so  in  the  first  count  alleged  t^qqo 
not  to  have  been  paid  by  him  the  defendant — against  the  form  of 
:  the  statute  in  such  case  made  and  provided — ^rerification. 

To  this  plea  the  plaintiff*  demurred  genera]ly.(a) 

BjfhSj  Serjt.,  (with  whom  was  Sir  John  Bayley,)  in  support  of  the  do* 
.murrer.(i)    It  will  not  be  contended  that  horse-racing  is  not  a  game, 
within  the  statute  9  Ann.  c.  14 :  nor  is  it  apprehended  that  reliance  will 
be  placed,  on  the  other  side,  upon  the  16  Car.  2,  c.  7,  the  first  section 
of  which  applies  only  to  dectiJtfvlj  and  the  second  to  excessive  gaming — 
Jppkgarth  y.  CoUey,  10  M.  &  W.  723,  732,  2  Dowl.  N.  S.  223.    But  it 
18  submitted  that  the  transaction  stated  in  the  plea  was  an  illegal  bet, 
within  the  statute  of  Anne.    The  material  clauses  of  Aat  statute  are,  the 
£rst,  the  seeond,  and  the  fifth.    The  first  section  enacts,  «that  all  notes, 
.  Dills,  bonds,  judgments,  mortgages,  or  other  securities  or  conveyuices 
.whatsoever — given,  granted,  drawn,  or  entered  into,  or  executed  by  any 
,  'person  or  persons  whatsoever,  where  the  whole,  or  any  part,  of  the  con- 
sideration of  such  conveyances  or  securities  shall  be  for  any  money  or 
other  valuable  thing  whatsoever,  won  by  gaming  or  playing  at  cards,  dice, 
tables,  tennis,  bowls,  or  other  game  or  games  whatsoever,  or  by  betting 
on  the  sides  or  hands  of  such  as  do  game  at  any  of  the  games  aforesaid, 
or  for  the  reimbursbg  or  repaying  any  money  knowingly  lent  or  advanced 
for  such  gaming  or  betting  as  aforesaid,  or  lent  or  advanced  at  the  time 
and  place  *of  such  play,  to  any  person  or  persons  so  gaming  or    r^oo^ 
betting  as  aforesaid,  or  that  shall,  during  such  play,  so  play  or  .  '' 
'  bet, — shall  be  utterly  void,  frustrate,  and  of  none  eff*ect,  to  all  intents  and 
purposes  whatsoever,''  Sue.    Formerly,  it  was  held  that  the  security  only, 
.  and  not  the  contract,  was  rendered  void  by  the  statute :    Batjeau  v. 
Walmsky,  2  Stra.  1249 ;  Mdnbrook  v.  HaU,  2  Wils.  309 ;  MiAUider  T. 
jBbc/en,  2  Campb.  438  ;  BMnson  v.  Bland^  1  W.  Blac.  260.     But,  in 
Ycung  V.  Moorey  2  Wils.  67,  this  court  thought  that  the  contract  was 
made  void  as  well  as  tbe. security.    In  M^KmnM  v.  Robbisony  3  M.  fc  W. 
434,  the  court  of  Exchequer  held  that  money  lent  for  the  purpose  of 

(a)  The  pointt  maiked  lor  argnment  on  the  ptit  of  the  pUintiff  were-*«  that  hone-netng  is 
.not  m  pMutf  within  the  ■tutoteH  Ann.  e.  14»  ■•  S;  end  the!  the  bel  dedered  on  wee  not  9  bit» 
within  the  neening  of  thai  ftttnte." 

.  (i^)  The  arguBieDt  took  place  in  Trini^  terin^befoieTiodaI,C.  J^  and  Co^ 
CceaMvelly  Ji^ 
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gaming  and  playing  with  at  an  illegal  game,  such  aa  hazard,  eodd  oot 
be  recovered  back :  and  Lord  AsiNGERy  speaking  of  BMiwm  y.  filaii^ 
says :  <<  The  action  was  not  for  money  lent  for  the  purpose  of  plajiog  it 
a  game  expressly  prohibited  by  the  statute  12  G.  2,  or  any  other  act,  bat 
for  money  lent,  exceeding  10/.,  for  the  purpose  of  playing  with  it;  and 
the  propriety  of  the  decision,  upon  the  construction  of  the  statute  of  Anne 
itsetf,  may  well  be  questioned,  as  there  is  much  weight  in  the  obserratiofi 
made  in  the  subsequent  case  of  Young  v.  JIfoore,  that,  as  the  statate  has 
made  all  securities  for  money  won  at  play  void,  d  fortiori  aO  parol  coih 
tracts  of  that  sort  are  void.'*  Again,  in  j9fpUgartk  v.  CoUey,  Rolfe,  B., 
referring  to  Young  t.  JUbore,  says  that  there  <<  the  court  of  Common  Pleas 
held  that  the  statute,  by  necessary  implication,  made  void  the  contnct 
as  well  as  the  security ;  and  it  is  erident  that  this  court,  in  M^KuuMr. 
RMnsoHj  inclmed  to  that  as  the  more  reasonable  view  of  the  law.  The 
ground  suggested  by  Lord  Mansfield,  viz.,  that  the  object  of  the  kgisb- 
tare  was,  to  gire  the  courts  an  opportunity  of  looking  into  the  merits  of 
*9951  consideration,  is  'evidently  untenable.    Tlie  nature  of  the 

^    consideration  would  be  brought  before  the  court  as  well  in  an 
action  on  a  promissory  note  or  bill  of  exchange,  as  in  an  actioo  on  fte 
contract.    Besides,  if  the  consideration  is  legal,  what  is  there  for  the 
court  to  inquire  into,  and  why,  in  such  a  case,  should  the  l^fiabtuiv 
avoid  the  security  at  all  ?  We  have  adverted  to  this  section  (rf  die  statotti 
and  the  authorities  upon  it,  as  they  were  much  pressed  in  the  aigament, 
thou^,  in  truth,  in  our  view  of  the  case,  they  do  not  apply  to  the  qnet- 
tion  before  us ;  and  we  only  think  it  necessary  to  add  on  this  point,  that, 
whatever  might  have  been  the  opinion  of  this  court  as  to  the  trae  coo- 
stroction  of  the  clause  in  question,  if  we  bad  been  called  upon  to  hahace 
the  authority  of  the  earlier  decisions  against  each  other,  and  to  decide 
between  them,  it  is  not  now  necessary  to  do  so :  for,  we  think  that  die 
legislature,  in  passdng  the  6  &  6  W.  4,  c.  41,  has  in  fact  pronoanced  ito 
decision  upon  this  point.    That  act,  while  it  repeals  so  mudi  of  die  M»- 
tute  of  Anne  as  makes  the  securities  void,  expressly  enacts  that  thejahal 
be  deemed  to  have  been  given  on  an  illegal  consideration :  and  it  ii 
impossible  to  impute  to  the  legislature  an  intention  so  absurd  as  that  the 
consideration  should  be  good  and  capable  of  being  enforced,  until  some 
security  is  given  for  the  amount,  and  then  that  by  flie  giving  of  the  sem- 
rity  the  consideration  should  become  bad.''    It  is  submitted,  howerer, 
diat  the  6  Jt  6  W.  4,  c.  41,  does  tud  make  the  contract  void.    The  tiik 
of,  that  act  is,  « An  act  to  amend  the  law  relating  to  securities  given  kt 
considerations  arising  out  of  gaming,  usurious,  and  certain  other  iOegil 
transactions."    The  first  section  recites,  amongst  others,  the  lAatates 
16  Car.  2J  c.  7,  9  Ann.  c.  16,  and  the  6  G.  4,  c.  16,  s.  122,  which  en- 
acted, (<that  any  contract  or  security  made  ot  given  by  aay  bankrupti  or 
other  person,  unto,  or  in  trust  for,  any  creditor,  or  Ibr  securing  the  pj' 
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ment  of  Soy  money  due  by  such  bankrapt,  at  his  baakraptcy,  as    r^ogg 
a  eonsiderationy  or  with  intent,  to  persuade  such  creditor  to  con* 
sent  to  or  sign  the  certificate  of  any  such  bankrupt,  should  be  void,  and 
the  money  thereby  secured  or  agreed  to  be  paid  should  not  be  recover- 
able, and  the  par^  sued  on  such  contract  or  security  might  plead  the 
general  issue,  and  give  that  act  and  the  special  matter  in  evidence :''  and 
it  further  recites,  that  securities  and  instruments  made  void  by  virtue  of 
certain  of  the  recited  acts,  were  sometimes  endorsed,  transferred,  as^ 
signed,  or  conveyed  to  purchasers  or  other  persons  for  a  valuable  consi* 
deration,  without  notice  of  the  original  consideration  for  which  such 
securities  or  instruments  were  given;  and  that  the  avoidance  of  such 
securities  or  instruments  in  the  hands  of  such  purchasers  or  other  persons, 
is  often  attended  with  great  hardship  and  injustice:  and  it  then  proceeds 
to  enact  that  so  much  of  the  acts  mentioned  «<  as  enacts  that  any  note, 
bill,  or  mortgage  shall  be  absolutely  void,  shall  be,  and  the  same  is, 
hereby  repealed  ;  but,  nevertheless,  every  note,  bill,  or  mortgage,  which^ 
if  this  act  had  not  been  passed,  would,  by  vin«e  of  the  said  several  lastly 
hereinbefore-mentioned  acts,  or  any  of  them,  have  been  absolutely  void, 
shall  be  deemed  and  taken  to  have  been  made,  drawn,  accepted,  given, 
or  executed  for  an  illegal  consideration,  and  the.  said  several  acts  shall 
have  the  same  force  and  effect  which  they  would  respectively  have  had, 
if,  instead  of  enacting  that  any  such  note,  bill,  or  mortgs^  should  be 
absolutely  void,  such  acts  had  respectively  provided  that  every  such  note, 
bill,  or  mortgage  should  be  deemed  and  taken  to  have  been  made, 
drawn,  accepted,  given,  or  executed  for  an  illegal  consideration:  pro-* 
vided  always  that  nothing  herein  contained  shall  prejudice  or  affect  any 
note,  bill,  or  mortgage  which  would  have  been  good  and  valid  if  this  act 
had  not  been  passed."    And  sect.  2  enacts  that  *money  paid  to    fogf 
the  holder  of  such  securities  shall  be  deemed  to  be  paid  on  ac- 
count of  the  person  to  whom  the  same  was  originally  given.    The  object 
of  this  act  is,  to  protect  innocent  endorsees  without  notice,  but  to  leave 
the  contract  as  between  the  original  parties,  as  it  stood  before :  where  no 
security  has  been  given,  it  has  no  operation  at  all  upon  the  9  Ann.  c.  14. 
The  court  must,  therefore,  balance  between  the  authorities  already  referred 
to  as  to  the  meaning  of  the  word  securiiy;  which,  it  is  submitted,  must  have 
regard  to  things  ejusdem  generis  with  those  mentioned  in  the  act.(a) 

At  ail  events,  the  statutes  7  &  8  Viet.  cc.  3  and  68,  havmg  suspended 
the  proceedings  for  penalties,  have  also  virtually  taken  away,  or  at  least 
suspended,  the  right  to  set  up  this  defence.  Or,  if  not,  still  there  is  no- 
thing in  the  statute  of  Anne  to  make  it  illegal  to  pay  the  bet.  Rolte,  B., 
in  Dami^e  v.  Hukhinsonj  10  M.  Sl  W.  100,  observes  that  there  is  a  clear 
distinction  pointed  out  by  the  fifth  section  of  the  9  Ann.  c.  14  <<  between 

^a)  Rdcrcnoe  wm  alfo  made  to  the  evidence  giTen  by  Patleson,  J.,  oo  die  4th  of  Mafch, 
lS44t  befiwe  a  aaleet  eommittee  of  the  Hoaae  of  CoamioiM  on  the  hwarelaliDgtogeiniDg.  Set 
the  Report,  pp.  48, 49.    £t  nde  ant^  isa 
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Jhsuduleixi  plaj  and  plajring  to  the  amount  ^lOf.'*  Here,  tlie  bdting  if 
neither  deceitfiil  nor  excessive.  In  Cannon  v.  Bryce^  3  B.  fc  Aid.  184, 
Abbott,  C.  J.,  referring  to  the  stock-jobbing  act,  7  6.  2,  c.  8,  a.  5,  aajt: 
«The  act  of  paying  or  receivbg  is  prohibited  absolutely,  and  those  ivho 
pay,  and  those  who  receive,  are  both  placed  m  pari  ddkio.  And  this 
statute  differs  from  the  statute  against  gaming,  9  Ann.  c.  14 ;  fer,  the 
latter  contains  no  prohibition  against  the  payment  of  money  lost  at  pby ; 
though  it  enables  the  lo^er  to  recover  back  his  money  within  a  limited 
time,  and,  in  default  of  suit  by  him,  enables  any  person  to  recover  the 
money  and  treble  the  value,  within  a  further  limited  time.''  This  pmnt 
*9981  ^^^  ^^^  decided  in  SkUKio  V.  Theedy  7  Bingh.  405, 6  M.  fc  P.  303. 
''  The  objection  as  to  circuity  of  action  can  hardly  arise  here ;  lor, 
&e  plaintiff  is  suing,  not  for  the  money  won,  but  to  recover  damages 
against  the  defendant  for  his  breach  of  contract.(a)  In  Chitty's  Statutes, 
p.  422,  n.,  is  die  following  note  of  a  case  upon  the  statute  of  Anne, 
vi^ich  seems  quite  decisive: — <<  Trover  for  a  m^re  lost  upon  a  ganung 
contract  (the  action  being  commenced  after  three  months.)  It  was  mled 
that  the  plaintiff  was  not  entitled  to  recover,  on  account  of  the  general 
invalidity  of  the  contract ;  and,  by  Heath,  J. :  There  is  no  substantive 
clause  in  the  act  which  avoids  the  contract ;  it  only  renders  it  liaUe  to 
be  defeated  sub  modo^  for  which  purpose  the  plaintiff  must  bring  his  action 
in  a  limited  time." 

Channettf  Seijt.,  contri.  If  the  view  taken  by  the  court  of  Ezdiequer 
in  ^pplegarth  v.  Colley  be  correct,  this  demurrer  cannot  be  supported. 
Whatever  doubt  may  have  existed  upon  the  authorities  prior  to  die  statute 
5  &  6  W.  4,  c.  41,  none  can  be  entertained  now.  It  is  true  diat  die 
statute  of  Anne,  in  general  terms,  avoids  the  contract,  and  that  the  repeal 
of  that  provision  by  the  6  &  6  W.  4,  c.  41,  is  in  terms  less  general.  But 
no  case  has  gone  the  length  of  holding  that  a  bet  under  101.  is  Iqpsi. 
The  second  section  of  the  9  Ann.  c.  14,  is  clearly  not  repealed  by  the 
7  fc  8  Vict.  cc.  3  and  58.  It  would  be  very  singular  to  bold  diat  the 
defendant  is  bound  to  pay,  and  yet  may  recover  back  the  money.  In 
Franklin  v.  Carter^  ant^,  p.  750,  the  court  repudiated  die  distinction 
between  a  payment  out  of  court  and  a  payment  in  an  action.  In  CSnaoa 
V.  BrycBj  Abbott,  C.  J.,  does  not  notice  the  fact  that  the  stock-jobbing 
^9991  ^^^  contains  a  positive  prohibition,  and  that  the  'statute  of  Anne 
does  not.  [Cresswelc,  J.  The  foundation  of  the  jadgmen* 
there  is,  that  the  defendant  was  a  party  to  a  breach  of  the  law.]  The 
eighth  section  of  the  18  G.  2,  c.  34,  enacts,  that,  if  any  person  shall  win 
or  lose  at  play,  or  by  betting,  at  any  one  time,  the  sum  or  value  of  101. 
or  within  the  space  of  twenty-four  hours  the  sum  or  value  of  20/.,  suck 
person  diall  be  liable  to  be  indicted,  and  shall  forfeit  five  times  die  vahie 
of  the  sum  so  won  or  lost.  And  that  provision, — ^which  is  unrepealed,—* 
is  to  be  construed  as  being  in  pan  maUrid  with  the  9  Ann.  o.  14. 

(a)  Vide  ant^  86S,  STO,  n.  (e). 


'.Bj^j  Serjt.,  in  reply,  submitted  tint  the  18  G.  2/c.  34,  s.  8;  mip-* 
posing  it  to  be  unrepealed,  did  not  appljlo  hon»««eiag,  <nr  to  bets  made 
oouhofse^vcea.  Cur.  adv.  vuU. 

:  TiHDAL,  C.  J«,  now  delirered  the  judgment  of  the  court. 

'  This  was  an  action  brought  for  the  purpose  of  recorering  a  sum  of  10/. 
won  bj  betting  upon  a  legal  horse-race ;  and  the  pleadings  were  properly* 
fiamed  to  raise  the  question  whether  such  a  bet  i»  rcjcoverable  in  a  courl- 
oflaw. 

In  the  course  of  the  argument,  much  discussion  arose  respecting  the 
cue  of  ^ppkg€tHh  yf.Colley^  10  M.  &  W.  729,  in  which  it  was  stated 
tiiat  M  contracts  for  the  payment  of  money  won  at  play,  however  small* 
the  amount,  were  void  by  virtue  of  the  statute  9  Ann.  c.  14.    We  do  not' 
mean  to  express  auy  opbiou,  or  to  intimate  any  doubt,  in  reference  to^ 
that  case ;  but  we  do  not  think  it  necessary  for  the  decision  of  the  present 
caaae  that  we  should  enter  into  a  discussion  of  the  law  there  laid  down  a»' 
^plicable  to  bets  wnder  10/.,  the  action  in  the  present  ^instance     r«i  qqa' 
facing  brought  for  the  sum  of  10/.,  and  so  falling  clearly  within 
the  second  section  of  the  statute  9  Ann.  c.  14  ;  and,  looking  at  the-pro**. 
visions  of  that  section,  we  are  of  opinion  that  the  present  action  cannot- 
be  maintained. 

'  By  that  section  it  is  provided,  in  substance,  that  any  person  who  shsffl- 
at  any  time,  by  betting  on  the  sides  of  such  as  play  at  any  of  the  games 
adbresaid,  (among  which  borse-racing  is  held  to  be  included,)  lose  to  any 
person  so  playing  or  betting,  the  sum  or  value  of  10/.,  and  shall  pay  oi 
ddiver  the  same,  or  any  part  thereof,  the  person  so  losing  and  paying  oi-^ 
delivering  shall  be  at  liberty,  within  three  calendar  months  then  next,  to^r 
sue  for  and  recover  the  money  or  goods  so  lost  or  delivered,  or  any  par^ 
thereof,  firom  the  winner  thereof:  and  it  is  further  provided,  that,  if  the 
loser  shall  not  sue  for  the  money  or  other  thing  lost  and  paid  or  delivered/ 
within  the  time  aforesaid,  it  shall  be  lawful  for  any  person  to  sue  for  and'' 
veoover  the  same,  and  treble  the  value  thereof,  one  moiety  to  his  owii^ 
use,,  and  the  other  moiety  to  the  use  of  the  poor  of  the  parish. . 

Now,  it  appears  to  us  to  follow  from  the  provision  that  the  party  losing' 
AalX  be  entitled  to  recover  back  the  money,  if  he  pays  it  vohaUarUyy  that, 
no  action  can  be  maintained  against  him  for  refMng  to  pay  it.  It  is' 
dearly  the  intention  of  the  act  that  the  loser  should  not  ultimately  lose, 
nor.  the  winner  ultimately  win,  the  money,  if  the  loser  chose  to  enforce  the- 
rights  given  him  by  the  act.  And  it  cannot  be  supposed  that  any  thing 
so  unreasonable  should  be  intended,  as  that  the  loser,  in  order  to  avail' 
l^imself  of  the  benefit  of  the  act,  should  first  pay  the  money,  and  then  re- 
cover it  back.  It  is  much  more  reasonable  to  hold  that  the  intention  <^ 
the  act  was,  that  he  should  not  be  compelled  to  pay  at  all,  and  that  no 
actioc  will  lie  to  compel  him  to  do  so.  The  law,  which  is  said  r«|  aqi 
tO;  abhor  circuity  of  action,  is  *surely  not  so  absurd  as  to  allow    ** 
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thewiiMiertoiiuiin^viimnsctaoiito  recover  monej  wfaiek  he  maj  beii 
diitely  eompelM,  by  another  action,  to  rebder  back. 

It  was,  indeed,  contended  by  my  brother  Byles^  that  the  afguneg 
against  circuity  of  action  does  not  propeily  apply ;  for,  that  the  {daintf 
has  brougfit  his  action,  not  for  tiie  puipose  of  recovefing  Use  money  he 
has  won,  bat  to  recover  damages  agabst  the  defendant  for  the  brieach  of 
ijis  agreement  to  pay  the  money.  This  aignment,  which  appears  to  na 
to  savour  rather  too  much  of  subtlety,  cannot,  we  think,  avail  the  phin* 
tiff;  for,  the  only  substantial  question  in  the  cause  is,  whether  the  piaindff 
ia  entitled  to  the  money — the  question  of  damages  is  dependent  on  tte 
ligbt  to  the  money :  and,  if  the  defendant  is  not  bound  to  perform  his 
OMitract,  no  action  ean  lie  against  him  to  recover  damages  for  not  per* 
fonning  it.(a) 

My  brother  JBylst  (iirther  oited  a  case  thus  reported  in  a  BOle  in  pi^ 
482  oi  Chitty's  edition  of  the  statutes :  «<  Trover  for  a  mare  lost  npos  a 
gaming  contract,  (the  action  being  commenced  after  three  months.)  It 
Was  ruled  that  the  plaintiff  was  not  entitled  to  recover  on  account  of  tiie 
general  invalidity  of  the  contract ;  and,  by  Heath,  Justice :  There  is  no 
spibfltantive  clause  in  the  act  whidi  avoids  the  contract ;  it  only  renden  it 
liable  to  be  defeated  tub  modo^  for  which  purpose  the  plaintiff  must  bring 
Ips  action  in'  a  limited  time.''  That  case,  however,  is  quite  diatm- 
goishable  £PDm  the  present.  The  question  there  appears  to  have  been, 
irtiether  a  person  who  had  wbuUarilp  paid  a  bet,  could  bring  his  action 
tf>  recover  it  back  after  the  expiration  of  three  months :  the  question  heie 
ifi  whether  he  can  be  compsUed  to  pay  it.  Our  decision  in  the  preieot 
^10021  ^^^^  therefore,  *is  by  no  means  at  variance  with  the  decision 
of  Mr.  Justice  Heath. 

Buit  a  fuffther  aigument  was  urged,  arising  out  of  die  statutes  7  &  8 
Vict.  cc.  3  and  58.  It  was  contended  that  the  action  given  by  the  second 
asetion  of  the  9  Ann.  c.  14,  to  the  loser,  to  recover  back  the  money  he 
has  lost,  is  an  action  to  recover  a  pecuniary  forfeiture  or  penalty,  witUn 
the  meaning  of  the  statutes  7  fc  8  Vict.  cc.  3  and  58 ;  that,  by  die  opeia- 
laoii  of  those  statutes,  the  rig^t  whidi  the  loser  has  to  sue  for  it  ia  sas> 
ponded ;  and  that,  consequently,  that  right  could  not  be  set  up  by  way 
oC  answer  to  the  plaintiff's  claim  to  maintain  his  present  action. 

By  the  former  of  the  two  acts  referred  to,  it  is  enacted,  in  aafastance^ 
that  it  shall  be  lawful  for  any  person  against  whom  any  writ,  &e.,  shdl 
have  been  sued  out  at  the  suit  of  any  common  informer,  or  person  odier 
than  the  actual  los^,  for  the  recovery  of  any  forfeiture  or  pecvnitfj 
penalty  incurred  under  the  provisions  of  the  acts  there  refenred  iOf 
(fuooongst  others,  the  9  Ann.  c.  14,)  by  playing  at  the  games  in  the  sche- 
4ule  mentioned^  or  by  betting  on  the  sides  of  such  as  do  play,  to  apply 
to  the  court  or  a  judge  to  stay  the  proceedings  for  three  months,  and 
until  the  end  of  the  session  of  [mrliament ;  and  which  order  the  conit  <« 

(a)  Vide  Coekimg  r.  Wtird,  auia^  S68. 
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ittdge  18  required  to  make.  By  the  latter  act — after  reciting  the  former 
act,  and  that  it  is  expedient,  that,  as  well  all  the  proceedings  which 
were  stayed  or  suspended,  or  authorized  to  be  stayed  or  suspended,  by 
the  operation  of  the  former  act,  should  be  stayed  or  suspended  for  a 
further  period,  and  that  no  other  proceedings  of  a  like  nature  should  be 
commenced  or  proceeded  with  during  such  further  period — ^it  is  enacted, 
that  all  the  actions  which  shall  have  been  brought  for  the  recovery  of  any 
forfeiture  or  pecuniary  penalty  incurred,  or  supposed  to  have  been 
^incurred,  under  the  provisions  of  the  several  acts  recited  in  the  r^i  qao 
said  recited  act,  by  playing  or  betting  on  the  sides  of  such  as  ^ 
do  play  thereat — whether  any  order  of  any  court  or  judge  shall  have  been 
made  therein  or  not — shall  b<?,  and  the  same  ace  thereby,  stayed  and  sua- 
pended  until  the  end  of  the  next  session  of  parliament ;  and  that  no  action, 
suit,  or  otbiMT  proceeding  shall  be  broug^  for  the  purpose  of  lecoverinB 
any.  forfeiture  or  pecuniaiy  penalty  incurred,  or  supposed  to  be  ineurredi 
under  the  provisions  of  the  several  acts,  by  playing,  or  betting  on  tlit 
sides  of  such  as  do  play,  previously  to  the  end  of  the  next  session  of  paiw 
iiament 

.  It  is  clear  that  the  statute  of  7  &  8  Vict  o.  3,  has  not  the  effect  ot  sob- 
pending  the  right  of  the  loser  of  a  bet  to  recover  back  the  amount  paid, 
there  being  an  express  exception  of  such  persons ;  and,  conmdering  that 
the  two  acts  are  made  inparimakridj  and  that  the  preamble  of  the  act 
7  &  8  Vict,  c  58,  refers  only  to  proceedings  which  might  have  been 
stayed  under  the  operation  of  the  7  &  8  Vict,  c  3,  and  to  other  proceed- 
ing of  a  like  nature — we  thbk  the  7  fc  8  Vict.  c.  58,  was  not  intended 
tn  suspended  the  ri^t  to  sue,  except  for  the  recovery  of  any  pecuniaiy 
penalty  or  forfeiture  of  a  like  nature  with  tfaoae  die  recovery  whereof  was, 
stayed  by  the  7  &  8  Vict.  c.  3^  namely,  penalties  to  be  recovered  bypeiw 
sons  other  than  the  losers. 

But,  if  this  were  doubtful,  and  even  though  it  should  be  held  that  the 
particular  remedy  given  by  the  statute  of  Anne  to  the  loser,  is  temporarily 
suspended  by  the  operation  of  the  act  of  7  fc  8  Vict.  c.  58,  it  will  not 
follow  that  it  will  have  the  effect  of  giving  to  the  winner  of  a  bet  a  rig^t 
of  action  which  he  did  not  before  possess.  The  act  is  a  temporary  act 
passed  for  the  purpose  of  remedying  a  particular  inconvenience ;  and 
sufficient  effect  is  given  to  its  provisions,  by  holding  them  to  apply 
*to  those  matters  to  which  they  are  directly  and  in  terms  ^>pli»  r*ioo4 
cable,  without  giving  them  incidentally  the  effect  of  altering  the 
existing  state  of  the  kiw  in  a  matter  which  the  framers  of  the  act  do  not 
appear  to  have  had  at  all  in  their  contemplation. 

We  thmk,  therefore,  on  the  grounds  above  stated,  that  there  should 
be  judgment  for  the  defendant.  Judgment  for  the  defendant 

END  OF  TRINITY  VACATION. 
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l^MOBANDA. 

•In  Hilary  term  laat,  Mr.  Baron  GtriKET  retired  from  the  conrt  of  Ex- 
chequer, and  was  succeeded  by  Tliomas  Joshua  PlaUj  Esq.,  one  of  her 
majesty's  counsel,  who,  on  taking  the  coif,  gare  rings  with  the  motto 
«  Labor  it  Hdes.**  Mr.  Baron  Platt  shortly  afterwards  received  the  honour 
of  knighthood. 

In  the  vacation  after  Hilary  term,  Mr.  Serjt.  Mannings  and  Mr.  Seijt, 
ChannMj  received  patents  of  precedence ;  the  former  to  take  rank  next 
after  Jama  Parker^  Esq.,  one  of  her  majesty's  counsel ;  and  the  latter  to 
take  rank  next  after  Mr.  Serjt.  Manning, 

In  the  course  of  the  same  vacation,  William  Lee,  Esq.,  of  the  Inner 
Temple,  Lebbeus  Charles  Humfrey^  Esq.,  of  Lincoln's  Inn,  John  BUUngde/ 
^arry,  Esq.,  of  Lincoln's  Inn,  William  Page  TFood,  Esq.,  of  Lincoln's  Inn, 
BuuM  Gumeyy  Esq.,  of  the  Inner  Temple,  George  MeddBuU^  Esq.,  of  die 
Inner  Temple,  and  Abraham  Haywardy  Esq.,  of  the  Inner  Temple^  were 
respectively  appointed  her  majesty's  counsel  learned  in  the  law. 
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THE  PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ACCEPTANCE. 
^  Bills  aitd  Notxs. 

ACCOUNT  STATED. 
&e  L  O.  U. 

AMioiigh  tn  mgreement  respecting  the  transfer 
0^  sn  interest  in  land,  required  by  the  statute 
of  frauds  to  be  in  writing  and  signed,  can- 
nvt  be  enfofoed  by  an  action  opon  the  agree- 
nent  against  the  transferee  ibr  the  price, 
lidtwtthstanding  that  the  transfer  has  been 
effected  and  nothing  remains  to  be  done  but 

-  lo  payr— 4t  was  held,  that,  where,  after  the 
transfer,  the  transferee  admits  to  the  trans- 
fefor  that  he  owes  him  the  stipulated  price, 

,  the  amount  may  be  recovered  under  a  count 
upon  an  account  stated.     Cocking  ▼.  Ward. 

Page  858. 

ACKNOWLEDGMENT  B7  MARRIED 

WOMAN. 

Under  3^4W.A,c.  74,  i.  88. 

*rht  court  allowed  a  commission  for  taking  the 
acknowledgment  of  a  deed  by  a  married  wo- 
man at  Sydney,  in  New  South  Wales,  to  go  i 
out  with  a  blank  left  for  her  Christian  name. 
JkreUu  Wife  of  George  Jppertom.         447 

ACTION  UPON  THE  CASE. 
See  Cask. 

ADMINISTRATOR. 
See  ExBcuTOBs. 

PmsTXirciii  TiTLB. 

ADMISSIONS. 

thdir  the  RvUofBUary  Term,  4  W.  4,  r.  20. 

to  an  action  on  a  bill  of  exchange  alleged  to 

have  been  accepted  by  the  defendants  under 

ttke  style  and  firm  of  A.  dt  Co.,  an  order  was 

made,  by  consent,  to  admit  the  handwriting 

of  the  Acceptance. 

The  notice  to  admit  was  as  follows: — 

'    wBill  of  exchange  for  121 L  lOt.  drawn  by 

'    ''tiiei^intifi^  upon  and  directed  to  the  defend- 

<    ittM  M  A.  A  C4»,  iiid  ioeepCtd  bj  B.  for 


the  defendants  as  .V.  dt  Co.,  payable,  Su^ 
and  endorsed,  dkc:" 

HM,  that  this  admission  prednded  the 
defendants  from  denying  the  authority  of  B. 
to  bind  the  firm  of  A.  &  Co.  hy  soch  io- 
ceptance,  and  was  not  a  mere  admission  that 
he  signed  an  acceptance  purporting  to  bind 
that  firm.     WUku  ▼.  Hopkim.      Page  787 

AFFIDAVIT. 
Form  of  Jurat* 

A  jurat  stating  the  affidavit  to  have  been 
*«  sworn  at  the  judges^  chambers,  Seijeants 
Inn,  Chanoeiy  Lane,  in  the  county  of  Mill* 
dlesex,**  is  suffidcnt    ifonnoorM  t.  Brimu 

181 
Jnd  tee  Jvnr. 

Nxw  TmiAi. 

AGENT. 
Contnd  of  sale  by,  p»  838,  n.  (a). 

AGREEMENT. 
See  LAVBLonn  ahb  Tbvavt,  I. 
Plsabivo,  I.  YL 

L  For  JfUenet  in  XandL 


L  A  count  in  aasumpsit  stated  thai  A.,  the 
plaintiiC  was  the  oeeopier  of  a  fartn,-  as 
tenant  to  Z.;  thai  B.,  the  defendant,  was 
deaifoos  of  tenting  the  fern  from  Zi,  and 
had  applied  to  and  requested  A.  to  surren- 
der, and  relinquish  possession  thereof;  to  Z., 
and  to  endeavoor  to  pravaU  upon  Z.  to  ac- 
cept of  such  snmndier,  and  to  accept  B.  as 
tenant  in  lien  of  A.;  and  that,  in  considert- 
tion  that  A.  would  somnder,  and  relinqoish 
possession  6t,  the  ferm  to  Z.,  and  would  also 
apply  to  Z.  and  endeavour  to  pravail  upon 
him  to  accept  of  such  surronder^  and  to 
accept  B.  as  tenant  in  lieu  of  A^  B.  pro- 
mised to  pay  A.  100/.  when  he  B.  shook 
become  such  tenant  It  then  averrad  that 
A.  did  surrender,  dec,  and  did  apply  te^  and 
endeavour  to  prevail  opon,  Z.  to  ecoepi  of 
•ach  ettitader,  and  to  aeeapC  B.  ii  Hiimt 
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in  lien  of  A.;  and  tluit  Z.  tceepCed  the  mot* 
lender,  and  accepted  B.  as  tenant;  but  thai 
B.  reTnaed  to  paj  the  100/. : — 

Btld^  that  thia  waa  a  contract  for  an  in- 
teieat  in  or  concerning  lands;  and  therelbie 
tiiat  soch  special  count  could  only  be  pvo«ed 
bj  a  note  or  memorandum  in  writing,  in 
conibrmity  with  the  fourth  aection  of  the 
atatute  of  frauds.    Cocking  t.  Ward, 

Page  858 
%  But,  held,  thai  A.  waa  antitM  to  leeover 
the  loot  vfMii  a  count  on  an  account 
stated,  upon  proof  that  B.  had,  after  he  ob- 
tained poasearion  of  the  brm,  acknowledged 
hia  fiabililj  and  promiaed  C»  paj  tlwt  sum. 

858 
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ALIENATION  BT  MARRIED  WOMAN. 
Under  8  ^  4  IK.  4,  r.  74,  t.  91. 

7%*  coucomnce  of  the  husband  in  a  convey- 
ance by  his  wife  of  her  separate  prapeity, 
mnder  the  above  enactment,  will  be  dispensed 
irilb,  where  the  parties  are  Kring  apart  by 
miitiial  conaeat,  and  the  husband  aalbma  to 
Jeia  wilesa  part  of  the  puwhasa  money  is 
paid  to  him.    /«  r*  Sam*  Wbodeodu     487 

AMENDMENT. 

L  0/  JwanL 

8t$  AmaiTBAvxvT,  IL 

n.  Of  PotUa. 

1*  In  aasiiiuiisil  on  a  memurandum  of  charter, 
tfie  declaration  fmntained  a  special  count, 
and  also  an  indebitatua  count  for  demurrage. 
The  jury  having  found  for  the  |daintifis  with 
170/.  damagsa,  the  plaintifls,  after  repeatpd 
discussions  before  tin  judge  who  tried  the 
cauae,  elected  to  enter  op  the  verdict  on  the 
first  count  The  defendant  brought  a  writ 
of  error,  and  the  eooit  of  Exchequer 
Cbaqrtiar  reversed  the  judgment,  on  the 
ground  that  no  auftuant  cenaideration  was 
disclosed  in  the  first  count  Two  years 
after  the  reversal,  the  pbintiA  applied  to 
thia  caofft  for  leave  to  amend  the  postea  by 
aotering  the  veidka  on  tho  foorth  connt 
instead  of  the  fimt,  (coalrading  that  Urn  evi- 
dence waa  equally  applkable  to  both,)  and 
to  aMka  the  jadi;meDi«olt  eonfons^la  to 
ttie  amended  poalsn>— BfH  tiiat  the  appli- 
cation wna  too  tote.    Jaektom  ▼•  firallanwy. 

880 

S.  Qmw^  whether  thia  ooort  bad  power  to 
make  such amendmcnl  Mfttr  JndgmmiWL  the 
coQit  fli  emr.  l6u/« 

ANNOTTT. 

L  Conttruction  of  Jnnuity  Jlctt. 

1.  Debt  on  a  bond  in  the  penal  sum  of  4000/., 
thn coadifion of  mhUk  bond-  after  raciling 
that  the  obligor  was  indebted  to  the  obligee 

'  in  theisam  of  2000/,  and  that  tha  latter  had 
to  mcagi  and  take  foom  Iha  fonner. 


interest  for  the  same  at  the  rate  of  5L 
<  cent  per  annum,  payable  halAyearty,  i 
the  joint  livea  of  the  obligee  and  his  wife, 
in  full  satisfaction  and  diacharge  of  the  d^ 
provided  the  same  vrere  xegnlariy  paid^  waa 
deelaied  to  be,  that,  if  the  obligor  should  paj 
the  interest  in  the  manner  stipulated,  the 
obligation  should  be  void ;  but,  in  caae  of 
foilure  in  payment  of  all  or  any  part  of  the 
interest,  for  twenty-eight  days  next  after 
each  payment  should  beoeaM  due,  the  aama 
having  been  demanded,  the  bond  waa  to  re- 
main in  full  foree.  The  condition  fmtbs 
stoted  that  it  was  agreed,  that,  in  caae  of 
foilure  in  making  the  several  paymenta 
aforesaid,  within  the  respective  times  afofi^ 
said,  the  bond,  or  any  paymenta  made  under 
the  same,  should  not  be  construed  or  taken 
as  a  discharge  of  the  debt  of  SOOOt,  or  any 
part  thereof  but  the  aame  diould  forthwith, 
after  such  de&nlt,  become  due  and  payaUa 
to  the  obligee,  his  executors,  dbc 

Held-^aa  demurrer  to  a  |dea  alleging  Aat 
the  annual  sum  in  the  oonditi 
waa  granted  for  a  pecuniary 
and  that  no  memorial  was  enroUod 
to  68  O.  8,  c  141r-that  thM  waa  nol  a 
grant  of  an  annuity  within  dm  atalaie. 
Mwrriagt  ▼•  Jfarriegs.  Fa^e  Vl 

8.  Whether  provisioiw  of  annirity  aeto  apply 
to  annniliea  granted  in  ennsideratian  of  fo^ 
bearanoa  of  pr»«xistiag 


n.  Form  of  MfmoriaL 

1.  In  the  memorial  of  an  annuity,  part  of  ^ 
consideretion  was  stated  to  have  been  |pii 
by  «  a  draft  of  even  dsto  with  the  indcnton^ 
drawn  by  the  grantee  on  A.  B.  dt  00.,**  net 
saying  tolm  the  draft  waa  payebia  i  fW, 
that  the  memorial  iraa  insufficient  Mhm 
V.  Domghf'  488 

3.  The  court,  m  such  cases,  only  ded  with  i» 
judgment  signed  upon  the  warrant  of  iMo^ 
ney,  and  do  not  interfere  with  the  other  sa- 
curitiea. 

APPEARANCE. 

&f  PBACTICa,  f. 

ARBITRAMENT. 

I.  Rtvoeaikm  of  Snbmmmu 

I.  Bankmpli^ianorevocatkmof  a 
to  ariiitration.    J7fmtieor/A  v.  Brian,      181 

n.  Amndmmi  ^  Jward. 
8.  An  arbitntor,  to  whom  on  award  ia  ami 
back  to  be  amended,  is  not  bound  to  gim 
the  partiea  notice  to  attend  hfan  thenar 
HoweU  V.  CJraMNfSi    ClamnU  v.  BowOL 

188 
UL  Stttmg  ttidt  jhpord, 

3.  It  is  no  excBsa  for  not  applying  wiUrin  te 
proper  time  to  set  aside  an  awaad,  that  the 
party  had  bean,  ptammtad  from 
kaowMga  of  ito  oonlnito  kf  thn 
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<  luAimg  an  •xtortioMite  deBMod  for  his  fees. 

-  JtfMT*  V.  Dorltif,  Page  445 

4.  Bj  •  judge's  Older,  «  ctme  was  leferred  to 

'  A^  B.»  and  C^  the  awaid  to  be  mads  by 

tbaoi  or  any  two  of  tfaom ;  and  it  was  pro- 

•  nidad  thai  the  arbitrators,  or  any  two  of 
thani,  dwold,  as  to  certain  work,  adopt  die 
opiaion  or  decisioQ  of  C,  and,  as  to  oertaia 
olhar  woifc,  the  opinioo  or  dectsioa  of  A. 

•  mad  B^  or,  in  ease  A.  and  B.should  differ 
m  •pioioB,  then  that  the  arbitrators^  or  such 
lwo«f  Iboai  as  shoald  make  an  award,  shonkl 

•  adopt  the  opinion  or  derision,  as  to  anch 
last>mentioned  work,  of  an  ampirs,  to  be 
nominated  by  A.  and  B.  before  proceeding 
with  tlte  reference.  A.  and  B.  appointed  an 
umpira,  and  afterwards  made  an  award,  in 
which  tosy  recited  that  they  had  heard  and 
duly  eonsideied  the  allegittons  and  OYidence 

•  of  die  parties,  and  had  eotuidirtd  ths  dtrimn 
cf  tki  taid  wfipirr.  There  had,  iL  feet,  been 
tto  dftflerenoe  of  opinion  on  the  part  of  A. 
and  Bn  ood  no  opinion  or  decision  bad  been 
VB^oired  oi,  or  giirea  by,  tlie  umpire:— 

Htldj  that  the  introduction  of  these  words 
did  not  vitiate  tlie  award.    Harlow  v.  Read* 

733 

IV.  MaehmtnifrrNbm^ptrfarmaHetrfjhoard, 

%,  An  awaid  directed  that  the  plaintiff  shonld, 
«B  a  giten  day,  deliirer  np  to  tlie  defendant 
a  tporrant  for  a  hogshead  of  port  wine  lying 
at  the  London  Doclu^  describing  it  by  its 
nnmber  and  marks:  the  demand  required 
the  plaintiff  to  deliver  up  «  one  kogtkead  of 
port  tpttK,**  describing  it:— AUe/,  that  this 
was  not  a  sniBcient  demand  to  support  an 
attachment    Memtwarth  ▼.  Brian,         131 

y.  Cotet. 

C  A  oaQSBaadall  matters  in  diflerenee  were 
nfefiad  to  a  lay  arbitrator,  the  oosts  of  the 
eaosi^  refeianoe,  and  award  to  ainde  tkt  retult 

.  of  the  moard.  The  aifaitialor  awarded  that 
die  plaintiff  had  no  causa  of  action  as  to  the 
flvsl  eount;  and  that,  as  to  the  second, 
third,  and  fourth  counts,  the  defendant  was 
ialebted  to  the  pbintiff  hi  W.  •«.  ld.\  but 

.  that  ihe  plaintiff  wae  indebted  to  the  defend- 
ant upon  the  whole  matters  referiad  (mdod- 
ing  the  above  sum)  in  17L  7f.  6d,:'-^Htid, 
that  he  was  not  hound  to  give  any  diraetion 

.    «i  to  costs.    JUmnmrtk'f.  Brian.  131 

ABiOUlfENTATiyENE8& 
8m  PLBAaiso,  HL 

A8BAULT. 
Set  PLaAMVo,  T. 

A8BIOMBB. 


ATTACHMBltT. 

For  HonpetformmmM  of  Jmmrd. 
8m  AmBiTaAHnrr,  IV. 

AWABD. 
At  AmaiTaAxamEw 


BAILMENT. 


1.  A  bailee  of  goods  for  hire,  by  sailing  th«B, 
determinea  the  bailmenti  Cooper  v.  WlOo-^ 
mail.  Page  CTS 

%  And  the  bailor  may  maintain  trover  against 
the  purchaser,  though  the  purdiaoe  vras 
bond/lde.  aid. 

8.  A.  conveyed  goods  by  bill  of  aale  to  B. 

B.  allowed  A.  to  use  the  goods  at  a  weekly 
rent,  A.  undertaking  to  deliver  them  up  on 
demand.  A.  afterwards  sold  and  deltveied 
the  goods  to  C,  a  bond  fide  purchaaer  >— 
Held,  that  B.  might  maintain  trover  against 

C.  iSKd. 

BANKINQ  COMPANY. 

Hot  of  Proprietoro, 

In  a  set.  /a.  against  A.  and  B.  as  propiieton^ 
on  a  judgment  againit  a  public  officer  of  a 
banking  company,  under  7  O.  4,  c.  46  :— 
Beldf  that  lists  of  the  proprietors  filed  at  the 
stamp-office,  but  not  vvithin  the  time  lifnited 
by  the  act,  were  not  receivalile  in  evidence 
as  against  the  plaintifl^  to  show  that  at  a 
given  time  A.  and  B.  vreta  not  proprietors. 
PreoeoU  v.  Begtry^  41 

BANKRUPT. 
L  Notke  of  Ad  of  Bankrwptcy, 

1.  Qaorr,  whether  a  general  notice  that  a 
party  has  committod  a»  act  of  bankniptqr, 
is  a  notios  of  an  act  of  bankruptcy  virithhi 
the  meaning  of  the  statute  3  dt  3  Vict.  c. 
89.     Conway  v.  NalL  643 

3.  A  notice  to  the  following  effect :— «« 1.  & 
has  committed  an  acA  of  bankruptcy.  He 
signed  a  declaration  of  insolvency  yesterdliy. 
J.  8.  win  be  declared  bankrupt  inwiediatoly. 
I  have  sent  for  a  fiatf'->-is  not  such  a  notice 
as  vrill  deprive  an  execution-creditor  of  the 
protection  of  the  3  dt  8  Vict  c  39;  the  si&th 
section  of  the  6  O.  4,  c  16,  requiring  the 
declaration  of  insolvency  to  be  filed,  and  to 
be  advertised  in  the  London  Oatette,  before 
it  is  a  complete  act  of  bankruptcy.        Aid, 

XL  Setoff  of  Mutual  Debti, 

t  fay  the  MMgnees  of  A.,  for 
to  the  use  of  the  plalniiffi^ 


Plea,  mat,  befoio  na  defendant  bad  nolica 
of  any  act  of  bankraplcy  rommittsd  Iq|!  A., 
and  bafeia  any  fiat  againat  A.,  thodefendaat 
to  A«lA  tbs  tM  if  1481.  tfeK  by 


vm 
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aeeepCiog,  for  hi»  aeeomiiiodatioii,  md  at  hii 
nqoept,  and. without  any  eonadention,  a  bill 
fer  that  ■am,  which  hill  A.,  befbrs  notice  to 
the  defendant  of  A.*a  bankruptcy,  endoraed 
and  negotiated  for  Talne  for  hia  own  uie 
and  benefit;  that  the  credit  ao  given  bj  the 
defendant  to  A.  was  a  credit  of  a  nature 
extremeljf  Ukely  to  end  in  a  debt  from  the 
laid  A.  to  the  defendant ;  that  afterwaida  the 
defendant  waa  obliged  to  pay  the  bill  to  the 
holdera,  and  thereupon  and  thereby  the  aaid 
.  A.  became  and  was  indebted  to  the  defend- 
.  ant  in  the  sum  of  148/.  lOt. ;  that,  before 
.  4ie  defendant  had  notice  of  any  act  of  bank- 
ruptcy, and  before  any  fiat  againat  A.,  A. 
delivered  to  the  defendant  billa  of  exchange 
.  for  1002.  and  202^  for  the  purpoae  and  in 
order  that  the  defendant  might  receive  the 
amounta  thereof  for  the  nae  of  A.;  that  the 
defendant  afterwarda  received  auch  amounta, 
and  waa  ready  and  willing  to  set-off  the  one 
debt  againat  the  other : 
Held,  that  the  acceptance  for  the  aoeom- 
.  modation  of  A.  waa  a  credit  given  to  A.,  and 
that  the  deliveiy  of  the  two  billa  by  A.  to» 
the  defendant  for  the  purpoee  in  the  plei^ 
mentioned,  waa  a  credit  given  by  A.  to  the 
.   defendant.  BittlettonY^TimmU,    Page  889 
4k  Hdd,  alao,  that  auch  mutual  credits  might 
be  let  off  under  the  6  G.  4>  c.  16,  a.  60. 

Jlnd. 
6.  Held,  alao,  that  the  defendant'a  aet-off  waa 
well  pleaded  in  confeauon  and  avoidance. 

Jbid. 
BARON  AND  FEME. 

L  jiHinatum  bff  JPenwv&t  AuuriTioir. 

IL    Cam  far  JPoIm  JUprtmtUatian  6yw— &e 

CAaa,  nL 

BET. 
See  HoiaB-mACiire. 

BILLS  AND  NOTES. 
L  Jieceptanee, 

Jl.  A.,  in  Genoa,  ahipped  com  to  B.,  in  Lon- 
don,  and  with  B.*a  authority  drew  billa  upon 
C,  in  Southampton,  with  whom  B.  had  an 
account  On  the  10th  of  Auguat,  1843,  B. 
wrote  to  C.  that  A.  had  drawn  the  billa,  and 
requesting  C.  to  accept  them  to  the  debit  of 
his  account  On  the  11th  C.  wrote  to  B., 
adinowledging  the  receipt  of  a  bill  for 
9660^  to  the  credit  of  hia  account,  and  con- 
cluding, -  against  this  remittance  we  send 

.  yon,  aa  requested,  the  bill  of  lading  of  Flora, 
and  will  accept  A.'a  drafta,**  the  billa  in 
question.  This  letter  waa  received  by  B^  in 
London,  on  the  13th ;  and  on  tiie  aame  day 
C.  saw  B.  in  London,  and  informed  him 
that  the  billa  would  not  be  accepted  and 
that  the  eonaent  given  in  the  letter  of  the 
1 1th  was  countermanded.  On  tfie  18th  B. 
eoumunicated  to  A.  the  ivomise  to  accept, 
l«t  witfdwld  tiM  feet  ef  tiM  cMiii«er»uid>- 


J9e2d,  diat  fhe  letter  of  fhe  11th  of  Af^MI 
operated  aa  an  aooeptanoe^  and  enupri  flv 
the  benefit  of  A.,  and  that  B,  eooU  Ml 
afterwarda  cancel  that  acceptance,  or  lalsHi 
the  defendanta  fiom  their  engageowBl,  ly 
aaaenting  to  the  anbaequent  cooutennsiii 
GratUY.Btmt,  Pai9e44 

2«  Quare,  whether  it  ia  essimtial  that  a  jfimm 
to  accept  or  pay  (not  on  the  fece  ef  the  Ul) 
ahould  be  communicated  to  aone  paitj  to 
the  bill,  or  to  the  holder,  or  to  aome  agmt 
for  audi  party  or  hoUer,  in  eider  to  W 
the  peraon  msldng  it.  Aii 

Q.  Notia  of  Diihaiumr, 

3.  A.,  in  London,  to  whose  care  a  bin,benv 
the  endorsement  of  B.,  at  Bruge8»  had  bna 
referred,  « in  caae  of  need,"  paid  it  ispi 
proteat,  for  B/a  honour,  and  immediitdy 
gave  B.  notice,  and  sent  the  bill  to  hink  B. 
endorsed  the  bill  to  A.,  and  returned  it  1» 
him  by  the  next  poet,  and  A*  on  the  mm 
day  gave  notice  of  diahoooor  to  thedmiiv; 
Held,  that  the  notice  was  in  time.  GeoJUi 
Y.PolkdL 


UL  Faihnre  of  ComideraiiotL 
4.  In  April  and  July,  1843,  B.  purchased  of  A' 
a  certain  material  called  oropbolithe^  of 
which  A.  was  the  patentee.  The  poitiag 
purchased  in  April  waa  deacribed  in  Iks 
invoice  as  «  roofing,"  and  was  pot  on  s  baiid> 
ing  belonging  to  B.  by  A.'s  workmen.  Thil 
supplied  in  July  waa  described  as  « materiel," 
and  was  put  on  by  B.*s  workmen.  Hmw 
had  been  a  previous  purchsae  in  Oetober, 
1842,  which  had  been  deacribed  u  "floor. 
ing,"  and  was  so  applied,  and  as  to  whiek 
money  waa  paid  into  court  In  an  adJoa 
upon  a  bill  o^  exchange  given  by  B.  in  fsy- 
ment  of  the  above  gooda,  B.  pleaded  Ibstke 
accepted  the  bill  in  conaideratiaB  .of  foodi 
calleid  oropholithe,  which  A.  had  wsnvilirf 
«fit  for  the  roofing  of  baildings," bot  wUck 
proved  to  be  useleMk  At  the  trial  B.  pnmd, 
that,  in  September,  1843,  hia  agent  ksd  • 
oonveraation  with  A«'a  agent  aboot  rosfisg 
certain  premiaee  he  waa  boilding  with  tki 
patent  article;  on  which  occaaon  the  httff 
gave  the  former  a  prospectna,  which  deserikod 

it  aa  fit  for  external  loofii^.  Hie  jirfgl 
ruled  that  there  waa  no  evidence  to  be  Ml 
to  the  jury  in  aupport  of  the  plea:— AV* 
that  the  direction  waa  right,  inasmuch  is  it 
waa  not  shown  that  the  contract  for  dw 
gooda  subsequently  supplied  was^nade  wA 
reference  to  the  treaty  for  roofing,  in  8o^ 
tamber,  1848, or,  that  the  «< material"  soUia 
July,  1843,  was  sold  for  ro^  rather  Iksi 
Jlomring  ;  and  that  the  plea  feiling  as  to  port, 
foiled  ahogether.  Comae  w.  Wamntr,  356 

Atd.m  EsvoFffiL. 

.  PjUM»Wfl»VIL 


mraoL 


im 


BILL  OF  SALE. 

8ei  BAiuiBirr. 
TmoTXB. 

BOND. 

L  Pita  ef  Pirjbrmmtut. 

L  DM  on  bond  eonditioned  for  the  poyment 
of  a  ■am  of  money  and  intciwt  on  a  gi^eo 
dajy  and  for  tha  perfiirmanoe  of  covenanfai 
in  an  indentaro.    Plea,  peiformance  geno- 
tally.    RepUcatioli,  that  the  obligors  did  not 
paj  tbo  money  in  the  condition  mentioned, 
,  1110^  et/ormd,  concluding  to  tiie  eonntfy : — 
Held,  that  the  replication  was  proper,  as 
'.  taking  imoe  on  tiie  payment  impliedly  al- 
leged in  the  plea.    Boaket  ▼•  Manaer, 

Page  081 
1  BOd,  also^  that  the  plea  was  bad.         Ibid. 

IL  JlrcocAft. 

1.  Asngnment  of  breaches,  p.  543,  n.  (6). 
S;  Bemedy  of  obligea  on,  pi  849,  n.  (c)« 


CASE. 


i. 


L  NmMan€$  on  pMie  Hightoay* 

B.,  the  owner  and  ooenpier  of  premises  ad- 
joinin  the  highway,  employed  C.  to  make  a 
drain  therefrom,  to  communicate  with  the 
common-sewer.  In  the  performance  of  this 
work,  the  workmen  employed  by  C  pisced 
gisTel  on  the  highway ;  in  consequence  of 
which  A^  in  driving  along  the  road,  snstain- 
ed  perKinal  injury.  Before  the  accident  the 
dangerous  position  of  the  heap  was  pointed 
out  to  B.,  who  promised  to  remove  it  C. 
had  the  sole  management  gf  the  work,  and 
employed  and  paid  D.  to  cart  away  part  of 
the  mbbish,  at  a  certain  price  per  load,  and 
bad  charged  A.  in  his  bill  with  the  sum  so 
paid  :-— 

Held,  that  B.  waa  liable  to  A^  in  casa^ 
Bmrgtst  T.  Gray,  678 

n.  PrwaU  Nmaantt. 


.  A  declaration  in  case  staled  that  the  de- 
fendant, being  poswsMd  of  a  messuage  ad- 
joining a  garden  of  the  plaintiQ  erected  a 
cornice  upon  his  mesniage,  projecting  over 
the  garden,  by  means  whereof  rain-water 
flowed  from  the  cornice  into  die  garden,  and 
damaged  the  same,  and  the  plaintiff  bad 
been  incommoded  in  the  possesnon  and  en- 
joyment of  his  garden  ^— 

Held,  that  the  erection  of  Uie  cornice  was 
a  nuisance  from  which  the  law  would  infer 
injury  to  the  plaintiff;  and  that  he  was  en- 
titled to  maintain  an  action  in  respect  there- 
of, without  proof  that  rain  bad  fidlen  be- 
tiieen  the  period  of  the  erection  of  the  eer> 
nioe  asd  the  comoMDeeiiiiBt  of  the  action. 


3.  JiU^  also,  that  the  dedaiaSon  waaaol  to 
be  conitrued  as  alleging  a  intpam.  Fmif  t. 
Prmlicc  Pege  888 

in.  ForfaUe  JtepmeniaHim, 

4.  In  case  against  husband  and  wife  for  felsely 
representing  to  the  plaintiff,  a  broker  em- 
ployed by  them  to  distrain  upon  certain 
premises  in  which  the  wife  had  an  interns^ 
that  the  latter  was  entitled  to  distrain  fer  rent 
in  arrear,  whereby  the  plaintifi)  who  nm^ 
the  distress,  was  pot  to  costs  in  a  replerin 
suitp— it  appeared  that  a  distress  warrant  was 
signed  by  the  wife  and  handed  to  the  plain- 
tiff in  the  presence  of  the  husband ;  that  no 
representation  whatever  was  made  by  tha 
defendants  or  either  of  them  at  the  time  the 
wamnt  was  so  hsnded  ower;  but  tha^in 
feet,  the  wife  bad  no  right  to  sign  a  warrant, 
the  legal  estate  being  in  trustees: — Held, 
that  it  was  properly  left  to  the  jury  to  say 
whether  there  was  any  felse  or  frandulent 
representation  in  the  mere  omisrion  to  state 
that  the  property  wai  in  lettlement,  when 
the  plaintiff  was  employed  to  distrain;  and, 
the  jury  having  found  there  was  not,  that 
the  plaintiff  was  not  entitled  to  recover  on 
not  guilty,  it  being  eiwntial  to  the  mainte- 
nance of  the  action  that  the  felsebood  of  the' 
representation  should  have  been  kncwn  te 
the  party  making  it    EawUngi  v.  BelL 

861 
CHARTER-PARTY. 
Sm  Saus. 

CHILDREN. 
Sti  DsTiaa,  8. 

COMMISSION. 


To  examine  Witneeaei  iipofi 

An  order  fee  a  joint  eommisrioa  to  exanina 
witnesses  in  Ireland,  besides  the  osnal  pn^ 
vision  for  the  delivery  of  interrogatoriea  and 
croes-intemgatories  by  each  party. to  the 
other,  empowered  the  commisiionen  to  put, 
or  cause  to. be  put,  sdditional  questbnsia4m 
it  ehotdd  appear  to  them  to.be  necesnaiy  and 
proper: — Held,  that  thb  power  was  not  well 
exercised  by  the  commisebners  allowing  the 
agent  for  one  of  the  parties  to  put  additional 
questions,  subject  to  the  objection  raised  by 
the  other  party.     WtUiameon  v.  Pogi.  404 

CONTRACT. 

Constmctaon  cX,  p.  888,  n.  (6). 

Aid  Me  Misnimacnov,  I* 
Saul 

CONTRIBUTION. 
Set  MoxKT  Pa» 

CONVICTION. 
&i  Tuanngi  Ao«%  &. 


IMt 


nuNnii 


ixiPTBiiaai'. 


L  0/ 

I.  In  tut  for  infirbgeiDeiit  of  eoyy fight  of  ■ 
book  .mtitM  "Eveaiiif  DeTOUftM,  4cr^ 
fiom  the  Genoan  of  C.  C.  Stano."  the  de- 
l»ndants  pleaded,  that  Sturm  had  written 
wligiooa  works  in  the  German  langnage, 
which  had  been  tianabted  into  English,  and 
were  modi  Talued ;  that  the  plaintiff  em- 
pkfjtA  one  H.  to  write  the  book  mentioned 
In  the  declaration,  and,  with  intent  to  de- 
fiaod  and  deceive  the  public,  and  to  make 
them  believe  that  the  hook  was  a  translation 
of  an  original  book  written  bj  Sturm,  fraud- 
ulent^ published  it  aa  and  for  a  translation 
of  an  original  work  written  in  German  by 
Stuim;  and  that  he  published  with  the  book 
a  ialse  and  firaudolent  preface,  the  obje<x  of 
which  was  to  induce  the  public  to  believe 
that  it  was  really  a  translation  of  a  work 
written  by  Sturm:— HeZd;  that  the  pica  dis- 
closed sufficient  to  negative  the  existence  of 
a  valid  copyright  in  the  plsinti£(  and  to 
pradode  him  from  maintaining  an  action 
for  pirai^.     Wright  v.  JoZfu.        Page  893 

It  Of  Duignif  under  6  4r  6  Fid.  c  100,  and 
6  ^  7  Fief  .  c.  66. 

t.  Qmctc^  whether  a  mechanical  contrivance 
within  the  simn  of  a  panaol,  for  raiding  or 
lowering  it  with  one  hand,  b  «  a  deogn  for 
the  shapci  or  eonigaration  of  an  article  of 
manufacture,"  within  tba  6  dt  6  Vict  c.  100. 
and  6  dt  7  Vict  c.  66.    Mmmgm  y.  Piektn. 

799 

3  By  artielea  of  agrseusent  between  A.  and 
B.,  after  recilinf  thai  A  ha«L  invented  a  pa- 
rasol upon  a  new  principle*  it  was  agreed 
that  B.  should  be  permitted  to  manofiMlnra 
«l »  imI  that,  if  B.  ahauU,  pendii«  the  acvM- 

•  msoi^  manu&elnra  psraaoia  witboot  mnhing 
the  atlpnhiled  paymnHs,  or  do  any  thing 
adWtftfVir  to  pnfudm  j:»  rigki  mid  HO*  to 
l/bt  momdiom,  he  should  pay  A.  lOOL  as 

Unoidited  danumMi 
In  caae  lor  a  breach  of  tfuB  ifraemant,the 
.  declaration  alleged  thai  A.  was  the  paofsrie- 
4Qr  of  na0w  or  original  dangn  for  an  article 
of  mannfiKtttia,  hvriag  raftmnee  to  a  pur^ 
poes  of  ntilHy,  eo  fitr  aa  the  design  was  and 
is  frv  the  slupe  or  configuration  of  anch 
article,  that  is  to  aay,  of  a  new  or  original 
design  for  the  shape  or  oonfignration  of  a 
parasol,  for  the  parp^e  of  opsn^ng  and  doa- 
ingthe  aame  with  one  hand,  and  which  de- 
sign had  not  before  or  at  the  time  of  regis- 
tration been  puUiahcd;  that  such  design 
was  duly  registered  aecoidinf  to  the  6  dt  7 
Vict  c 66;  ami  that  B.pablished  a  dreular 
slating  A.'sdesign  to  be  an  infringement  of 
a  patent  previously  granted  to  C. 

B.  pleaded,  that  A,  was  not,  before  or  at 
thetunnaf  tlmnidrtHliBB»tlm.  inventor  or 


proprietor  tf  a  «9ir  or  .vdiiM  dengn  ftr 
the  shape  or  configuration  of  a  parasol,  nal 
pubUslMsd  before  or  at  the  time  of  the  saii 
registretion,  modo  et  form&  >— 

Held,  that  thai  pisn.  did  not  rmae  the 
queetion,.wheiher  or  nal  tha  alleged  invm^ 
tionof  A.  was  the  proper  subject  of  n  mr* 
tifieale  of  ngistntion  under  the  slatatea  ft^dk 
6  Vict  e.  100,  and  6  db  7  Vict  c  66. 
ftf^cn  T.  fickttu  Fig 

cosra 

I.  Oenmrd  CosCi  in  tkt  Cmm» 

I,  In  treapaas  and  61m  imprisoomeni  hf  A. 
agamstB.and  Creech  of  the  delendbnii  plead- 
ed eeparetoly,  not  guilty,  and  a  jnaHfirnltan 
under  a  judgment  and  ea.  so.  against  A^  al 
B.*s  suit:  to  this  last  pka  A.  replied, 
he  was  in  tus  dwelling-houae,  the  outer 
thereof  being  doaed  and  ftistened,  and 
B,  and  O.  nnlawfully  and  with  faoBt  and 
arma  and  with  a  stsong  hands  fsread  anf 
broke  open  the  said  outer  door*  and  so  e» 
tered  fbr  the  purpose  of  arrsating,  and  did 
arrest  him  under  colour  of  the  writ  B. 
rejoined,  that  he  did  not  Ibroe  or  break  efsn 
the  eaid  outer  doer,  dte. :  the  jury  baling 
found  fbr  B.  on  the  fimi  iawi^nml  ftr  A.m 
the  second,  and  for  A. i«ainst  Coo  haih 
issuee^— ifcM,  thai  the  i^  oC  B.  to  the 
general  coats  of  the  cause  waa  not 
by  the  finding  on  the  second 
him.    Xwimyr.ad/mU  HI 


n.  n^c  tfomajet  iNi4er  40a. 

3.  In  an  action  fbr  a  libel,  the  defcndanta  pimd* 
ed  not  guilty  and  saveial  pleaa  of  justi^ea- 
tion :  the  plaintiff  recovered  a  vmdict  opsn 
all  the  issoee,  damaget  three  fartiimp: 
Held,  that,  by  virtue  of  the  8  dt  4  Viet  o. 
S4,  a.  2,  he  waa  not  entitled  to  any  casta. 
Ntwtom  V.  Rowt,  187 

UL  Security  far. 

8.  Who  entUM  fo.}— A  daSmant  who  ia  ai^ 
stituted  for  the  defendant  under  an  inlm- 
pleader  ruls^ ia  entitled  toaall  open  a fbrogn 
pfadntifT  for  aecnrily  fiir  eootSi  Amcsadi  « 
JBouett.  818 

4.  Who^  to  he  mooed  far,] — ^A  motion  frr  a^ 
cnrity  fbr  coau  may  be  made,  notwjtfaetsft^ 
ing  the  defendant  ia  under  terma  to  take 
abort  notice  of  trial,  or  anch  notice  as  Iht 
pbintifT  can  give,  provi^  iasne  be  Ml 
joined.    We^yr.  Cooke.  818 

COTBNAlTr. 
L  CometrmdioH  of 

1.  Intrespaasforbreakinf  andeoleihigi 
thaplaa^    aHirr  aslting  i|t  a  lease  by 
ton  lioaa  X  jto  the  plaintiff  whidi 
ed  eavananis  by  tho.  phuntff  thai 
not,  4qiing  thft  torm»  aow, 
|he  arable  landa  dcmis^ 


iKMnt.' 


rifely,  but  would  every  third  year  eummer- 
IbRow  or  ky  fhe  leid  areble  lends  down 
with  lye-graas  end  clover  seeds,  or  wsold 
{iltnt  with  potstdes,  er  sow  wHh  peoe  or 
betas,  wHicli  ebould  be  twice  well  hoed; 
end  also  that  the  plsinttff  would  not  dminf 
die  term,  let,  tssign,  or  sirt  over,  or  olheiw 
wise  port  with,  the  indebtore  of  leeee,  or  the 
jMwoiises  thereby  deinited«  without  the  spe* 
del  ticenes  end  consent  of  A^  his  heifs,  end 
aseigne,  in  writing,  (with  a  power  of  re-en- 
tqr  for  breadi  of  any  covenant  in  the  lease,) 
ind  sttting  out  a  grant  by  indenture  of  the 
TOvenion  to  the  deiendant,'^tated,  Ihflt, 
after  the  meking  of  tfaoie  iodentoie^  Acn 
the  plaintiff  did  set  over  end  pert  milk  the 
eild  indenture  of  lease,  within  the  true  in- 
tent and  meaning  of  the  eaid  indentare,  and 
the  proviso  and  condition  for  re-entry  therein 
contained,  to  wit,  ^y  pawning,  pltdgmg,  nmd 
mwrtguging  the  »aid  indnUtin  of  Uam  to  end 
with  rertain  crediiort,  to  wU,  B.  amd  C,  mth' 
omu  Ikt  eontent  of  Jl,  or  of  the  defnutani. 
The  pfaintifr  replied,  that  he  did  not  Mt  over 
ur  paH  with  the  said  indenture  of  leese, 
within  fhe  true  intent  and  meaning  of  the 
said  indenture  ^  lease,  Ac,  by  pawfnng, 
fUedgimg^  or  mortgaging  thr  ttdd  indmhtre 
mih  the  tend  mtppoeed  croditortj  modoi  et 

ja«M,  bad  on  ifieeial  demurrer t  for,  that 
the  replication  4iould  have  denied,  gene- 
rally, that  the  plaintiff  had  parted  with,  i.  e. 
in  any  manner  parted  with,  the  indenture, 
faialead  of  confining  the  issue  to  the  particu- 
lar mode  of  parting  with  it.  Immaterially 
nliCidnndermstilisr/tHitheplBa.  Hammmed 
V.  CUlM.  Pi«e  916 

And  tee  DiSTmnrt  as. 


6w  Another  plea  staled,  that,  during  the  term, 
the  plaintiff  sowed  and  took  off  and  from 
fifty  acres  of  fhe  arable  lands  demised,  moie 
than  two  ciope  of  com  suooeMively ;  and 
that  he  did  not  nor  would  every  third  year 
eQmner>ftllow  or  lay  the  aaid  arable  lands 
6r  any  pact  thereof  down  with  rye-grass,  ftc, 
nor  did  nor  would  plant  with  potatoes,  nor 
sow  with  iMSs,  whidi  were  twice  hoed,  dice. 
The  plaintiff  replied — ^that  he  did  not  at  any 
time  during  the  term,  tow  or  take  off  or 
from  the  arable  lands,  or  any  part  thereof,* 
more  than  two  orepe  -ef  any  sort  of  grain 
eucceiaively — and  in  every  third  year  diV^ 
•ummer-fiJiow  a  part,  eoneiating  of  fifty 
acree,  and  did  lay  down  with  rye-grass,  dec., 
party  eoneisttng  of,  Ac^  and  did  plant  an- 
ctber  part,  eonsiitiag  of,  dbc.,  vrtth  potatoes, 
and  did  saw  another  part,  consisting  of,  Ac., 
with  peaa,  mnd  the  reddue  of  the  arable  land 
with  6eafii^  which  were  twice  well  hoed, 
dbe» :  aol  HMt  Ibera-  wn  not,  at  any  time 
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daring  the  demiai,  aHy  poitieii  of  the 
lande  in  the  indentare  contained  which  tpe 
plaintiff  did  not  every  third  year  eiiher  aanH 
mer-6llow  or  toy  doyra  with  ly^grmsi^  dec, 
or  pladt  with  potatoes,  or  sow  with  peas  or 
6eaw#  which  were  twice  well  hoed ;  contrSiy 
to  the  covenant,  dt&;  concluding  to  the 
country  u— 

Held,  on  spoeial  demurrer  to  Jtfie  replicap 
tion,  that  the  covenant  set  out  wtm  two-foU 
—-one,  that  the  tenant  woM  not  tek^'moif 
than  two  crops  ef  grain  in  snooeanon— 4lio 
other,  that  he  leould  do  certain  thingss  that 
the  plea  correctly  averred  n  breach  of  the 
first  branch  of  the  covenant,  hot  did  not  show 
a  hfeaeh  of  the  seconit,  inasmnrh  as  it  did 
not  negative  the  aowing  with  hmmti  «nl 
that  the  replioation,  which  contained  a  4^ 
rect  tniverM  of  the  bnach  well  aUeged  it 
the  plea,  was  not  rendered  bad  by  the  inCn^ 
duction  of  the.wibaa^aeat  Immaterial  matter 
relating  to  the  other  breads  Hammond  v. 
Colli.  Pi«e^lf 

IL  For  qniet  Jdynfawaf. 

6.  A.,  being  tenant  Ifar  m,  iffnk  a  lendng 
power,  by  indeatura  bearing  date  in  MaKh« 
1805,  demised  to  B.  tor  o&nely-nine  yetri, 
if  C^  D.  and  E.  eo  long  live:  thisiadaniM 
contained  the  following  danee  :^  And  A., 
for  himaelf,  hie  hdrs,  and  aedgne,  the  de- 
mited premisee,  unto  B.,  Ua  eBeeutsn,  ftd^ 
under  the  lanf,  naveaanK  rnnrfltinna,  esoep- 
tions,  and  agreemanls,  hefoae  egpBMM, 
against  all  peisons  nhainiiiiii  lawlnlly 
fffliwng  the  aaaM,  ahall  and  vrM,  darii% 
the  eaid  tera^wanaiit  and  defond."  Ais 
leaee  having,  upon  the  death  of  A.,  been 
hehl  to  be  void  as  againet  the  ramaJadur 
nmn  by  the  judgment  ef  a  ooart  of  law, 
on  the  geouad  that  it  was  nat  made  in  aen- 
formity  wMi  the  leaanv  power  >-«£Md;  diet 
the  clause  in  question  operated  ae  an  ex- 
preei  covenant  fi>r  ipiiet  enjoyment  during 
the  whole  term  granted  by  the  leaae;  and 
coneequently  that  B.,  or  Us  aangaee,  -and 
the  ei eeutoca,  dee.,  of  such  aseignee,  might 
recover  egeinat  the  exeeutora  of  A.  the  value 
of  the  term,  the  coots  of  defending  an  action 
of  ejectment  brought  by  the  remainder-man, 
and  aleo  the  sum  rseoeeiedby  him  for  meno 
profits.     WUUami  v.  BmrrelL  409 

ni.  By  OhUgee  of  a  Bfind^  349,  (c). 

C0UNTERMAN1). 

Of  Jkeeptema* 

See  Bilia  Aira  Noras,  L  1. 


CUSTOMARY  FR^EHOLDa 

The  fteehoid  of  customary  tenements  not  held 

at  the  will  of  the  lord,  and  transfersble  bv 

and  adeaas  and  admiltanee,  to  id  the 

«nd  «ifl>a,in  tmpaw  V-W 
3G 


10M 


nCDEZ* 


and 

to  be 


IM  loidy  IIm  MMer 
tfis  demative 
iateveat  of  the  tenant  ought 
Thompton  t.  JXurifiMgff. 

Page  940 


DAMAGE  FEASAITT. 


t.  Hie  owner  of  the  cattle  difltramed  cannot, 
'  wilhoot  tentlering  amtndi,  paj,  under  pro- 
teft,  an  eaoeaate  aom  demanided  for  damage, 
and  recover  the  amount  a*  money  had  and 
leoeWed  to  hia  uae.  GuUiver  ▼•  Coietu.  788 
S.  If  a  auflident  tender  ia  made  befbre  the 
diatreea,  the  remedy  ia  replevin  or  treapaaa ; 
if  after  the  diatreaa,  (and  before  the  im- 
detinne.  RitL 


DAMAGE& 
L  How  oMf  aacdl 

1.  In  treapaaa  againat  aeveral  Jafadenfti  im- 
plicated hi  one  joint  act  of  tiiapaai,  the  da- 
magea  muat  be  aaaaaaed  againaf  all  jointly, 

.    though  afl  OM^  not  hatva  been  equally  eul- 


paMeb    JESar  V.  .JHm. 


18 


Aad  aa^fk  %§,  a.  (e)i  p^  169,  a.  (a). 

t.  In  aetiona  for  <orti^  the  court  win  not  inter- 

'    fore  with  the  amount  found  by  the  jniy,  nn- 

leaa  groaajy  diapreportieoed  to  the  tnjoiy 

auatained.     fftttunru  ▼.  (Sum*.  841 

3.  Where,  therefoie,  a  landlord  caneed  eon- 

aiderafala  anpny  to  the  crope  of  hie  tenant  by 

•  Belling,  ftlfoig,  and  removing  timber,  with- 

•  ont  applying  for  leave  to  enter,  and  the  juiy 
aaaaaaad  the  damagea  at  960t,  the  court 
iifuaud  to  inleifere,  although  the  net  value 

'    of  the  eottre  caapa  did  not  exceed  90CM. 

nL  Moiion  to  Jneream* 

i.  Held,  that  a  motion  to  increaae  the  damagre 

-    found  upon  a  trial  in  the  vacation,  made 

after  the  firat  four  daya  of  the  term,  ia  too 

late.    MoMitrt  t.  Farri$.  716 

dlnd  «ef  MiaDinacTiov. 

DE  INJURIA. 
8ie  PuBASiire,  XV. 

DESIGNa 
CcpffriglU  of—^St€  CoprmiauT,  II. 

DETINUE. 
8u  Damaob  FaAaAVT. 

DEVISE. 

X.  Comiiruciionof, 

*%•  A.  doviaed  haa  copyhold  and  real  aatatea  to 
«  B.,Uah8if%aBdnMigaa;  but»«tDcnBi  B. 


ahall  depart  tfaia  lifo  wiftioat  leaving  oj 
iaaoe  of  hia  body  lawftdjjy  bagottm  te 
living,  or  being  no  auch  iaane,  and  B.  dbiD 
not  have  Htpoud  and  pwrttd  wtk  hie  iato* 
reat  of,  in,  and  to  the  aaid  oo|iybold  ertite,' 
then  he  deviaed  the  aame  unto  and  tote 
uae  of  C,  her  heira  and  aaiigne:-aii 
that  the  limitation  over  to  C.  waa  valid,  ind 
took  effect  on  the  death  of  B.  without  Imk, 
and  without  having  parttd  with  hie  iataral 
by  aurrender  or  by  deed  in  hia  Ufetiffle,  end 
that  a  tealameiUarjf  diapoeition  by  A.  mi 
inoperattvOi    J)ot  tL  Sttiemtom  v.  Gloar. 

Fe(ei49 
3.  A.  deviaed  to  B.  on  truat  to  permit  and  ^ 
for  hia  wife  C.  to  receive  and  tiketfatimto 
and  profile  for  her  own  nee  for  tfw  tma  ^ 
her  Ufe ;  and,  after  her  deeeaee,  in  trait  fv 
all  and  eveiy  audi  eno  or  more  of  tbe  (AiU 
or  ekiUnrn  ef  G.,  for  auch  eatata  and  iato- 
melMahoahonldyby  deed  or  will,  eppoiDt; 
and,  in  de&ult  of  appointment,  in  trait  fo 
an  and  every  the  rkUd  and  rkiUn»  ef  C, 
and,  if  more  than  one,  equally,  and  to  tbor 
aeveral  and  raapedive  heira;  aod,iB  ea» C 
ahoold  die  vritinrnt  Umng  tMrntt  ai  •finM 
then  to  the  heiiB  of  C.  for  ever  >-atf,lkit 
«iaaue''muatbe  taken  to  incan«*cbiUiea," 
and,  conaequently,  that  the  timitetinn  vm 
waa  not  too  icnwta.     WaUstr  v.  PifcML 

Bmt  m  AnnnarBAt  1006  (c). 

DISCLAIMEH. 
Set  Patsxt,  VQ. 

DISCONTINUANCE. 

A  rule  to  diaoontinno  cannot  be  tika  eat 
whilet  prooeedinga  are  ataycd.  Mbfrtji  v. 
Sihtr.  ^ 

DISTRINGAa 

Jfidofrit  on  Motion  fir. 

Upon  a  motion  for  a  diaf  n'ngae,  it  ii  not  caooik 
that  the  affidavit  negativea  the  appetruMi 

of  the  defendant  **  aocoidiog  to  the  cxigtt^ 
of  the  writ*'  of  enmmone.    M'J^  v*  ^ 

Jnd  ere  CoTXVAirr,  1* 

DOUBLE  VALUE. 
8h  Laxslouo  avb  Tmast. 


EJECTMENT. 
L  &rvire  of  JkiUntwn  mi  I^^^ 

U  Where  a  auboeqoent  aeknowW|«^^ 
the  attorney  of  the  tenant  ii  relied  ea leia 
an  inaufficient  aervice,  the  eiBdavit  aj* 
diatincMy  ahow  that  be  ia  the  ettem^*  ■* 
Deed.i2fyNeUiv.Aa         ^Ji 


WDBZ. 
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n.  Stojfmg  Proeudmgij  wtder  tkt  A  G,  t,  c. 

3*  In  ijadment  for  iioii-ptyinent  of  not,  a 
tmlhin$tt  is  entillcd  to  a  ttay  of  procoedtngs 
on  pigmient  of  rent  and  coiti^  under  4  G. 
9,  c.  M»  a.  4.    J)Qtd,  WifoU  t.  JB^nm. 

Pago  683 

ENTRY,  RIGHT  OP. 
8h  p.  710,  n.  (6). 

B8T0PPEL. 

8t€  Gbaxt. 

In  an  action  by  an  ondorase  againit  the  ao- 
oeptor  of  a  bill,  ^hich  upon  the  iaoe  of  it 
porported  to  be  a  foreign  bill : — Htld,  that 
tho  defimdant  was  not  estopped  from  show- 
ing, that,  although  dated  abroad,  the  bill 
waa  in  fact  drawn  in  London ;  although  this 
waa  done  at  his  express  request,  and  the 
phuntii(  who  took  the  bill  fiv  yalue,  was  not 
cognisant  of  the  circumstances.  BUadman 
V.  DukamL  888 

EVICTION. 
9»  PlBAiixiro,  nL 

EVIDBNOS. 

Sif  AvxTSSToirs. 

BAiruiro  Coxpavt. 
CoxxiBsioir. 
Pbacttcx,  IV. 
Staxv. 

L  WkaZadmuMt. 

1.  In  an  action  ibr  making  and  fixing  iron 
tailing  to  certain  honass  belonging  to  the  de- 
fendant, the  defence  was,  that  the  credit  was 
giiwn  to  A.,  by  whom  the  houses  were  built 
under  a  oootrmct,  and  not  to  the  defendant 
A.,  who  had  becooie  a  bankrupt  since  the 
nfling  was  furnished,  being  called  as  a  wit- 
nesi^  and  having  stated  that  the  order  was 
giren  by  him,  was  asked  what  was  the  state 
of  the  account  between  himself  and  the  d^ 
fendant  in  reference  to  the  building  of  the 
houses  at  the  time  of  his  bankruptcy,  to 
which  he  replied  that  the  defendant  had 
OTor-paid  him  by  860i.:— HcU;  that  this 
evidence  was  propel^  received.  CrtriA  v. 
Ckartier.  18 

S.  In  an  action  against  one  of  two  part-owners 
upon  a  charter»party  made  by  him  alone:— 
Hdij  that  another  part-owner,  who  was  no 
patty  to  the  action,  and  did  not  authoriie 
die  defence^  was  a  competent  witness  for 
tho  defendant    Mkmmm  ▼•  IWcr.        718 


m.  JUahOUy  of  WUnut  for  JKaoUduna  of 
SubpeBHO^See  Puamvo,  IL  8. 

EXCEssnrE  damages. 

8m  DAJiAaiSy  EL 


EXECUT0R8  AND  ADMINISTRATORS. 

9ie  PmBTBvcas  Titlb. 

A  verdict  having  been  found  for  the  defendant 
the  plaintiff  obtained  a  rule  nin  for  a  new 
trial;  but  the  defendant  having  died  after 
tho  trial,  the  rule  was  drawn  up  calling  upon 
«  his  lepU  representatives  or  their  attomeya," 
to  show  cause,  and  it  was  served  upon  the 
latter  i^Htld,  diat  causa  might  be  shown  by 
counsel  instructed  by  the  attorneys  acting 
fer  tho  oxeenlofa  naned  in  the  will,  though 
had  been  no  piobala.     2%oMOi  t. 

P0«el89 

EXECUTION. 

Sm  MOVBT  lAV  ABB  BBGBITB9. 

Pbagticb,  VI. 

PniSOBBB. 

Wabbabt  ov  Attobbbx* 


PALSE  REPRESENTATION. 
Sm  Casb,  10. 

PELONY. 
8tt  Rbwabb. 

PORPErrURE. 
Sm  Ejbgtxbbt,  IL 
TuBBPiKB  Acts. 

PRAUD8>  STATUTE  OP. 
Sm  Aobbbxbbt. 


GAMING. 

8tt  HOBSB-BACIBO. 
LOTTBBT. 

GRANT. 

A  grant  of  goods  not  in  existence,  or  not  b^ 
longing  to  the  grantor  at  the  time  of  eieen^ 
ing  the  deed,  is  void,  unless  tho  gruiter 
ratify  the  grant  by  some  act  done  by  him 
with  that  view,  after  he  has  acquired  the 
property  therein.    Lwm  v.  Tkomton.     379 

GUARANTEE. 


of 

1.  B.  gave  to  A.  the  following  guarantee:  « Aa 
you  are  about  to  enter  upon  transactiQaa  in 
business  with  C,  with  whom  you  have  a^ 
ready  had  dealings,  in  the  eouno  of  wUch 
C.  may  from  time  to  time  become  laifely 
indebted  to  you;  in  consideration  of  yonr 
doing  so^  I  hereby  agree  to  be  respomAlo  to 
you  for,  and  gurantee  to  you  the  payoiont 
of,  any  sums  of  money  which  C.  now  i%  or 
may  at  any  time  be,  indebted  to  yoo,  so 
that  I  am  not  called  upon  to  pay  mors  than 
tho  son  of  tOOOi.''    Thova  had  baea  co»> 


/ 


1016 


INDfiX. 


■iderable  dealings  between  A.  and  C.  prior 
to  the  date  of  the  goarantee,  eonaieting  of 
loana  of  money,  paymenta  made  §ot  and 
goods  soppKed  to  C.  by  A.,  tihe  eredit  upon 
whieh  bad  nol  then  eipirad;  and  tiioae 
dealinga  bad  been,  to  «  small  extent,  dnoe 
oontinned  >— HeH  ^itot  the  goarantea  dia- 

mant  aa  well  of  Ibe  pait  aa  of  the  ftinre 
debt    Mmcon  t.  MrMb.  IN«at61 

8.  The  declaiation  aOaged  the  exalenea  of 
prior  dealinga  between  A.  and  C.  of  the 
three  deacriptions  above  mentioned,  and  then 
went  on  to  statei,  thai,  in  eonsideration  that 

A.  would  eontinoe  anch  dealinga  with  C, 

B.  promised  A.  to  be  responsible  iot  and  to 
goarantea  the  paynient  of  any  sums  of  mo- 
ney which  C.  then  was  or  at  any  time 
thoneaftlr  ttitght  be  Indebted  to  A.  in  the 
cooTM  of  sodh  dealings;  that  U  to  say,  a» 
wtU  m  Tttptet  of  tkt  $mni  of  monry  so  Itnt 
and  advanred  on  credit  om  afomaid^  amd  of 
the  SHfiM  of  moftcy  so  paid,  laid  out,  and  cav 
pended  on  credit  om  aforeeaidf  and  of  the 
goode  so  told  on  credit  ae  aforetaid,  and  which 
retpc-tioe  crtdite  wtrt  whoUjf  mneapired  a$ 
aforetttid  at  the  tiais  of  the  making  of  the 
§aid  promieef  aa  aUo  in  retpect  of  each  deaU 
inge  so  to  6c  continued  a$  afireeaid,  so  that 

C.  should  not  be  called  on  to  pay  more  than 
2000/. : — Held,  that  there  was  no  Tarianoe, 
and  that  the  decbratton  waa  good.        JM. 


HABEAS  CORPUa 
See  PmiBovim* 

HORBB-KACING. 
See  LoTTSBT. 

I.  A  bet  of  lot  on  a  legal  horse-raoe,  is  within 
the  prohibition  of  the  9  Ann.  c.  14,  and, 
therefore,  not  recoverable  in  a  court  of  law. 
Thorpe  ▼.  Colfman,  990 

8.  And  the  remedy  given  by  the  statute  of 
Anne  is  not  suspended  by  the  operation  of 
the  7  dt  8  Vict  cc.  3  and  58.  Bid, 

HUSBAND  AND  WIPB. 
See  Baeoit  Airn  Pihb. 


mOOM&TAX  ACT. 

Pfea  ofPaytnenie  under, 

To  covenant  for  rent  under  an  Indenture,  the 
ddendant  pleaded,  as  to  8/.  0«.  lOd,  that,  on 
^6  6ih  of  Apra,  1843,  before  any  part  of 
the  rent  became  doe,  37.  Os.  10^.,  being  at 
ithe  rate  of  7d.  for  every  80s.  of  the  annual 
value,  was  duly,  and  acconling  to  the  form  I 


of  the  statute,  asseaaed  on  the 
respect  of  the  |Hopeity  thereof,  for  tfae  jcv 
enauing;  that, en  the  SSIh ef  A«g«l, IIU, 
befora  the  oommencement  of  the  lailifti 
defendant,  Ihen  being  oocupifT  aai  tnaa^ 
paid  toT.  C.,then  being  collMlsr, Ihs tL 
Os.  lOd.;  and  that  the  defendant  hid  MVtr 
made  any  payment  on  aeeouat  of  the  nl 
ainoe  the  payment  of  the  87.  (h.  1M>- 
Heldf  on  fen«ral  demurrer,  that  the  pbi 
auffidently  ahowed  thai  the  aeMsneat  mi 
made  under  the  property  and  iDcoeie4ix 
act,  A  dt  6  Viet  c  85,  and  that  it  asmmek 
that  part  of  the  demand  to  wWeh  ft  an 
pleaded.    FrtuMn  yr.  Carter,       ft^W 

INNUBNDa 
See  Liuu 

INSOLYENT  DBBTOB. 

To  an  action  by  an  endonee  agaiut  te  » 
ceptorof  a  bUl,  the  latter  pMid,  thai,  b- 
kia  the  commencement  of  die  mA,  §  fA 
lion  for  hie  protection  from  praMei  mi 
duly,  and  accoading  to  Ibe  stated  pmeolid 
by  him  to  the  oooit  of  bankniflej;  thil 
afierwaida,  and  before  actna  bnagh^  • 
final  order  for  protection  and  dirtribatioe 
was  made  in  the  matter  of  the  pctitioa,  \j 
J.  E.,  a  mmmiasinner  of  thesaidoeoilidalf 
authoiiied  in  that  behalf;  and  thit  Ihf 
causae  of  action  in  lhededaratioB«cn  coa- 
tracted  before  the  date  of  filing  the  pelitia: 
^Heidf  a  suflkieni  plea  in  bar,  wihiB  Af 
5  dt  6  VitL  c.  116,  a.  10.    Cefl*T.asm. 


msUBANCE. 

ThtalLm. 

X^niiejwoM  eflbetod  fai  June,  1811,  qia  i 
ahip  vahud  at  17,0002.,  at  and  fr«  Qm 
to  Madiaa,  and  back  to  China.  Tbtw«l 
waa  purchased  fay  the  plaintift  in  1839  is 
11,0002.  During  the  voyage,  the  n«l 
waa,  by  a  peril  iwured  againet,  diwi*wi; 
and  by  the  wrack  of  the  marti  and  risvi 
felling  over  the  ehip'a  sides  and  itiftaV 
under  her  hull,  her  copper  and  diei^ 
were  injured.  The  neceaeaiy  cxpeoditgn 
to  repair  the  damage  ao  soeteiiwd,  vA  to 
refit,  so  aa  to  render  the  ship  eeswoHli^  ^ 
tha  voyage,  would  bafe  smooald  to 
10,60ML;  and,  if  aodi  eipenditBif  m 
been  incurred,  the  shi^  weald  hi*t^ 
worth  a  aual  not  exeeeding  9000L  Mil 
the  honicana  the  ahip  made  na  nos  «^ 


than  nanal;  and  opon  iiiaiainitiBa  ilCd- 
entla,  the  kaU  did  neie^peartokw^ 
and  the  ahip  appeared  to  be  •"■■^[JV]' 
other  reapecte  than  tboaa  abota  MitiM"' 
^Beld,  that  the  underwiiten  wen  iilik^ 
for  a  total  loae.    Mamuag  v.  My.     >*> 


INTBRE8T. 
On  judgment    JKmiiiNt^*  ^^' 


m 


nixiix. 
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nrnsBEST  in  l^nd. 

Stt  Aomiixxirr. 

DrrSRPLBADEB  RULE. 

$t€itriijffor  Cotts  atu 

I.  O.  U- 

I*  B.,  C^  I>M  tnd  E.  gmve  t  joint  and  KTenl 
promiMory  note  to  A.  for  2002.  and  interest, 
aa  aecoritj  for  a  loan  to  A.  On  the  death 
of  E.,  B.  obtained  the  note  from  A.  for  the 
porpow  of  procuring  the  aignature  of  an  ad- 
ditional piarty ;  and,  to  aecure  ita  retumi  BL 
and  6.  aigned  the  following  docunient:— 
<«  I  0  Mr.  A.  300/.  for  value  received."  The 
note  waa  returned  by  B.  to  A.,  with  the 
name  of  F.  added,  but  the  I  O  U  waa  not 
given  npi  The  alteration  waa  made  with 
tha  aatent  of  all  parties. 

Quare,  whether  the  addition  of  the  fifth 
name  waa  such  a  material  alteration  as  to 
avoid  the  note  1  Gould  v.  Coombi,  Page  543 

t.  Assuming  it  to  be  so : — Beld^  in  an  action 
bj  A.  against  B.,  that,  as  the  note  waa  free 
from  objection  at  the  time  the  I  O  U  was 
given,  it  was  admissible  in  evidence  in  sup- 
port of  a  count  upon  an  account  stated. 

Ibid. 

X.  And  that,  A.  aasenting  to  a  verdict  being 
entered  against  him  upon  the  count  on  the 
note,  he  was  entitled  to  a  verdict  ibr  SOOH  on 
the  account  stated,  although  the  particulara 
of  demand  merely  alleged  that  the  action 
waa  brought  to  recover  the  amount  of  the 
promiasoiy  note.  Ibid, 

4.  MtU,  alao,  that  the  tnaartion  of  the  words 
^for  vo/mc  reeewtd^  did  not  render  the  I O  U 
Kabie  to  a  note,  or  to  an  agvaemonl,  stamp. 

Ibid. 

ntREGULARITY. 
Stt  Pbactici,  L 
TBBaPAaay  L 

ISLE  OF  WIGHT. 
8m  TiTBVMKB  Acts. 

ISSUE. 
8m  DaTias,  S. 


JOINT-STOCK  COMPANY. 
8m  8>TAMWf  8. 

JUDGES'  ORDERS. 
8u  Rboula  GxarsmALia,  L 

JUDGMENT  AS  IN  CASE  OF  A  NON- 

SUIT. 

It  ia  no  ground  ht  discharging  a  rule  for  judg- 
ment aa  in  case  of  a  nonsuit,  without  a 
pocemptory  undertaking,  that  the  plaintiff 


haa,  gjfift'*  the  o*wwiM!iiwiitfitf  of  the  irHfliti 
diaoovered  that  the  debt  ia  recoverable  in  a 
court  of  requests.    NkhoUon  v.  Jaekmm. 

Pagee2S 
JURAT. 
&f  ArviBATiT,  L 

JURY. 

AAdavits  of  jorynian  aa  to  friiot 
tbemaalvea  with  lefetonce  to  a 
not  admiariblo.    Btmik^  ▼•  Flmmg.      479 


LANDLORD  AND  TENANT. 

L  CondruetioH  of  jignement. 

1.  By  a  memorandum  in  writings  A.  agreed  to 
let  to  B.  a  bouaa  «<  at  a  yearly  rent  of  60/.** 
with  a  proviso  that  A«  ahonld,  «in  oonai- 
deration  of  the  ysor/y  rtiU  as  aforesaid  being 
duly  Mid,'*  give  B.  quiet  poaseasion  of  the 
aaid  hooaa:  and  B.  agreed  ''to  pay  the 
afortaaid  rtnt  of  60^  and  all  taiea,"  dec. 
The  memorandum  then  concluded  thus — 
*•  likewise  the  stable  and  loft  over,  now  oc- 
cupied by  H.,  at  a  further  mU  of  85t  per 
annum, — to  be  paid  on  the  usual  quarter 
days: — Held,  by  Coltman,  Creanvell,  and 
Erie,  Js.,  abaente  Tindal,  C.  J.,  that  the  re- 
servation of  quarterly  payments  applied  only 
to  the  26^  rent,  and  not  to  the  602.  Coomber 
T.  Heemtrdm 


IL  Double  Value,  under  t  W.  i  M.9ee$.  1,  c.  5, 

i.4. 

3.  In  case  upon  the  2  W.  dt  M.  c.  5,  s.  4,  for 
double  value,  for  distnuaing,  no  rent  being 
due,  the  jury  ought  to  bo  directed,  if  they 
find  for  the  plaintift)  to  give  damagea  to 
double  the  amount  of  the  value  of  the  gooda. 
Mueten  v.  Fonie.  715 

TXL  Seetrnd  JHHrem. 

3.  Trover  lies  against  a  landlord  who  makea  a 
second  distress  for  the  aame  rent,  when  ho 
might  have  taken  suiBdent  at  first,  or  where* 
having  taken  a  sufficient  distress  at  first,  he 
voluntarily  abandona  it    Desmon  v.  Cmpp. 

961 

4.  In  trover  for  houaehold  ftndtore,  the  do> 
fondant  pleaded  that  ho  took  the  gooda  os  a 
distrees  for  rent  Replication,  that,  after  fho 
rent  hacaoio  duo,  and  befora  tha  diatreas  in 
the  plea  mentioned,  the  defondant  totA  goods 
of  the  plaintiff  other  than  thoae  in  the  count 
mentioned,  as  a  distress  for  the  amaia  of 
rent,  the  said  gooda  being  liable  to  o  dis- 
tress for  the  said  ieot»  and  of  suffictont 
value  to  satisfy  it,  and  that  the  defondant 
oouU  and  might  have  aatisfied  the  amari^ 
dec,  thereout,  yet  that  he  wrongfully  and 
vexatiously,  and  without  excuse,  refused  and 
neglected  ao  to  do,  dice 

3a3 


1018 


INDEX. 


IW,  a  good  aiifwer  to  tiio  plea;  for, 
•Maming  the  rent  to  lemain  due,  itill  the 
landkjid  could  not  under  tiie  drcumstanoee 
take  e  eecond  diitifiM.    J)auf$on  ▼.  Cropp, 

Page  961 
6,  Rejoinder — that  the  goods  firrt  eeiied  were 
not  of  auffident  ▼aloe  to  eatiafy  the  arrears 
of  rent,  and  that  the  defiuidant,  hefore  the 
making  of  the  eecond  distress^  lawfully 
abandoned  and  pot  an  end  to  the  first,  and 
withdrew  from  possession,  and  that  the  rent 
so  distrained  for  remained  wholly  due  and 
unsatisfied.  Surrejoinder— that  tiie  goods 
and  chattels  in  the  replication  mentioned 
were  of  suflldent  Talue  to  aatisfy  the  airears 
ofreot:«- 

Heldf  that,  if  the  rejoinder  could  be  read 
so  as  to  qualn  the  insnflScicncy  of  the  goods 
distrafaied  the  ground  of  abandoning  the  dis- 
tress, the  aTerment  of  insufifcieney  was  ma- 
terial, and  the  surrejoinder  traversing  it, 
good ;  but  diat,  if  it  could  not  be  so  read, 
the  rejoinder  was  bad,  as  not  showing  any 
lawful  ground  for  relinquishing  the  first 
distress,  and  taking  a  eecond.  Ibid. 

LEASE. 
Sif  CoTsiTAaT,  L IL 

LIBEL. 
&e  Costs,  II. 

JEffed  of  kmnnndo, 

A  declaration  lor  a  libel  stated  that  ea  a  cer^ 
tain  night,  a  gentleman  was  hocnssed  and 
robbed  in  a  publio^ionaB  kept  by  the  plain- 
tiff—fumiciMb,  «that  a  person  had  been 
feloniously  drugged  and  robbed  in  the  said 
publio-house,  and  thereby  intending  to  cause 
it  to  be  believed  that  the  said  pubUo>bouse 
was  the  resort  o(  and  frequented  by,  felons, 
thieves,  and  depraved  and  bad  characters." 
The  jury  having  returned  a  verdict  for  the 
defendant,  notvrithstanding  that  witnesses 
called  for  the  plaintiff  stated  that  thi^  had 
ceased  to  frequent  the  plaintiff's  house  in 
consequenoe  dfthe  publication,  and  that  they 

.  understood  the  libel  as  an  imputation  upon 
the  plaintifil  and  upon  the  character  and 
conduct  of  his  house    the  court  refused  to 

.  giant  a  rule  for  a  new  triaL  Broome  v.  Go^ 
den.  728 

And  see  p.  783,  n.  (a). 

LIBERUM  TENEMENTTTM. 
Set  Custom ABT  PattaOLS. 

LIMITATION. 
8tt  DikTisa. 

LOTTERT. 
8ei  Homsa-mAciira 

i.  To  debt  for  money  had  and  received,  the 
defendant  pleaded^  that  a  certain  race  was 
about  to  be  run,  and  that  an  illegal  game 
called  a  lottery,  not  authorised  by  law  or  act 


of  paihameot,  waa^pit  up  by  ma 
fiir  certain  subscribers  of  R  each,  (m  tbi 
whole  amouBAiiig  to  tfii^}  to  be  pii  lilb 
defendant  under  rsgu|atiqns  in  intlmn  u 
follows : — that  the  subaeriber  whess  am 
should  be  drawn  out  of  a  box  naxtaftarthi 
name  of  the  horse,  (drawofrom  anodisr  boi,) 
which  horse  should  be  placed  firrt  ia  tberaoi, 
should  be  entitled  to  receive  from  the  de- 
fendant lOOL  The  plea  then  slkged  (hit 
the  subscriptions  were  paid  by  the  pbiatf 
and  others  to  the  defendant,  and  tbit  thi 
plaintif(  under  the  regulations,  bseuss  cb> 
titled  to  the  im-i-^HeU,  thai  the  ^S^ 
closed  a  tianaagtion  within  the  prohititiflBrf 
the  lottery  acts  10  dt  II  W.S,e.I7,iBd 
42  G.  8,  c.  119.  JUpori  ▼.  ilTatt.  F^b  974 

2.  ffitd,  aleo^  that,  supposmg  me  tmadioa 
to  be  a  bet,  it  was  an  illegal  brt.         Ml 

3.  Held,  also,  that  the  plea  was  good  in  fan, 
as  setting  up  illegality  of  oopodantiea  by 
sUtute.  iM. 

4.  In  assumpsit  for  money  had  and  reoeiiedlt 
plea  that  the  money  was  the  amooot  of  i 
prixe  in  an  illegal  lottery  held  by  the  dtU- 
ant,  and  that  he  paid  over  the  aaiooot  to  J. 
8.,  whom  he  conceived  to  be  the  wmmttOti 
who  was  entitled  to  receive  aod  to  idan  Ike 
money,  is  bad  for  duplicity.    Home*  v.  Uek. 

514 


MANOR. 
Set  CimovAaT  PaxaaaKa 

MARRIAGE. 
8m  Powaa. 

MATERIAL  EVIDENCB 

St€  PaACTICB,  lY. 

MEMORAin>A,  lOM. 

MESNE  PROPira 
Sec  CoTxaAar,  IL 

MISDEMEANOR. 
8h  Paisovxa. 

MISDIRECTION. 
See  BiLu  axb  Notxs,  IB. 

1.  TheplaintifbdeclaiedtnaasuaB|MiftopQi* 
contract,  by  which  they  wsm  to  nan^ 
tftie  and  fix  for  the  defendant  a  ceitsia  ap> 
per,  dice^  necessary  for  the  fiuiag  ap  ef  > 
brew-houae,  aoooiding  to  a  spedfieatioa,  tir  i 
certain  price,  and  the  defendant  ^"^^^ 
mit  the  ptaiotiffe  to  pot  up  the  work, «» 
pay  for  the  aame  on  the  delivery  sod  fizuf 
up  thereof;  assigning  as  a  bnaeb  ^  !* 
defendant  would  not  permit  *!*  llJ^""* 
furthe  to  proceed  with,  and  to  eoogfktttti 
work,  but  discharged  them  therefroBk  Up« 
the  trisl  of  an  issue  on  the  readiaasK^^ 
plaintifb  to  mannfactors  and  €on|dili  v 


INDEX. 


im 


sttffflr,  dECn  It  wa«  left  to  the  jmj  to  eaj, 
upon  Um  evidence,  which  partj  wte  in  fralt 
in  oceasiitning  toe  contract  not  to  he  carried 
into  ei&cC: — HcU,  no  misdiiection.  Pon- 
iifex  ▼.  Wilkituon.  Page  75 

S.  On  showing  came  againat  a  rale  for  a  new 
trial,  on  the  ground  d  miadifection,  the 
plaintiff  conaented  to  abandon  that  part 
of  his  demand  to  which  the  miadtrection 
applied — the  court,  without  the  anent  of  the 
defendant,  discharged  the  rale  as  a  rule 
for  a  new  trial,  and  made  a  rule  ahiiolute 
for  veducing  the  damages.  Moort  ▼.  Tueh' 
tseU.  607 

MONEY  HAD  AND  RECEIVBD. 

Action  foft  where  mainiainaldt, 
1.  Certain  shares  in  a  joint-stock  company 
were  deposited  bj  B.  with  A.,  to  be  sold  1^ 

A.  in  caie  B.  neglected  to  provide  for  two 
bills  accepted  bj  A«  for  B.*s  accommodation. 

B.  having  fidled  to  provide  for  the  bills,  A. 
sold  the  dkares,  and  gave  notice  of  that  fiict 
to  B.,  who  refused  to  execute  a  transfer  to 
the  purchaser.  In  an  action  for  money  had 
and  received,  brought  by  A.  to  recover  the 
amount  paid  by  him  to  take  up  one  of  the 
bilk,  B.  pleaded  in  bar  the  deposit  and  $ale 
of  the  diares.  Upon  an  issue  taken  on 
this  plea :— fleU,  that  B.  was  entitled  to  the 
verdict,  notwithstanding  hb  refusal  to  give 
efieet  to  the  sale,  by  executing  a  transfer. 
Bo98  V.  Mom,  237 

S.  A  /L  /a.  issued  against  B.  When  the 
oflSoer  went  to  B.'s  premises,  on  the  11th 
of  July,  to  execute  the  warrant,  he  found  a 
man  in  posseaskm  bn  behalf  of  trastees  un- 
der a  dead  of  assignment  executed  by  B.  for 
the  benefit  of  his  crediton.  The  officer  there- 
upon retired  without  making  a  levy.  On  the 
14th,  a  fioU  issued  sgalnst  B.,  under  which 
ha  waa  duly  declared  bankrapt  On  the 
15th  of  August,  thu  oflioer  again  entered, 
and  made  an  inventory  of  the  goods  on  the 
premises,  asserting  that  he  eonsidered  him- 
self in  pesaesiion.  On  tha  8d  of  September, 
the  aasignees  of  B.  paid  the  sum  claimed 
under  the  writ,  in  oider  to  prevent  the  sheriff 
Irom  proceeding  to  a  sale,  which  he  threat- 
ened to  do:— 

Btld,  that  the  assignees  were  entitled  to 
leeover  back  tha  money  so  paid,  as  money 
had  and  received  to  their  use ;  and  4hat,  if 
necessary,  it  must  be  assumed,  as  against 
the  sheriff,  that  he  was,  at  the  time,  in  pos- 
session of  the  goods.  Valpy  v.  Manleif,  694 

And  wte  BAirKauPT,  11.  1. 

LOTTSBT. 

MONET  PAID. 

^rttofi  ybr,  wArrc  fnatn/auia6/e. 

The  plaiotiff  and  defendant  respectively  were 
mWleasaesi  at  dialiiiet  rents,  of  separate 


portions  of  prenuseSy  the  whole  of  wlueb 
were  held  under  one  original  lease,  at  an 
entire  rent  The  plaintifl^  having  paid  the 
whole  rent  under  a  threat  of  distreas,  brought 
an  action  to  recover  the  proportion  of  rent 
due  from  the  defendant,  as  for  money  paid 
to  his  use  i^Hdd,  not  mainteinahlff.  ^tm* 
ter  V.  Ami.  Page  800 


NEOLIQENCE. 
See  Naw  Tbiai,  IV. 

NEW  TBIAL. 

Miaearriage  of  the  Ofietr  ta  tokimg  Om  Vtrdki, 

1.  In  case  for  an  infringement  of  a  patent,  the 
judge  left  three  questions  to  the  jury  ;  and« 
on  their  retiriug  to  consider  their  verdict,  he 
handed  to  the  associate  an  abstract  of  the 
pleadings^  desiring  him  to  take  their  finding 
asparately  on  the  three  questions  so  sub- 
mitted to  them.  The  jury  returaed  into 
court,  stating  that  they  found  a  verdict  for 
the  plaintiff  generally.  The  counsel  for  tha 
defendant  requested  the  associate  to  put  the 
questions  separately:  thia  he  declined  to  do, 
notwithstanding  one  of  the  juiymen  in- 
timated that  three  pointo  had  been  distinctly 
put  to  them  by  the  judge;  the  plasntifTa 
counsel  objecting  to  that  course  ^-'11le 
oourt  diieeled  a  new  trial  without  coata. 
Bntfley  ▼.  Flemmg,  470 

5.  AflUavito-  of  joiymen  aa  to  what 
among  themselves  with  niemnos  to  a 
diet,  are  not  admissible.  Ibid, 

IL  Inadeqwteff  of  DammgiO, 

3.  In  case  for  an  Injury  to  the  platntiiTs  repu- 
tation, by  the  sale  by  the  defendant  of  gun- 
locks  of  an  inferior  fabric  with  the  name  of 
the  plaintiff  stamped  thereon,  the  jury  hav- 
ing returned  a  verdict  for  the  defendant, 
upon  an  iasue  on  the  sufRriency  of  01.  paid 
into  court,  on  the  ground  that  that  aum 
covered  the  pecuniary  damage  actually  aua- 
tained, — the  court,  on  an  application  for  a 
new  trial,  declined  to  interfere.  Mantom  v. 
Balte.  444 

4.  In  an  action  against  a  surgeon  for  negli- 
gence, whereby  the  plaintiff  lost  his  leg,  a 
verdict  being  found  for  the  plaintiff  with 
nominal  damages,  the  court  refused  to  grant 
a  new  trial,  the  judge  having  expressed  him- 
self satisfied  with  the  ?eidict  Gibbt  v.  7W 
naUff,  040 

m.  FiUng  JgUUtmU. 

6.  The  court  will  not  allow  additional  affidavita 
to  be  filed  in  support  of  a  motion  for  a  new 
trial,  after  the  expiration  of  the  time  for 
moving.  JMi 


vm 


nma* 


6«  TbQ  plMOtiff  ia  «»  uA<m  idmm,  con.  faav- 
ing  hmm  aoMuited  mi  toomqwem  of  the 
•ecMitnlil  ftbteaoa  of  hii  ottoroej,  tho  ooort 
fmoled  a  boot  iriol  on  paymeat  of  cootp^  as 
botnaBa  attoniey  and  oiieal,  Uappoariag  that 
aaother  actaon  naght  be  boned  hy  the  otatale 

i  4f  linrilotioniy  and  the  pUintiir  bo  i^eiobjr 
precluded  from  taking  ulterior  prooeodinga. 
JpUng  Y.  GcldriMg.  Pago  635 

jSttd  §m  hAMJiuoMit  Aaa  Tivakt. 
LiaaL. 

NONSUIT. 

Wboro  a  dcfeildaDt  applies  far  a  nonaoit  on 
Iha  grotttid  that  the  contract  dedaved  oo  is 
not  proved,  and  the  judge  dectinca  to  non- 
aoit, bnt  reaerroa  the  point,  and  the  jury 
find  lair  the  defendant,  it  ia  oompetent  to  him 
to  aat  up  the  direction  taken  at  the  trial,  in 
inawer  to  a  rule  niai  for  a  new  trial  obtained 
On  tile  ground  that  the  verdBct  ia  against 
avidenoo.    Mumnury  v.  Paul  316 

NoncB. 

t  OfJd  ofBanknipte04 — Sfn  BAVKavpr,  1. 

By  aa  aet  lav  ragalating  the  leliof  and  eaaplny- 
nam  of  the  poor  of  the  pariah  of  A«»  and  for 

'  other  local  porpoaos,  it  ia  enacted  that  no 
aelioii  i^aU  be  conuneaeed  for  any  thing 
4aae  ia  panpanco  of  that  aat,  antil  after 
tarenty-one  days'  notioa,  Sk*  In  toeapaas 
igainal  pariah  effioera  afvpointed  under  the 
•et»  for  iopriaooing  the  phdntiff  ia  the  woik- 
kouae  upon  a  auppoaitioii  tliat  he  was  in  a 
dangeroua  state  of  insanity  :^Htld^  that  the 
defondaalak  M^  having  pomaad  the  course 
pointed  out  to  pariah  officers  by  the  9  G;»  4, 
e»  4d,  with  vtgud  to  pauper  Innatica,  and 
theiaiRiia  not  betng  proieeled  by'  that  act, 
were  not  entitled  to  notice  of  action  under 
Ihe  local  act    £HotY.MIift,  18 

BL  CyiWaasar<-&f  Biua  Awa  NaTxa»II. 

NUI8ANCB. 
fiitCAaa. 


PAPBB  BOOKa 
DaursaT  av^— &t  RaavuL  Ghnrtaiua,  fl. 

PART^WNBB, 
Sft  Bf  laaaca,  H. 

PATENT. 

I.  7V2ro/. 

I.  |h  caae  for  an  infidngement  of  a  patent,  the 
defondant  pleaded — ^that  the  ioYontion  in 
aispect  whereof  the  letters-patent  warn  gr^t- 


.  edt  yf9»  an  ia«antiflB  atalad 
by  the  plaintil^  in  applying  far  the  Icim- 
patent,  to  be,  and  waa  thenia  called  mA 
Intituled  «  The  invention  of  making  or  fa«* 
ing  pablic  afreets  and  faigfaway%  and  poUa 
and  private  roads,  coartp,  and  bridges  alh 
timber  or  wooden  blocks'' — that  the  kOsi^ 
patent  were  granted  fir  and  ta  roftei  tf 
the  aaid  invention,  by  and  nnder  the 
style,  and  title  of  **  Tlu  invention  of 
or  paving  public  streets  and  highways^  ttd 
pubBc  and  private  roada,  coofta,  and  bri^ 
with  timber  or  wooden  blocka ;"  and  by  sad 
under  no  other  name,  atyle,  or  0Oo  sad 
that  the  aaid  s^le  and  title  waa,  in  its  ddm, 
deaeriptioa,  and  definition  of  the  asid  iavea- 
tion,  too  laigSi  uncertain,  amhigaoaib  sad 
Tagoa,  and  inconsistent,  inapplicabla,  mi  il 
variance  in  respect  o^  tc^  and  with  ihs  as- 
tare  of  the  invention  as  deaoibed  and  ssocr* 
tainad  by  the  specification  ;  bj  reason  wbce^ 
of  the  patent  waa  void.  The  plaiatiflrta- 
plied,  that  the  lettera^tept  were  greeted  bt 
and  ia  reapeet  of  a  certain  invention  caibd 
and  intituled  **jin  inventioo  of  aMkiag  ar 
paving  public  atreeta  and  bighwaya,  and  pab- 
lic and  private  roada,  eoorta,  aad  brii^ 
vrith  tinber  o$id  wooden  blocka,'*  end  aot 
for  M  7^  invention  of  making  or  paring 
public  atiaeta  and  highwaya,  aad  publie  md 
private  ioad%  counsb  and  bridgeOk  with  tiiB- 
bar  er  wooden  blocka:^ — Hddf  an  apt 
traverse  of  the  plea.    SUad  v.  Carqf. 

PV49I 

liw  B^ir6Unent  of  Sptnficatimu 

%  A  dfdarationin  caae  for  inliingeBwnt  of  i 
patent,  aet  oat  the  pnivieD  fia  mskiag  it$ 
laiteia-patent  Toid  ia  caaa  of  the  aoaeaial* 
avnioif  a  apeeification  within  six  criarfff 
aiontha,  and  avermd  perfonnanoe  «f  that 
condition.  Plea,  that  the  piientee-dU  tot 
partienhniy  deaerifae  and  aacartain  tfaea^w 
of  the  allaged  invantaon,  and  in  vrbat  i 
.  the  aama  waa  to  be  performed," 
with  a  varificatioa  i-^^htld,  that  _ 
of  the  condition  of  anrohnani  ina  pf^ 
aUegsd  in  the  declaration;  thomhitdUvA 
^ipearoalfae  fooa  of  the  declatatiaa,  dim» 
ly,  or  by  neceaaary  implication,  that  fin  •> 
for  anmlmant  had  aqM 
broagfat.  Bsntlif  1^  MdtAa^ 


3.  BW,  abo,  that  the  plaa 
duded  with  a  verificatloa. 


m.  Ceat^mdioa  ^  ^Mqfke/ifB. 

4.  A.  obtained  a  patent  for  « improvemeali  in 
the  manufocture  of  woollen  fiibrici,  orUinct 
of  which  wools,  furs,  or  hsirs,  sre  lbs  ptJB' 
dpal  ingredients,  aa  well  as  for  lbs  naciir 
nary  used  therein.'*  In  tke  spediicaCie^lk* 
main  object  of  tho  inventor  waa  staled  19  b* 


vmx. 


\m 


wldMHit  ■pifiwng  m  WMMriiftg;"  uid  tlie 
yrinopil  feataie  of  it  to  be,  Ihe  •*  obUomg 
m  long,  eT«B,  and  uoilbrm  bat  of  wool,  or 
other  nuteruili,  of  any  required  length,  width, 
or  tKiifciieiM,  aoitahtB  td  be  made  into  eom- 
mercial  eada  or  pieoea  of  doth."  The  ape- 
dfication  described  the  mode  of  producing 
cloth  by  felting,  by  raeehring  the  sliver  direct 
from  the  carding-engine,  between  two  long 
lerolving  aprons,  and  placing  it  in  soocessive 
Ibldfl^  until  the  requii«d  thickness  was  at^ 
tained :  it  then  diescrib^d  tfie  process  of  felt- 
ing, and  the  machineiy  used  for  that  pur- 
pose, recommending  the  use  of  soap  and 
wator  in  combination  with  rollers,  in  prefer- 
ence to  addulaled  water,  as  theretofore  used, 
and  proceeded  as  fellows  :-^«  In  order  to 
tncieaae  the  fetttng  action,  it  is  Tery  desira- 
ble to  allow  the  felting  roUeia  to  act  upon 
the  cloth  in  as  many  directions  as  poasiMe. 
By  the  Tedprocating  molioo  of  this  machine, 
wo  ha^e  seen  that  this  action  b  produced,  in 
eadi  direction,  longitudinally ;  and,  in  order 
to  do  this  in  other  diracfions,  the  cloth  is 
taken  from  the  last  machine  and  placed  in 
the  entering  end  of  another  similar  felting- 
machine ;  but,  instead  of  being  entered  as 
before,  the  pteoe  is  first  passed  between  two 
feeding-rollers,  T^  one  of  which  is  shown 
in  figure  20,  and  which  are  pboed  at  an 
angle  with  the  feeding  apron,  of  near  forty- 
five  degrees.  These  two  roHers  have  a  ve- 
locity of  from  three  to  four  times  that  of  the 
feeding-apron  upon  which  the  cloth  is  thrown 
in  regular  folds  as  it  enters,  lying  at  nearly 
the  aame  angle  as  the  position  of  the  rollers. 
This  now  causae  the  action  to  take  place 
diagonally  across  the  piece  of  ckch,  and 
after  having  paased  through  in  this  direction, 
it  is  reversed,  and,  when  again  passed,  the 
action  is  nearly  at  right  angles  with  the 
laat.**  The  specification  then  proeeeded  to 
describe  a  raising  machine,  the  raising-cyKn- 
dera  of  which  are  placed  in  a  diagonal  posi- 
tioo*  '•one  acting  from  one  of  the  lists 
towards  the  other,  and  the  other  in  the  op- 
posite direction.'* 

The  patentee  claimed  (amongat  other 
things)  the  application  of  the  compound 
apron,  and  the  extended  sliver  itself  as  i/f- 
uriled  in  ikt  tpvifiraivm^  applied  to  forming 
a  bat  by  successive  folds  or  layers,  for  the 
production  of  long  or  commeicial  ends'  of 
doth,  without  spinning  or  weaving;  and 
also  the  diagonal  or  cross-felting  as  before 
described ;  the  diagonal  position  of  the  reis- 
ing-cylinders ;  and  the  use  of  soap  and 
water,  in  combination  with  the  rollers,  in 
lieu  of  acidulated  water. 

Prior  to  the  date  of  the  patent  in  que^ 
tiott,  B.  obtained  a  patent  for  <•  improvements 
in  the  manufoctom  of  hosiery,  shawla,  car- 
pels, rug%  blankets^  aad  othar  febiioib*'    In 
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spadfieatloii,  B.  daoeribed*  a  moda  af 
,*-which  was  alated  by  one  of  thi 
dafendant'a  witncssss  to  be  anbatantially  Iha 
same  in.principle  m  that  deacaribed  by  K^m 
follows»— M  The  rollere,  B^  m  made  to  tra- 
veiaa  acrasa  the  aami»^iindaia;  and,,  after 
passing  many  timaa .  acroaa  them,  so  aa 
thoroughly  to  roll  the  bat  horiiontally,  tha 
roUsra  ahonld  be  lifted  up^  by  meana  of 
atrapa  attached  to  their  end%  and  by  snitabia 
machinery  placed  above  tjie  aame;  and  tha 
position  of  the  rollera  ahoukl  then  be  shifted, 
so  as  to  make  them  tmvel  angularly ;  first, 
several  timea  in  one  direction,  and  after- 
wards,  by  being  again  properly  shifted,  ft'cpi 
angle  to  angle,  in  the  opposite  direction." 
Both  soap  and  water  had  been  used  belSvre 
in  felting,  and  roUers  also^  but  not  in  cosa* 
bination:^ 

Htld^  that  the  claims  in  the  spedficati^n 
in  respect  of  the  formation  of  a  bat  by  ^e 
extended  sliver  is  therein  describe^  ^ 
raising-machbe,  and  the  method  of  croaa* 
felting,  were  not  too  large.  AlUn  v.  Rmmtmm 

Page  661 

6.  Htld,  aiao^  that  the  claim  fti  tha  naa  of 

aoap  and  water  in  conjunction  with  tb^ 

rolleri^  waa  well  founded.  /6id, 


6.  By  an  act  of  parliament,  to  be  Jodidany 
taken  notioa  o(  noting,  that  iettaia|>alBfit 
had  been  granted  to  A. ;  that  the  spedifica* 
tion  waa  enrolled  within  wix  months  instead 
of  being  enrolled  within  fimt  montlia  after 
the  date  thereof  as  required  by  the  lettem* 
patent ;  that  the  letters^patent  contained  a 
proviao  for  making  diem  vdd  if  they  dioiUd 
become  vested  in,  or  in  trust  for,  more  timn 
iwehft  peraons ;  and  that  certain  persona  had 
agreed  to  form  themselves  into  a  eampAiy 
for  the  pnrpoee  of  working  tha  patent- 
powers  were  given  for  the  fonnalioo  of  a 
company,  and  enabling  the  patentee  to  aa- 
sign  the  patent  to  them,  or  to  license  Ihtai 
to  work  it  A  aubiequeni  section,  reciting 
the  non-enrolment  of  a  spedfication  witto 
doe  time,  and  that  such  non-enrdment  had 
arisen  from  inadvertence  and  minnformaliim, 
and  that  it  was  expedient  that  the  patent 
should  be  rendered  ?alid  to  the  extent  thfte* 
inafter  men^oned,  enacted,  that  the  lellam 
patent  ahoaU,  during  tha  remdnder  of  tha 
term,  be  conddered,  deemed,  and  taken  to 
be  as  vdid  and  ^fiactud  to  all  intents  and 
purposes  as  if  the  spedfication  thereunder, 
so  enrdled  by  A.  within  fix  months  after 
the  date  thereof,  had  been  enrolled  wiiiin 
four  months : — 

Held,  that  the  confirmation  of  the  patent 
was  unconditional,  and  waa  not  dependent 
on  tha  founaSioa  of  a  company.    SUod  % 
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7  The  defendant  inrtlier  pleaded,  that,  before 
the  paanng  of  the  act,  and  after  the  expira- 
tion of  four  calendar  months  next  and  im* 
mediately  after  the  date  of  the  plaintiiTa 
patent,  he  obtained  a  patent  for  an  invention 
of  certain  improvements  in  paving  for  co- 
vering streets,  roads,  and  other  ways ;  that 
hb  invention  then  applied  to  btocks  of 
wood,  and  was  a  material  and  substantial 
and  bonafldt  improvement  of  and  upon  the 
invention  of  the  plaintiff;  that  the  same 
could  not  be  made,  used,  or  exercised  with- 
out at  the  same  time  making,  using,  and  put- 
ting in  practice  the  plaintiff's  invention ; 
and  that,  in  the  doe  and  legitimate  exercise 
and  enjoyment  of  his  patent,  he  necessarily 
and  unavoidably  used  tho  plaintiff's  inven- 
tion.:— HeU^hAd  on  demurrer;  the  operation 
of  the  statute  being  to  effect  a  complete  con- 
firmation of  the  plaintiff's  patent,  and  to 
preclude  the  defendant  from  using  the  plain- 
tifl^s  invention,  notwithstanding  the  grant 
to  the  defendant.      Sttad  v.  Carty, 

Page  496 

V.  SmggutUnu  hy  Workmm, 

8.  The  adoption  by  an  inventor  of  a  suggestion 
made  in  the  course  of  experiments,  of  soom- 
thing  calculated  more  easily  to  carry  his 
eonoeptions  into  effect,  does  not  affect  the 
Talidity  of  the  patent  jiUen  ^,  Rawion,  651 

VI.  Pita  jwttifying  wtdtr  a  fonmr  Paimt, 

9.  To  a  declaration  in  case  by  A.  against  B., 
fi>r  the  infringement  of  a  patent  for  <*  im- 
provements in  pumps,"  setting  out  the  grant 
of  the  letters-patent  to  A.  in  1837,  and  a  dis- 
claimer of  part  of  the  specification  in  1844, 
and  charging  a  subsequent  making  and 
▼ending,  dec,  of  A.'s  invention  by  B.,  B. 
pleaded,  that,  after  tho  making  of  the  letters- 
patent,  and  before  the  disclaimer,  C.  obtained 
a  patent  for  <*  improvements  in  water-closets 
•pd  stuffing  boxes  applicable  to  pumps  and 
oocks;"  that,  after  the  grant  of  the  letters- 
patent  to  C,  and  before  A.'s  disclaimer,  C. 
granted  a  license  to  B.  to  make,  use,  dice, 
his  invention,  so  &r  as  the  same  was  appli- 
cable to  stuffing-boxes  applicable  to  pumps; 
that  B.  had  made  and  sold  diven  large 

.  quantities  of  pumps  under  the  said  license, 
.  and  that  the  grievances  in  the  declaration 
were  the  making,  using,  &&,  as  aforesaid, 
the  ssid  improvements  in  pumps  for  which 
the  said  lettera-patent  were  granted  to  C, 
and  the  said  license  granted  to  B. ; — Held, 
that  the  plea  did  not  sufficiently  confess  and 
avoid  the  mattera  charged  in  the  declaration. 
atodeery,  Warner.  148 

VIL  Effect  of  DUelanmr, 

1%  Qiicrf,  the  effect  of  a  disdaimer  of  part  of 
»  ipedfication,  upon  rights  aoqoired  under] 


a  palciit  granted  to  anoftey  pewwipwwiy 
to  the  entry  of  anch  disdaimer.  S«far  v 
Warmr,  Pl«i  14* 

jind  tee  CorTmiaiT,  IL 

PAYMENT  SUPRA  PROTEST 
See  Bills  avd  Notbs,  IL 

PENALTY. 
Set  TumvMKK  Aeia. 

PIRACY. 
Set  CorTBiaBT. 

PLEADING. 
See  CoPTBieBT,  L 

GUAaAVTXX. 

[vcoMx  Tax  Act. 
IirsoLTxvT  Bbbtob. 
PATiirr,  L  IL  IV.  «. 

TUSPASB. 

L  jittuKyuit, 

L  Jtoermeni  of  Readimett  emd  WWinpuu, 

I.  A  declaration  for  not  accepting  a  (paaxtf 
of  guano,  alleged  that  the  plaintifi  was 
ready  and  willing  to  deliver  the  gntno  a^ 
cording  to  the  terms  of  the  contract.*— flctf, 
sufficient,  on  spodal  demurrer;  end  that  it 
was  not  necessary  for  the  plaintifi  to  svcr 
a  tender  or  ofter  to  deliver,  or  that  lbs  d»- 
fendant  dispensed  with  a  tender.  Seyi  v. 
LeU. 


%  JQtgaHtm  ef  BreadL 

2.  In  assumpsit  by  A.  against  B.,  the  MiH' 
tion  set  out  an  agreement  under  which  B. 
was  to  be  let  into  possession  of  a  pobfie* 
house,  and  to  purchase  certain  fittiogt,  dee, 
for  65L,  4/.  thereof  to  be  paid  immediitelf, 
and  the  residue  on  the  30th  of  July,  oa 
which  day  B.  was  to  be  let  into  poiKidnn ; 
and,  if  either  party  failed  to  fulfil  the  agree- 
ment, he  was  to  forfeit  30f.  to  the  other,  as 
demand.  Averment,  that  A.  was  alwijf 
ready  and  willing,  and  offered  to  give  po>> 
session,  and  to  sell^and  deliver  the  filtiogi» 
dec  Breach,  that,  although  B.  paid  the  4/; 
yet  he  did  not  pay  the  plaintifT  the  611,  or 
any  part  thereof,  or  pay  the  plaiid^  tk 
30/.,  or  any  pari  thereof:  Held,  on  speoA* 
demurrer,  assigning  fer  cause  that  then  k*l 
been  no  demand  of  the  30/.,  that  the  bn^ck 
was  sufficient,  notwithstanding  the  refenoos 
to  the  clause  of  forfeiture  by  the  intrododioB 
of  the  words  negativing  the  payment  of  tbt 
SOL    Maylam  v.  Norrit,  tii 

n.  Catt. 

I.  Traverte  too  Large, 

8.  To  a  oonnt  in  trover  for  converting  eMt 
and  gooda,  to  wit,  beasts  of  the  ploofl^  is- 
plements  of  husbandry,  booh,  bediteadt,^ 
the  ^fc«*^>«»*  nlnaikMl  a  ioalififialioB  «f  Al 
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wSUh  as  a  aistresi  ibr  rent  The  plaintiff 
n^bfbd,  that  he  waa  a  hatbandinaD,  and  that 
the  goods  mentioned  in  the  coant  were 
boasts  of  the  plough  and  implements  of  ha»> 
bandrjy  there  being  other  available  distress 
upon  the  premises  at  the  time : — Held,  bad 
on  special  demurrer,  inasmuch  as  it  pro- 
tend to  answer  the  whole  of  the  plea,  which 
plea  embraced  aU  the  articles  enumerated 
(under  a  videUett)  in  the  count,  some  of 
which  wero  not  imptements  of  husUmdry. 
T.  Jstoiu  Page  746 


S.  Whatjmim  htm  by  "Not  GuiltyJ* 

4  A  declaration  in  case,  by  A.  against  B.,  for 
not  attending  the  trial  of  a  causs  between  A. 
and  C.  in  obedience  to  a  wbpetnat  alleged 
that  A.  had  a  good  cause  of  action  against 
Ck,  and  that  the  testimony  of  B.  was  mate- 
rial evidence  for  A.  on  that  trial ;  and  that, 
in  consequence  of  such  non-attendance,  A. 
#air  ibompelled  to  withdraw  the  record,  and 
became  liable  to  pay  to  the  theo  defendant 
the  costs  of  the  day,  and  also  incurred  costi 
in  preparing  for  triaL  B.  pleaded — ^not 
goilty — >eave  and  license — and  that  A.  might 

.  have  proceeded  to  the  trial  without  hif  tes- 
timony:-^ 

Beid,  that  B.  having  admitted,  by  his 
eoum  of  pleading,  that  A.  had  a  good  eaute 
&f  adioii  against  C.,  it  was  not  competent  to 
B.  to  avail  himself  of  the  record  in  that  suit, 
(which  was  put  ii|  by  A.  for  the  purpose  of 
showing  that  such  record  existed  and  had 
jeen  withdrawn,)  to  show  that  the  declara- 
tion therein  was  so  defective  that  a  verdict 
thereon  would  have  been  fruitless.  Nud- 
ham  T.  Frater,  815 

5.  In  case  for  a  fraudulent  representation  on 
the  sale  of  a  commisiion  businesi^  the  de- 
claration alleged  that  the  plaintiff  bargained 
with  the  defendant  to  buy  his  interest  in  a 
certain  lease,  and  certain  fixtures,  dc&,  snd 
the  good-will  of  a  '*ertain  busineet,  for  700L, 
and  that  the  defendant,  by  felsely,  fraudu- 
lently, and  deceitfully  pretending  and  repre- 
senting to  the  plaintiff  that  the  amounts 

.  received  for  commisrion  in  the  coum  of  the 
busioesi,  and  the  net  profits  of  the  trade, 
were  of  a  certain  amount,  then  sold  to  the 
plaintiff  the  said  lease,  fixtures,  dec,  and 
the  goodwill  of  the  said  buaneas  at  and  for 
a  certain  sum;  and  it  then  went  on  to 
allege  that  tiie  repreeentation  was  false,  and 
a  consequent  danwge  to  the  plaintiff: — Held, 
that,  under  not  guilty,  the  plaintiff  was 
bound  to  prove  a  sale,  (by  production  of  the 
agreement  between  the  parties,  which  ap- 
pealed to  be  in  writings)  as  well  ss  a  iSdss 
and  fraiidulent  lepressnf ation ;  and  that  it 
was  not  enough  to  prove  an  assignment  of 
theleasr.Ae.    Mmmurw  w.  Fmd.        816 


nL  CeviMiimf. 
PUa  of  Evietum, 

6.  To  covenant  for  rent  under  an  indenture, 
the  defendant  pleaded,  in  bar  of  the  further 
maintenance  oi  the  action,  as  to  681. 10^ 
parcel  of  the  rent,  that  the  plaintiff  held  un- 
der a  lease  from  A.,  subject  to  a  proviso  for 
re-entry  by  A.  for  breach  of  covenant ;  that, 
on  the  1st  of  January,  1844,  before  any  part 
of  that  rant  became  due,  the  plaintiff  incur- 
red a  forfeiture  by  breach  of  covenant;  that, 
in  consequence  of  such  forfeiture,  A.  r^ 
covered  in  ejectment  against  the  plaintiff; 
and  that  the  defendant  afierwarda  paid  A. 
62L  lOfn  for  the  profits  from  the  day  of  the 
demise  in  the  declaration  (1st  of  January, 
1844^  :-^Held,  that  the  plea  disclosed  a  sub- 
stantial answer  as  to  the  52L  lOt.,  orgiimm- 
tativtneu  not  being  pointed  out  as  a  groond 
of  demurrer.  Franklin  v.  CatUr,    Page  700 

IV.  Debt. 
1.  Plea  amounting  to  «  Never  Imdehitd/' 

7.  To  a  count  in  debt  upon  an  account  stated, 
the  defendant  pleaded,  aa  to  18/.,  parcel  of 
the  money  in  that  count  mentioned,  an 
agreement  between  him  and  one  E.,  that  he 
should  purchase  of  E.  the  good-will,  stock, 
and  fixtures  of  a  public-house,  SOL  to  be 
paid  as  a  deposit,  to  be  returned  in  case  E. 
should  not  fuI61  the  agreement  on  her  part ; 
that  the  defendant  paUl  to  the  plaintiffs/,  in 
part  of  the  defioeit,  and  gave  him  an  L  O.  U. 
for  181.,  **  which  I.  O.  U.  was  the  account 
ststed  in  the  last  count  mentioned  as  to  the 
said  sum  of  18(,,  parcel,  dbc.  ;**  and  that  E. 
failed  to  perform  the  agreement  on  her  part, 
and  consequently  became  bound  to  return 
the  deposit,  of  which  plaintiff  had  notice :-« 
Held,  bad  on  speciiil  demurrer,  as  amounting 
to  never  indebted.    Jacobi  v.  Fithtr,      176 

S.  ooivri  pott  Dwn* 

8.  Debt  on  bond  in  the  penal  sum  of  4000/., 
the  condition  of  which  bond— after  redting 
that  the  obligor  was  indebted  to  the  obligee 
in  3000/.,  and  that  the  latter  had  agreed  to 
accept  from  the  former,  interest  at  6/.  per 
cent.,  payable  half-yearly,  daring  the  joint 
lives  of  the  obligee  and  hie  wife,  in  full  satis- 
fection  and  discharge  uf  the  debt,  provided 
the  eame  were  regularly  paid—was  declared 
to  be,  that,  if  the  oUigor  lAiould  pay  the  in- 
terest in  the  manner  stipulated,  tlie  obliga- 
tion should  be  void;  but,  in  esse  ot  Ihilnrs 
in  payment  of  all  or  any  part  of  the  inteiest 
for  twenty-eight  days  next  after  each  pay« 
ment  should  become  due,  the  same  having 
been  demanded,  the  bond  was  to  remain  in 
fiillfbrce.  The  condition  fbrther  stated  that 
it  was  agreed,  that  in  case  of  failure  in 
making  the  aeveral  payments  aforesaid 
within  the  fsspsctive  times  afotiesaid,  the 
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bond,  or  any.  iMiymtnti  made  under  the 
Mine,  dioold  not  be  oonfltmed  or  taken  as  a 
diacbarge  of  the  debt  of  2000/.,  or  any  part 
tbereoC  bat  the  aame  should  forthwith,  after 
aoch  de&ult,  become  doe  and  payable  to  the 
obitgee,  his  execators,  dice. 

The  defendant  pleaded,  that  payoMnt  of 
ibib  second  hal^yearly  payment  was  not  de- 
manded by  the  plaintiff  on  the  day  it  became 
dne,  or  at  any  time  within  twenty-eight  days 
after,  bat  that  the  defendant,  after  the  twenty- 
eight  days,  atid  before  the  commencement  of 
the  action,  paid  the  same  to  the  plaintiff,  who 
accepted  it  in  satisfaction,  dice. : — Hefef,  on 
soecial  demurrer,  that  this  was  not  a  good 
plea  of  iobrit  pott  diem,  within  the  4  Ann. 
c  16,  a.  12.     Marriagt  ▼.  Marriage, 

Page  761 
V.  Trapatt. 

Juttification, 

t  To  a  declaration  in  trespass  quart  daumtm 
frtgii,  charging  an  assaolti  it  is  no  plea  that 
the  doa*  was  the  aoy  and  frsahold  of  J.  8., 
and  that  the  assault  was  committed  by  the 
command  of  J.  8.  in  removing  the  plaintiftj 
after  mquest,  from  the  premises»  withoot 
alleging  that  J.  8.  was  pottttttd  of  the 
dose.    Jtobtrtt  t.  Tcytcr.  117 

jimd  $tt  CosTSy  L 

VL  Jmbiguity. 

•0.  To  a  eonni  by  A.  against  B.  for  goods 
sold  and  delivered)  B.  pleaded,  m  to  4/., 
parcel,  dice.,  that  on  a  certain  day,  at  the  re- 
queat  of  A^  he  deltTeied  to  C,  for  A^  cer- 
tain goods;  that  it  was  **  then,**  to  wit,  on 
the  day  and  year  aforrsaidt  in  consideration 
thereof  agreed  between  A«  and  B.  that  A. 
shoold  accept  such  delivery  to  C.  in  full 
satisfaction  and  discharge  of  the  premises  as 
to  the  4L,  dtc,  and  that  A.  did  «then** 
accept  such  delivery  in  full  satisfection  and 
discharge  :-<-J3ie2rf,  on  special '  demurrer  for 
ambiguity,  that  the  plea  was  bad»  inaamuch 
as  it  might  mean  either  that  the  agreement 
to  accept  the  deliveiy  of  the  goods  to  C,  in 
satisfoction  took  place  at  the  tatnt  timt  as 
the  deliTery,  or  at  a  ntbttquttU  period, 
attad  ▼.  Poytr.  782 

Vn.  Di^Katy. 

il.  In  debt  on  a  promissory  note,  by  payee 
against  maker,  the  declaration,  after  showing 
that  the  writ  issued  on  the  i7th  of  May, 
1846,  aUeged  that  the  defendant,  on  the  25th 
of  March,  1844,  made  his  note  in  writing, 
and  thereby  promised  to  pay  to  the  plaintiff 
or  order  690t  on  the  25th  of  March,  1845, 
which  day  had  expired  before  the  commence- 
ment of  the  suit,  and  then  delivered  the  note 
to  the  plaintiff;  and  that  thereupon  the  de- 
fendant then  agreed  to  pay  the  amount  of 
thtf  aaid  note  to  the  plaiiitifi^  oh  rtquttt* 


Special  demuner,  aasigwing  far 
that  the  declaration  waa  dooUa  and 
aislent,  and  that  it  was  unoertain  whsthn 
the  plaintiff  intended  to  rely  oa  an  exfnv 
or  an  implied  agreement  :— 

Htld,  that  the  declaration  waa  suffidest 
Sktpptrd  V.  Sheppnd.  Page  649 

12.  Duplicity  is  no  objection  to  a  count  U$L 

And  tm  Lottbbt,  4^ 

Yin.  hmnattrial  Matter. 

13.  A  replication  which  answers  the  only  ns* 
terial  part  of  a  plea,  is  good,  notwithstanding 
the  introduction  of  an  insufficient  answor  to 
immaterial  matter  in  the  plea.  Hammmd 
T.  CoUt.  91& 

DC    lAbtrum  Tentmentum    Set  Costokabi 

FUXSBOLD. 

X.    Plea  in  Con/miom  amd  Awidnif   Hm 

Bavkbvpt. 

XL    Mtrmeni  of  Perfanntmot  rf  CrntM/m 
PreetdMnU-'SmrMTvn^  IL  1. 

XIL     General  PUa  of  Performmiei  of  the  Ctf 
ditum  of  a  Bondf^Set  Boao. 

Xm.    IttegaBty  of  ConsuirraftM*--^  ler- 

TXST,  8. 

XIV.    CoHcbmono/Plea^^SetPAnwttJLt 
XV.    EqflkaHonde 


14.  A  declaration  in  aaaompsit  dtiigsd  ^ 
defendsnt,  in  two  counts,  as  the  soceptor  of 
two  bills  of  exchange,  and  in  other  coonti, 
for  money  lent,  money  paid,  intereit,aDd 
upon  an  account  atated.    The  deftndmt 
pleaded,  as  to  the  first  and  second  comply 
and  aa  to  852^  8«.  6i2.,  parcel  of  the  noDByt 
in  the  thizd  and  subsequent  countf»  thit  (he 
bills  were  respectively  drawn  and  acoeptsd 
for  and  oo  account  of  the  sums  they  wve- 
rally  represented,  parcel  of  the  said  ram  d 
852/.  e«.  6</.,  and  for  no  other  coosidefitioD; 
that,  after  they  respectively  became  diis,ipd 
before  the  oommencement  of  the  eaiti  ^ 
defendant  and  one  P.  transferred  oertata 
stock  of  the  value  of  416/.  17f.  6^infen 
satisfection  and  diacbarge  of  the  iiuB  ^ 
416/.  17f.  6dL,  parcel,  dice,  and  of  tbeetqsei 
of  action  in  the  dedamtion,  ao  fer  ai  iKcT 
related  to  the  said  sam  of  416/.  17i.  Ui 
that  the  defendant  gave  the  pisiotiflliod 
the  plaintiff  took  and  received  from  the  de- 
fendant, three  several  bills  of  ezcbangs  ^ 
146/.  4«.  each;  and  that  the  plaintiff ae* 
oepted  and  received  the  stock  and  the  Idh 
in  fon  aatisfection  and  discbaige  of  the  mid 
sum  of  852/.  9i.  6</.,  and  of  the  mvm  d 
action  in  the  declaration  mentiooedt  eo  tu 
as  they  related  thereto.    The  plaintiff  »- 
plied  itv^nryk^^ 


index: 
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HMt  that,  as  Ae  plea  wt  up  matter  in 
diacfaargey  and  not  in  excuae,  the  replication 
waa  impffttpcv.    hamt  v,  Prict.     Page  214 

POSSESSION. 
Jiihgation  of'-^Set  Plxadivo,  V. 

P08TEA. 
Sit  AicxirirHsvT,  IL 

POWER. 

ExenUwnof, 

By  a  deed  of  aattlement  preparatory  to  the 

marriage  of  A.  and  B.,  lands  were  conveyed 

to  C.  and  his  heira,  to  the  ase  of  B.  and  her 

heira,   until  the  marriage;  and,  from  and 

inunediately  after  the  solemnization  thereof, 

to  the  use  of  such  person  or  persons,  for 

anch  estate  or  estates,  and  upon  such  trusts, 

dec.,  aa  B.,  notwithstanding  coverture,  and 

whether  opvert  or  sole,  and  without  consent, 

dec,  should,  hy  any  deed  or  writing  under 

seal,  or  by  her  last  will,  or  any  writing  in 

the  nature  of,  or  purporting  to  be,  her  last 

will,  or  any  codicil  lliereto,  limit,  direct,  or 

appoint,  du% ;  and,  in  default  of  and  until 

such  appointment,  to  the  use  of  C,  during 

the  joii^  lives  of  A.  and  B. ;  and,  after  the 

deocMse  of  either  of  them,  to  the  use  of  B., 

her  heirs  and  assigns^  for  ever. 

After  the  execution  of  the  settlement,  and 
befifre  the  toarriage,  B.,  by  a  codicil  to  a 
wtU  made  by  her  aome  moolhs  fiieviously,  in 
terms  referring  to  the  power  contained  in! 
iStin  eettlement,  devised  the  lands  in  trust  fori 
the  chlldrMi  of  the  tnaniage,  and,  in  default 
or  ftilnre  of  ehildren,  in  trust  for  A.  for 
fife:— 

JE&M,  a  good  execution  of  As  power, 
though  the  deed  waa  executed  befon  the 
marriage,  and  the  event  upon  which  it  was 
to  take  effect,  via.,  the  marriage  of  A.  and  B., 
was  cODtiiigent    Logan  t.  BeU,  873 

jSnd  set  Cotxkavt,  IL 

PRACTICE. 

8tt  Adxissiosts. 
Ousts,  m. 
Daxaoxs. 

BlSTBIVeAS. 

linwHXirr  a»  xv  cabx  ov  a  Noxsojt. 
KevsniT* 

Nenca  er  Agtiov. 
WjiEaAjrT  or  Anoanr. 

I.  kregularitjff  tohtm  to  be  taken  jSdvmUagt  of. 

1*  After  legdar  -appearanos  entned  Ibr  the 
defendant,  scr.  jfu/^  *  motiim  to  set  aside 
the  dedamtien  and  subsequent  proceedings 
en  the  ground  that  the  defeadaat  has  not 
bsen'senred  with  piuoasi,  ii  too  late.  JBfooki 
ir.JMifta.  {636 


S.  Ths  appiKcatiou  absuld  have  been»  to  tet 
aside  Ihe  appearance.    Brooks  ▼.  Roberts. 

Psge886 

n.  hauMtPUau 

3.  An  objection  that  pleaa  delivered  by  a  de- 
fendant under  terms  to  plead  iaauably,  aie 
not  issnaMe  pleas,  if  waived  by  service  of  aa 
Older  for  particulars  of  set-of£    Scott  t.  WnU 

8S6 


HL  Staying  Proceedings, 

4.  An  action  by  A.  against  B.,  to  noover  the 
amount  of  two  checks  and  intsreat,  beinf 
at  issue  in  the  Exchequer,  and  the  trial  ap- 
pointed for  the  7th  of  December,  a  negotia- 
tioo  takea  plaes  on  the  6th,  when  it  is  ar- 
ranged that  die  reeoid  ahall  be  wididrawn» 
aad  that  B.  ahall  anbmit  to  a  judge's  oider 
ibr  payment  of  the  amomit  claimed  on  Ihe 
14th,  otherwiae  judgment,  and  that  certain 
proccedinga  in  Chancery  taken  by  B.  against 
A.  shall  be  withdrawn.  An  older  ii  aooord- 
ingly  drawn  up  and  served.  B.  subse- 
quently diwovering  evidence  diat  he  eun» 
ceivea  will  enable  him  to  substantiate  his 
defence  to  the  action,  obtains  a  rule  to  aet 
aside  the  judge's  order,  upon  payment  of 
costs.  These  costs  are  taxed  and  paid  to  Ai, 
who  afterwards  brings  an  aetion  in  tliia  court 
against  B.  for  breach  of  the  agreement  under 
which  the  judge's  order  waa  drawn  up : 

The  court  refused  to  stay  the  proceedinga 
ia  the  aeoond  action,  aa  not  being  founded 
upon  the  seam  came  of  odiaii  aa  the  first. 
Wait  t.  Smton,  610 

And  see  E/xcmirT,  II. 

rV.  Undertaking  to  give  Material  Evidence, 

5.  The  defendant  bought  goods  of  A.  at  South- 
ampton, which  were  sent  to  him  at  Southsea, 
in  Hampshire.  Two  months  afterwards  the 
plaintifi^  (fer  whom,  it  appeared.  A.,  as  agent, 
had  made  the  contract,)  sent  tlie  defendant 
a  duplicate  invoice  enclosed  in  a  letter  posted 
in  Middlesex,  In  reply  the  defendant  dis- 
claimed all  Imowledge  of  ihe  plaintiftj  but 
admitted  the  contract  with  A.,  and  expressed 
his  willingness  to  pay  the  plaintiff,  provided 
A.  authorized  him  ao  to  do: — Held,  that 
these  letters,  A.'s  agency  being  proved,  were 
sufBcient  to  satiafy  an  undertaking  to  give 
material  evidenco  io  Middlesex.  GilUng  t. 
Dugan,  8 

V.  TVitd  bff  Provitak 

6.  QiMrrc,  whether  a  writ  of  trial  can  be  carried 
down  6y /Hreriak  NkkoUont,  Jackson,    683 

VL  SUtaying  Execution, 

7.  The  court  rafuasd  -to  stay  execution  in  aa 
action  upon  a  judgment  fer  a  sum  exceeding 
802.  rscoseied  in  a  suit  origiaally  brought 
for  a  debt«ot  sDoanliag  la  that  sum,  upoo 

3H 
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INDBX. 


a  ■oggoftion  that  the  praoMding  was  in 
fiudoftliA7^8Victc.96»i.67.  Joaqth 
¥•  AtttaK.  Fata  231 

PRETENCED  TITLE. 

SaUof. 

1.  A  aiJe  by  an  admmittrator  of  a  «  pntenoed 
right  or  litle"  to  premiws  of  a  tenn  in  which 
the  intestate  died  poeiewed,  but  of  which  the 
administrator  never  had  ponenion,  ii  within 
the  prohibition  of  the  statute  32  H.  8,  c.  9. 
Doe  d.  WiOiamB  v.  fvojis.  717 

8.  A.,  possessed  of  a  term,  died  in  1888.  B., 
who  bad  during  A.'s  life  resided  on  part  of 
the  premises,  at  A.'a  death  claimed  and  took 
possession  of  the  whole,  and  retained  it  till 
he  died  in  1889,  baring  by  his  will  deriaed 
the  premises  to  C,  who  remained  in  ondia- 
tariied  possession  until  1841,  when  A.'s 
neit  of  kin  took  out  letters  of  administra- 
tion, and  sold  hb  right  or  title  in  the  pre- 
miaea  to  D.:— JETcU;  that  the  convoyanoe 

-  was  void,  aa  well  at  enrnmnn  law  as  by 

-  88  H.  8,  o.  8.  JBbitL 

PRISONER. 
Charging  m  ExeaUwu 

1.  The  andoffsement  of  a  judge  is  a  auffieient 
authority  fiir  the  iaraing  of  a  writ  of  habeas 
corpus  ad  aatisfariendnm,  in  order  to  bring 
up  a  prisoner  to  charge  him  in  ezeontion. 
Gi66  T.  King.  1 

8.  The86diTuleofH.  8W.4,whacfareqiiires 
a  prisoner  to  be  charged  in  execution  within 
two  terms  after  trial  or  judgment,  does  not 
apply  to  a  party  in  criminal  custody.     Ibid, 

8.  This  court  has  no  power  to  issue  a  writ  of 
habeas  corpus  ad  satisfaciendum,  to  charge 
in  execution  a  prisoner  in  custody  under  a 
conviction  for  a  misdemeanor.  Ibid. 

%,  A  party  in  custody  under  proeesa  of  eon- 
tempt  of  thia  court,  ia  liable  to  be  cfaaiged  in 
execution  upon  a  judgment  in  this  court  in 
the  ordinaiy  way.     Wadx  v.  Wood,        468 

PROCESS. 
Set  DisTRiiroAS. 

PROMOTIONS,  1004. 

PROPERTY  TAX. 
Sh  brcoMx  Tax  Act. 

PROTEST. 
8ti  BiLu  Avn  Nona,  IL 

PROVISO- 
Sh  WaiT  or  Tbial. 

PUBLICAN. 
Km  RoBsi-BAciva. 

LOTTIBT* 


RATIHABITia. 

aKp.89,n.(a}. 

REQULA  OENERALia 


OUIET  ENJOYMENT. 
8m  CarasABTy  IL 


L  7«^ 


IL  IMkoery  of  pap€r-hook$» 

REPLEVIN. 
Stu  Dajcaob  Fxabaxt 

REWARD.      ' 


871 


The  defimdants,  by  public 
ed  a  reward  of  202.  to  any  person  who  weoU 
give  auch  information  as  should  lesd  te  tin 
apprehension  and  conviction  of  the  petty  er 
parties  who  had  broken  into,  robbed, aodict 
fire  to  their  premiaes.  One  B^  wb(MB  Iks 
plaintiff  had  taken  into  custody  on  soapidoa 
of  being  ooooemed  in  the  ofienee,  ofien4  to 
make  certain  disclosures  if  fumiahed  uiA 
something  to  eat  and  drink.  The  plajntif 
communicated  thia  d&r  to  aaotHoipeelw 
of  police,  who  took  B.  to  a  publio-boaap^ani 
gave  him  refieahment ;  whereupon  B.  aiida 
a  Toluntaiy  confeaaioo,  which  rceultadinliii 
conviction  and  tranaportation  for  tbe  eriaa 
in  question: — Htld,  that  the  piaintiffvai 
entitled  to  the  reward.  Smitk  t.  Jfeori.  431 

RIGHT  OF  ENTRY. 
Stu  p.  719,  n.  (6). 

RIGHT  OP  WAY. 
8h  Tbxspass,  IL 

RIGHT,  WRIT  OF. 
8er  WuT  or  Rienr. 

RULE  TO  DISCONTINUE. 
&e  DiscoanwABCX. 

RULES. 
&t  RiavLA  GairxmAiia. 


SALE. 


8t$  MOBXT  KAB  ABB  BBCBirXB,  L 

Plbabiko. 

1.  A.  chartered  a  vessel,  of  which  B.  was  Baa* 
ter  and  part-owner,  Ibr  a  Toyage  fiem  LoA' 
don  to  Sydney,  for  a  giosa  sum  of  1600C, 
payable  two  months  sfier  dearanoe  at  tha 
cuatom-houae.  A.  bought  gooda  of  C  to  ba 
ahqyped  on  A.'a  own  account  on  board  (ha 
vessel,  and  to  be  paid  for  before  tbe 
left  the  port  of  London.  Tbe  gooda 
aeeordingly  ahipped  by  C,  who  took  tnm 
the  mate  receipta  aa  for  gooda  diipped  ae 
C'a  aoeount,  and  which  raeeipla  weia  M 
kept  by  C.  Two  daya  after  the  goodi  wan 
ahipped,  A*  became  inaohent  and  mabla  ta 
paifaiBi  hie  conlnct  witfi  C^  aad 
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qmntly  agreed  wRh  C.  to  leednd  it,  and 
■gned  an  onksr  directing  B.  to  deliver  the 
goods  to  tlieai.  The  goods  were  demanded 
on  behalf  of  C,  both  before  and  after  the 
leeciaaion  of  the  contraict,  C.  oflering  at  the 
aame  time  to  pay  all  reaeonaUo  charges 
attending  each  re-deUveiy,  mad  every  lairfirl 
claim  the  owoei*  might  have  opon  the  goods. 
B.  lefhsed  to  deliver  the  goods  *o  C,  on  the 
gpmnid  that,  they  having  been  shipped  for 
the  voyage  stated  in  the  chsrter-party,  it 
was  the  duty  of  B.  to  convey  them  to  their 
destination  i-^Held,  that,  aasuming  thst  the 
property  in  the  goods  pasnd  to  A.  by  the 
shipment,  yet,  as  A.  had  neither  become 
bankrupt  nor  taken  the  benefit  of  the  insol- 
vent act,  but  continued  tui  jurii  up  to  the 
time  of  making  the  agreement  to  readnd 
the  contract— by  the  operation  of  that  agree- 
ment and  the  delivery  order  given  by  A.,  the 
properly  in  the  goods  re-vested  in  B.,  either 
in  his  original  right  as  vendor,  or  as  a  new 
right  derived  from  the  assignment  of  the 
wodee ;  and  that  the  refusal  of  B.,  upon  the 
ground  stated  by  him,  to  re-deliver  the 
goods  after  the  demand  by  C^  the  contract 
with  A.  being  readnded,  and  the  ofler  then 
made  of  the  payment  of  the  reasonable 
diaigea  and  all  lawful  cleims,  was  a  wrong- 
ful conversion ;  there  being  nothing  in  the 
terms  of  the  charter-party  that  could  restrain 
the  charterer  from  dealing  with  the  cargo  as 
he  thought  proper,  or  prevent  him  from 
taking  out  the  cargo  before  the  sailing  of  the 
veewl,  or  to  entitle  the  master  to  insist  on 
carrying  it  to  iti  original  destination. 
Th/mp9on  v.  Small  Page  396 

S.  QutBre,  whether  or  not  C.  derived  a  new 
right  firom  retaining  the  mate's  receipt  and 
the  demand  made  by  him  before  the  reicis- 
aion  of  the  contract  t  IbitL 

SECURITY  FOR  COSTS. 
Set  Costs,  IIL 

8ET-0PP. 
Onfff  fir  Partieulart  of-^Su  Pkacticx,  IL 

SHAREa 

Tromfir  of—Sie  Mosit  hao  avs  ki- 
ckitkd,  1. 

e)HIP  AND  SHIPPING. 

Set  Balm. 

SMALL  DEBTS. 
8te  Pbacticb,  VL 

soLvrr  POST  diem. 

8tt  Pliasivo,  IY.  % 

SPECIFICATION. 
C^mtrwiim  of   Sm  pAnnrr,  IIL 


STAMP. 
On  jSgretmenti, 

I.  The  jnaeifieD  of  tb»  wofd»  «^fbr  valoe  i»> 
eeived,''  do  not  loider  an  LO.  U. liable  to  a 
iiol»  or  an  agreement  stamp.  GoM  t. 
Coomln,  Pfege  643 

3.  A  joint-stock  company,  of  which  the  plain- 
tiff and  defendant  were  directors,  occupied  a 
house  belonging  to  the  plaintifil    A  draft 

'  agreement,  prepared  by  the  plsintififs  attor- 
ney, was  submitted  to  the  solicitors  of  the 
company,  and  by  them  approved  and  re- 
turned :  and,  at  a  subsequent  meeting  of  the 
directors,  a  resolution  was  made  empower- 
ing  the  solicitors  to  sign  the  agreement  on 
behalf  of  the  company.  The  agreement,  how- 
ever, was  never  signed.  In  debt  for  use  and 
occupation,  the  plaintiff  ofiered  tlie  draft  in 
evidence,  not  as  an  agreement  binding  per 
w,  (it  being  neither  dated,  stamped,  nOr 
signed,)  but  for  the  purpose  of  showing  that 
the  oocupation  of  the  psemises  was  to  be  by 
the  other  directors,  exdueive  of  himtelfj^- 

Held,  that  the  draft  was  inadmissible,  for 
want  of  a  stamp,  inasmuch  as  it  could  only 
be  relied  on  as  proof  of  the  special  agree- 
ment, the  plaintiff's  position  precluding  hia 
from  maintaining  an  action  against  a  co- 
director  upon  an  w^iid  contract  ChoA' 
vfiek  T.  CUtrhe,  700 

8.  In  assumpsit  upon  articles  of  agreement, 
and  a  memorandum  of  the  same  date,  en- 
dorsed thereon,  varying  the  terma,  the  con- 
sideration  for  the  defendants'  promise  was 
alleged  to  be  the  making  of  the  articles  and 
memorandum,  and  the  undertaking  by  tba 
plainlifb  that  they  would  perform  every 
thing  in  the  articles  and  memorandum  con- 
tained on  their  part  to  be  performed.  To 
prove  the  promise,  and  that  it  was  made 
upon  the  consideration  alleged,  the  plaintifts 
oflered  in  evidence  the  part  of  the  articles  in 
their  custody,  signed  by  the  defendants^  with 
the  memorandum  on  the  back  thereof 
signed  by  the  clerk  of  the  company,  and 
by  the  sgent  of  the  defendanti.  Both  theee 
were  duly  stamped;  but  the  signatures  of 
some  of  the  defendants  to  the  articles  being 
attested  by  a  witness  whose  sbsence  was  not 
accounted  for,  it  was  objected  that  the  art^ 
des  were  not  admissible;  and  they  wer# 
accordingly  rejected.  The  platnliA  then 
called  for  the  part  of  the  articks  and  rneoM^ 
random  which  was  in  the  possesaon  of  the 
defendants,  as  well  to  prove  the  considera- 
tion stated  in  the  declaration  as  to  meet  the 
above  objection.  The  articles  were  stamp- 
ed, but  the  memorandum  was  «iot ;  on  whidi 
ground  it  was  objected  to  on  the  part  of  the 
defendants,  and  rejected  :— 

SembUf  that  the  evidence  was  properly 
refected.    Tithmoitgen*  dMQNMiy  ▼•  JMni- 
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STATUTE  OP  FRAUDa 
hiemt  in  Land  <  See  Aocouitt  statxii. 

dTAYWO  PR0CEEBING6. 

See  DifcoiTTiKVAiics. 

EjKCTMnrr,  tl. 

Paacticx,  HL. 


TENDER. 

SU  DAkAOk  PsAtAVT. 

Plbabivo,  L  1. 

tTTHES. 
jSppeeA  agai«|t  Jhoard  of  CommttnoMcr. 

Whefe,  in  procwdiBgB  \fteion  a  lithe-oommu- 
aaner  ander  6  dt  7  W.  4,  c.  71,  •.  45, 
seinenl  modiuw '  are  aet  up  in  wapeet  of 
^ialinct  frrma,  and  the  annual  valne .  of 
die  payment  to  be  made  in  leapeet  of  each 
fiirm  18  lefli  than  90f.,  his  deeiaion  is  final, 
■otwithfllanding  the  whole  ia  in  the  handa 
4yf  the  aame  proprietor,  and  the  oggregate 
yttafy  Taloe  ezoeedt  202.  TomHtutm  v. 
Bmtgkejf,  Page  663 

TITLE* 
8h  PnaTxvcKS  Tit&b. 

TOBACX^O. 
See  Wbsck. 

TI£B8PA88. 

f.  JuMtifkatitm  under  a  Writ  ofJi.ftt, 

^  Te  a  plea  in  treapaia  guare  dcmmm  /regit 
by  A«.a8iHiet  B.,  B.  joitifiea  under  a  fi.  fa« 
ii^iea<a  judgment  obtained  by  B.  againat  A. 
A.  repUea,  that  the  writ  woe  irreguiarly  nted 
enu  and  proeecuied,  and  that,  bj  a  judge's 
«ider  (aubaequently  made  a  ru]e  of  court) 
it  iraa  oidesed  that  the  writ,  and  the  pro- 
ceedioga  thereon,  shouU  be  set  aside : — 

The  replication  waa  held  good,  aa  iufii- 
ciently  rfiowing  that  the  writ  waa  aet  aside 
fir  irregukuity.  BaeUan  r,  J)e  Meduuu  183 

IL  Jmtifieation  of,  in  jSifertion  of  a  Bight  of 

Way. 

t.  In  a  dedaratiion  in  tiespaas  gmare  datman 
/regit,  the  iint  eottnt  chaigea  a  tmspias  in 
«a  eertain  cleae  called  tbeCbnrqh  Meadow, 
and  a  ceitain  other  doM  called  the  Odden.** 
Theaecond  cbainea  a  traapasa  in  the  same 
daaea,  «^in  other  parU  Ihenof."  The  de- 
fendant pleada  a  public  nfjbX  ff  maj  over 
the  doaea  in  the  declaration  mentioned. 
Upon  proof  of  one  public  right  af  way  pTor 
IheoB  two  doaea,  the  4iflfendaiit  la  entitled  to 
th9  veidiflt  apon  gn  iaane  taken  an  the  right 
af  way  pleaded.     Wood^.WedgemesL   273 


Jhd9teCiMB,1L% 
DAMAeBiylL 

TROVER. 

Where  inainimma^ 

A.,  being  indebted  to  B.,by  a  bill  of  sde,  wIiiA 
waa  found  to  hate  been  bonA  fide  ezfcated, 
conveyed  to  bim  all  hit  stock  in  trade,  howe- 
hold  fomiture,  dkc,  abaolutely.  The  b9l  cf 
aa^e  contained  a  covenant  by  A.  to  pay  thi 
debt  on  demand,  and  a  proviso  for  redOBp- 
tion  on  payment  of  the  debt  and  bterei^M 
demand,  and  a  further  jKoviso  tbst  the  s»> 
signer  should  continue  in  possesrioo  ODlil 
dcfcult  The  goods  having  before  wj 
demand  made  by  B^been  seiisd  by  the 
sheriff  under  a  /L  fa*  upon  a  JQdgmflU 
against  A.— 

Held,  that  B.  had  not  sudi  a  right  of  faa* 
mediate  poasession  as  to  entitle  him  to  nib- 
tsin  trover.    Bradley  ▼.  Coptey,    Psge  f85 

jtnd  tee  Baiui bkt. 

PuKAyive,  T. 


TRIAL  BY  PROVIdO. 
Sh  Wait  ov  Tuai. 

TURNPiKS  Aora 

Conttmetion  of. 

1.  By  a  local  act  «for  amending  the rosds sad 
highways  in  the  Isle  of  Wight,**  the  eon- 
missioners  were  empowered  to  erect  ton- 

.  pikes  and  toIl*houaea,  and  to  demand  sod 
take  certain  tolls  fiom  pemns  psniai 
through  the  aame;  and  power  wss  sin 
given  to  them  to  raise  money  for  the  po^ 
poses  of  the  act,  upon  loans  sscored  \fj 
mortgage  of  the  tdb  during  the  cootinQsnet 
of  the  act  The  time  for  which  the  ad  ww 
to  be  in  force  eipired  in  1834.  Bj  thi 
4  d^  6  W.  4,  c.  10,  Mall  and  every  set  sod 
acts  of  pariisment  for  making,  ainendinft 
and  repairing  any  turnpike  roads  in  Gicst 
Britain  which  would  expire  with  the  thea 
present  or  the  next  seesion  of  paifismeBt,'* 
are  continued : — l^ld,  that  the  locsl  set  wu 
thereby  continued  and  kept  alive  as  to  n 
much  thereof  aa  related  to  turnpike  rosdi, 
notwithstanding  it  contained  provirioos  sp* 
plicable  to  other  objecla.    Mim  v.  Wkitt. 

2.  The  general  turnpike  act,  3  0. 4,  c.  M, 
enacts^  s.  41,  "that,  if  any  permn  ifaaO 
fraudulently  or  ibrdbly  pan  through  say 
auch  toll-gate  with  any  hofse,  csltle,  besi^ 
or  carriage,  or  shall  do  any  other  act  what- 
ever, in  order  or  with  intent  to  evsds  ^ 
payment  of  all  or  any  of  the  toUa,  sud 
whereby  Jhe  aame  aliall  be  evaded,  emsj 
au^  paiaoa  diall^  foe  evagf  aicb  cBtth 
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tnd  dinots,  0. 141,.  ilut  all  .pei^imM  by  thci( 
Mt  inthorised  U>  b«  imposed^  >h«U  be  leyled, 
tpfvlbirwitb  tbe  eoita  attending  tbo  inform- 
ation and  oonTictlon,  1^  dia.treis  and  >ale  of 
Ibe  offander'a  goodi,  by  warranty  tbe  OTer- 
plof  to  be  reinmed,  after  payment  of  .tbe 
penalty  and  tbe  ebargea  of  tbe  distrev  ^d 
Mle,  and  tbat  tbe  penalty  sball  be  pai4> — 
one  moiety  to  tbe  informeir,  and  tbe  otber 
moiety  to  tbe  treasarer  or  treaavrera  to  tbe 
truteea  or  eommiafionen  for  repairing  ^d 
maintaining  tbe  road  on  wbidi  ^neb  oiTenoe 
waa  eonunitted.  SecL  li8  anaota,  "tbat 
t^e  forms  of  proceeding  relatlTo  to  tba  aere- 
ral  mattora  contained  in  tbia  aet,  wbieb  are 
a^t  fortb  and  eipreaied  in  tbe  acbednle 
tberonnto  annexed,  may  be  naed  npon  all 
eeeasiona,  witb  aiieb  additiona  and  Tariationa 
only  aa  mf y  be  fioeeppuy  |o  .•dapt  tbem  to 
tbe  particular  ezigenelea  of  tbe  omo;  and 
tbat  no  objection  aball  be  made,  or  adTan- 
tage  taken,  for  want  of  form  in  any  of  ancb 
proceedings. 

A  eonyiction  nnder  tbe  above  acta  stated 
tbat  J.  B.,  OB,  Ac,  in  tbe  pariab  of  C.j  "  on 
tbe  tompike  road  before  tben  made  and  tben 
being  nnder  tbe  antbority  of  tbe  local  act, 
witb  a  oertain  carriage,  to  wit,  a  cart,  drawn 
by  one  borse,  did  anlawfhlly,  frandnlently, 
and  forcibly  pass  tbrongb  a  certain  toll-gate 
tbere  legally  sitnato  and  being  nnder  tbe 
antbority  of  tbe  said  act ;  by  reaaon  wbereof 
tbe  payment  of  a  certain  toll,  to  wit,  tbe 
sum  of  3d.,  tben  and  tbere  legally  dne,  de- 
manded, and  payable,  nnder  tbe  authority  of 
tbe  aaid  act,  by  and  from  tbe  aaid  J.  B.,  for 
and  in  respect  of  tbe  carriage  ao  drawn  aa 
aforesaid,  waa  avoided,  contrary  to  Ibe  form 
of  3  O.  4,  c  12«." 

Tbe  warrant  tbereon  stated  tbat  Ibe  aaid 
J.  B.,  on,  tc,  in  tbe  parisb  of  G.  aforeaaid, 
**  with  a  certain  carriage,  to  wit,  >a  cart, 
drawn  by  one  horse,  did  nnlawfoUy,  frandn- 
lently, and  forcibly  paaa  tbrongb  a  certain 
ioll-gatn  tben  and  tbere  sitnato  ant  being ; 
by  means  wbereof  tbe  payment  of  a  certain 
toll,  to  wit,  tbe  sum  of  3d.,  tben  «nd  tbere 
legally  due  and  payable  by  and  from  tbe  said 
J.  B.  for  and  in  respect  of  tbe  carriage  so 
drawn  aa  afores^d,  was  avoided,  contrary  to 
the  statntos  in  such  case  made  and  pro- 
Tided;"  and  it  directed  tbat  tbe  penalty 
abould  be  paid,  one  moiety  to  tbe  informer, 
and  tbe  otber  moiety  to  "  tbe  treasurer  of 
tbe  commissioners  for  amending  tbe  roads 
and  highways  in  tbe  Isle  of  Wight,  being 
the  place  where  tbe  said  offence  was  com- 
mitted:" 

Held — ^first,  tbat  the  conriotion,  which 
followed  the  form  given  in  the  schedule, 
waa  aniilcient. 

Beoondly,  tbat  it  waa  no  olijection  tbat 
the  warranty  ia  desoribisg  the  offence^  did 

VOL.  I.  81 


not  follow  tbe  (leeife  wordf  of  the  con- 
viction. 

Thirdly,  thai  tbe  wacraat  disclosed  a  legal 
cause  of  forfeiture^ 

^^  ft 

Fourthly,  that  tbe  application  of  the  pe- 
nalty in  the  warriiit  was'  a  sufficient  com- 
pliance witb  the  •t»lPlto,  though  by  the  form 
given  in  the  schedule^  it  was  to  be  paid,  one 
moiety  to  tbe  informer^  and  tbe  other  moiety 
"  to  the  surveyor  of  tbe  tnmpiko-road  where 
tbe  said  ofboee^  Ac,  happened^'* 

Fifthly,  tbat  tbe  a4i^.dicaUon  as  to  tbe 
eoste  was  sufficienL 

Sixthly,  that  no  demand  of  the  penalty 
previous  to  the  Issuing  of  the  warrant  was 
necessary.    J^ames  j.  fTAtle.  Ffge  192 


TABIAKCS. 
VBNDOE  A9D  PITBCHASEB. 


WAIVER. 

8m  iPBJLCTfCS,  IL 

WARRANT. 
^orm  o/^Sm  Tubvpikb  Aots,  2. 

WARRASTT  OF  ATTORNEY. 

I.  Alfetfaftoii  of, 

A  wsBTaiit  of  attorney  was  attested  by  A.  an 
attorney,  introduced  to  tbe  defendant  by  tbe 
plaintUTs  attorney,  tbe  defendant  thereupon 
naming  A.  and  requesting  him  to  attend  on 
bis  behalf^  by  repeating  after  tbe  plaintiiTs 
attorney  the  proper  form  of  words,  which 
were  read  by  tbe  latter  from  the  body  of  the 
instrument: — Hdd,  sufficient.  Walton  v. 
CkoHdUr.  80< 

II.  Sueeeuivo  Bxteudone, 

Tbe  defeasance  of  a  warrant  of  attorney  con- 
teined  an  agreement  tbat  no  execution  or 
exteutiona  should  be  issued  upon  the  judg- 
ment entered  up  tbereon  until  default  in  the 
payment  of  an  annuity ;  but  that,  in  case 
of  default,  it  should  be  lawftil  for  tbe  grantee, 
bis  executors,  Ac,  to  sue  out  execution  or 
erccttUon*  thereon — ^not  saying,  '<  from  time 
to  time :"  the  defeasance  also  contained  a 
proviso  for  entering  satisfaction  after  tbe  de- 
cease of  tbe  grantor,  and  ftdl  payment  of  tbe 
annuity  up  to  the  day  of  his  decease :«— 
Held,  tbat  tbe  grantee  was  not  restrained  by 
this  defeasance  from  issuing  eueeeetive  exe- 
cutions for  arrears.    Cuthhert  v.  Dohhin, 

in 

And  9f  Amvm,  IL  S. 
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•    W4Y*  • 

I.  £raiiitiia(t<Mi  on  Httirrogatoriu — iS!m  Cov- 


•  j"» 


» 


Mfsai(vi. 
IL  C^oflRpelMey  o/r-(^  EnABHCB,  IL 

III.  2>M0&«iIieiiee  of  Suhpaand^Ste  ThKAHUtQ, 

IL2.' 

•    WBfeCK. 

ITtl&tfi  tfaf.  8  A  4  IT.  4,  e.  52,  t.  60. 

A  rereniie  aet  (3  A  4  W.  4,  e.  52,  •.  60)  di- 
iMta  thftt  "foreign  goods  derelict^  jetsam, 
flotstm,  and  wok,  brought  or  coming  into 
the  United  Kingdom,  shall  be  subject  to  the 
same  dnties  as  goods  of  the  like  kind  im- 
ported into  the  United  Kingdom  respectiTelj, 
are  subject  to ;  prorided  that  all  snch  goods 
as  cannot  be  sold  for  the  amount  of  duty 
due  thereon  shall  be  delirered  orer  to  the 
lord  of  the  manor,  Ac,  and  shall  be  deemed 


to  be  nnenuaierated  goods,  and  shilL  U 
liable  to  be  charged  with  da^  acfcrdfai^i^ 
that  is  iif,  per  cenL  cut  valorem. 

Certain  unmanufaotnTed  tobacco  bad  Ims 
imported  in  the  year  1636,  and  warebcaifd 
in  the  London  Docks.  In  llarck,  1836,  h 
was,  with  the  permission  of  the  oommiarioB- 
er«  of  the  customs,  shipped,  under  bond,  for 
Ireland.  In  the  course  of  the  ▼oytce  the 
ship,  baring  receiired  damage,  wu  shu4oB- 
ed  and  driren  oA  shore,  where  she  mBiued 
scTcral  dajs,  when,  the  cargo  hamg  Un 
landed,  the  Tcssel  was  got  oil^  and,  thoogk 
considerably  damaged,  was  afterwsidB  n- 
paired  by  parties  to  whom  she  wu  utH^ 
Held,  that  the  tobacco  was  not  «YX«d" 
within  the  meaning  of  the  statute.  Ltggt 
T.  Bo^d.  Pigt  91 

WBIT  OF  BiaHT. 

Appearance  of  knights  to  choose  reeogaisort 
DavUe,  Jkm,  /  /tornndee.  Ten,  4U 

WRIT  OF  TRIAL. 

Qumre,  whether  it  can  be  carried  dova  Ijff^ 
vine.    NichoUon  r.  Jmotmm,  <S3 
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